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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT CHATTANOOGA

JONATHAN MANLOVE, individually and )
on behalf of others similarly situated, ) Case No. 1:18-cv-145
)
Plaintiffs, ) Judge Travis R. McDonough
)
V. ) Magistrate Judge Christopher H. Steger
)
VOLKSWAGEN )
AKTIENGESELLSCHAFT et al., )
)
Defendants )

MEMORANDUM OPINION

Before the Court is Defendants’ (aitively, “Volkswagen”) motion for partial
judgment on the pleadings as to Plaintiff Xbaa Manlove’s class-action claims under the
Tennessee Human Rights Act (“THRAMenn. Code Ann. § 4-21-1@t seq.and collective-
action claims under the Age DiscriminationEmployment Act (“ADEA”), 29 U.S.C. § 624t
seq, or, alternatively, motion to strike the cdasnd collective-actioallegations from the

complaint (Doc. 88§. For the following reasons, the Court WBIENY Volkswagen’s motion.

1 Also before the Court is Volkswagen’s nuatifor oral argument (Doc. 96) on its motion for
partial judgment on the pleadings alternatively, to strikéhe class and collective-action
allegations. The Court previously found tbetl argument on Manlove’s motion for conditional
collective-action certi€ation was unnecessary. (Doc. 100.) Oral argument on Volkswagen’s
instant motion is similarly unnecesga Therefore, the Court WiDENY Volkswagen’s motion
for oral argument (Doc. 96).
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BACKGROUND

The following facts, alleged in Plaintiffamended complaint (Doc. 12), are accepted as
true for the purposes of this motiérivolkswagen Aktiengesellschaft (“Volkswagen AG”), a
German corporation, manufactures automoladtgzroduction plants tbughout the world. I¢.
at 6-7.) Volkswagen Group of America, Ifft/olkswagen America”), a wholly-owned
subsidiary of Volkswagen AG, is the “optoamal headquarters for [its] presence in North
America.” (d. at 7.) Volkswagen Group of Agrica Chattanooga Operations, LLC
(“Volkswagen Chattanooga”) is a wholly-ownsdbsidiary of Volkswagen America that
“operates the Volkswagen @ttanooga Assembly Plant @hattanooga, Tennesseeld.]

Volkswagen AG “shares common employees&hw/olkswagen Chattanooga, as well as
“a unified set of human resource, performaecaluation, and compensation policies” through
an internal management systerid. &t 4.) Volkswagen AG alsalirect[s] the method of
promotion for workers in Chattanooga, incluglitnrough the elimination of the management
assessment centers” and “maintain[s] a common internal employee platform through which open
positions and job transfers are conductedd’ &t 5—6.) Volkswagen AG holds “regular
meetings in Chattanooga to set directlyspanel work activitieand production.” Ifl. at 5.)

In November 2016, “Volkswagen AG Brand Chief” Dr. Herbert Diess announced a

rebranding effort known as RANSFORM 2025+” and a new global policy known as “Pact for

2 The amended complaint refers to several Volkswagen brand press relSaseger(erally

Doc. 12.) Some of the press releases, as wellhes documents referred to in the complaint,
have been filed in connection witther motions in this caseSdeDocs. 43-1, 43-2, 74-1.)
“[Dlocuments . . . are consideredrt of the pleadings if theyareferred to in the plaintiff's
complaint and are central to [plaintiff's] claimBerrylane Trading, Incv. Transp. Ins. Co.754

F. App’x 370, 378 n.2 (6th Cir. 201&ee, e.g. Twombly 550 U.S. 544, 57&8007) (noting that
the court was “entitled to take notice of the fidhtents of the published articles referenced in
the complaint”). Volkswagen agrees that thei€Conay consider the press releases in ruling on
the instant motion. (Doc. 93, at 12.) Accogliy the Court includes here Manlove’s quotations
from Volkswagen'’s pressleases and e-mails, as detailed in the complaint.



the Future” (the “Pact”), which would “focus on.. significant improvements in efficiency and

productivity.” (Id. at 9-10.) According to Volkswag, it planned to achieve increased
efficiency through a combination of earlftirement and “natural fluctuations.'ld( at 2, 10.)
Additionally, Volkswagen explairtethat implementing the Pacbwid include the elimination of
30,000 jobs globally, including,000 outside Germanyld( at 12.) Dr. Karlheinz Blessing, a
Volkswagen AG Human Resourcesa3d Member, stated in a praséease that the Pact would
“make Volkswagen slimmer, faster, and strongetld. &t 10.)

In March 2017, Volkswagen held a humaesources conference, during which it
emphasized that “human resources transformatias][erucial for the success of the pact for the
future.” (d.) Volkswagen described one of the key t3pof the conference as the “development
of the workforce of the brand and its locationdd. @t 11.) That same month, Volkswagen
transferred a human-resources employee frorm@ey to Volkswagen Chattanooga to serve as
the Senior Vice Presideaf Human Resourcesld( at 2, 11.)

A month later, a new manager in her thatreplaced Manlove’s boss, who was in his
sixties. (d.at2.) Then, on June 6, 2017, Volkswagsued a press release concerning its plans
for a “fundamental personnel transforroati in the “next few months.” Id. at 11.) Addressing
an early-retirement program for German wosk@r. Blessing stated that “employees who
would rather continue to work are saying thatytiwill make an active contribution, will qualify
for new tasks and will be prepared to transéeanother business area or locatiorid.)( The
next week, Volkswagen announced a new haddtle Chattanooga plant “who would report
directly” to Hinrich J. Woebcken, the CEO lodth Volkswagen America and Volkswagen AG’s
North American region.ld.) Then, on June 26, 2017, Volkswagen AG issued another press

release, in which Dr. Diess stated, “We are expecting our management levels to become younger



and slimmer[.]” (d. at 12 (original emphasis removed).) Dr. Diess continued, “We are
becoming slimmer, leaner and younger. This miélke Volkswagen faster and more efficient at
the same time as providing new motivation for junior managetd.) Two days later, Mike
Beamish, Executive Vice President of Humandreses for Volkswagen America, circulated a
memorandum to employees, stating that the Waatd have no effect on jobs in the United
States. I@. at 12-13.)

On June 29, 2017, Volkswagen transferred Mes&] who was fifty-thre years old at the
time, from his position of Assistant Managethe lower-ranking and lower-paid position of
Supervisor in another departmenid. @t 6, 15-16.) A human regrces representative told
Manlove he would continue togeive the higher Assistant Managalary for only the first year
in the new position. Id. at 14.) She also told him the demotion was for “economic reasons” and
unrelated to his performanced.(at 15.) His transfer occurredter the new manager of In-
House Logistics reorganized that departmeut @iminated two of five Assistant Manager
positions, including his position and the position of another employee older thanlfit)y. T{vo
younger employees and one older than filtgd the three surviving Assistant Manager
positions. [d.) That older employee, however, supezdi®nly twelve employees in his new
position, as opposed to the ninety he sviged before the reorganizatiorid.j

Before the Pact was announced, sevehefourteen employees in Logisfieg or above
a Grade-8 salary level were over fifty years of add. af 16) Afterwards, only three of fourteen
employees at or above Grade 8 were over fifty years of agj¢. (

Plaintiff Jonathan Manlove filed this @an on June 29, 2018, and an amended complaint

on September 18, 2018. (Docs. 1, 12.) He %adsswagen for injunctive relief against

3 The Logistics department inclusléthe In-House Logistics groupld(at 15.)



Volkswagen'’s policy “in his indindual capacity and on behalf afclass of current and former
employees 50 years of age and older who work for Volkswagen in the United States.” (Doc. 12,
at 1.) Specifically, Manlove asserts: {@idlividual and collective-action claims under the
ADEA, pursuant to Section 16(b) of the Fairtloa Standards Act (“FLSA”), 29 U.S.C. § 216(b);
and (2) individual and class-action claims urtther THRA, pursuant to Federal Rule of Civil
Procedure 23. (Doc. 12, at 3, 21.)

With regard to his collectaraction claims under the ADEManlove alleges that he and
all Volkswagen employees in the United Statey fjftars old or older are similarly situated in
that “Volkswagen transferred, demoted, drastvise pressured them into leaving their
employment as part of its common plardacheme to phase out older workerdd. &t 20.) He
claims “[t]here is a common nexo$ fact and law suggesting thakaintiff and members of the
collective action were discriminated against in the same manndr.at 0-21.)

With regard to his THRA claims, Manlovesasts class-action claims on behalf of “all
Volkswagen employees [fifty years old or oldetjo worked at any of Volkswagen’s Tennessee
facilities from November 2016 throughetidate of the final judgment.1d| at 21.) He asserts
that this class can fulfill the requirementsrafderal Rule of Civil Procedure 23(a), and both
23(b)(2) and 23(b)(3) in large part becauken@mbers of the proposed class are allegedly
subject to the same discriminatory policyd. @t 21-24.)

In March 2019, Manlove moved for conditiorartification of a cective action based
on his ADEA claim. (Doc. 73.) The nextomth, Volkswagen filed its motion for partial
judgment on the pleadings as to the class- aliéative-action allegations or, alternatively, to
strike them. (Doc. 88.) On June 11, 2019,Gart granted in part Manlove’s motion for

conditional certification of an ADE collective action composed of Volkswagen employees fifty



years of age or older who work in Chattanoo@faoc. 100.) Manlove has not yet moved for
class certification of si THRA claim. Volkswagen’s motias now ripe for the Court’s review.
1. STANDARD OF REVIEW

On a motion under Rule 12(c), the standarthéssame as that for a motion under Rule
12(b)(6). JPMorgan Chase Bank, N.A. v. Wing&t0 F.3d 577, 581 (6th Cir. 2007). The Court
must accept all well-pleaded material allegatiohthe pleadings of the nonmoving party as true,
and it may grant the motion only if the moving yas nevertheless clegrentitled to judgment
as a matter of lawld. For the purposes of this determination, the Court construes the pleadings
in the light most favorable tine nonmoving party and assumesvheacity of all well-pleaded
factual allegations in thnonmovant’s pleadingThurman v. Pfizernnc., 484 F.3d 855, 859 (6th
Cir. 2007). This assumption of veracity does hotyever, extend to bare assertions of legal
conclusionsAshcroft v. Igbgl556 U.S. 662, 679 (2009), nor i®t@ourt “bound to accept as
true a legal conclusion couahas a factual allegation[,Papasan v. Allain478 U.S. 265, 286
(1986). This pleading standard applies to afil @éctions, including those asserting class- and
collective-action claimslgbal, 556 U.S. at 684. “[A]n action isot maintainable as a class
action merely because it is desigthiis such in the pleading3Neathers v. Peters Realty
Corp, 499 F.2d 1197, 1200-01 (6th Cir. 1974).

When a plaintiff sues as a class represemathe court should decide “[a]t an early
practicable time” whether or not a class action &hbe certified. Fed. R. Civ. P. 23(c)(1)(A).
The plaintiff usually initiateshis process by moving to ceytié class; however, under Rule
23(d)(1)(D), a defendant manove to strike class allegations in a complaint when they are so
facially deficient that discovery is unnecessary to consider their m8ets-ed. R. Civ. P.

23(d)(1)(D);see, e.qg.Pilgrim v. Universal Health Card, LL60 F.3d 943, 949 (6th Cir. 2011).



Similarly, a defendant may move to strike “imenddl” collective-action allegations under Rule
12(f).

But when “[n]othing in plaitiff’s complaint clearly Bows that plaintiff cannot
successfully apply for certificatn of a class or sub-classesurts deny motions to strike
class allegations as prematui¢uffman v. Electrolux N. Am., In€@61 F. Supp. 2d 875, 890
(N.D. Ohio 2013)pn reconsideration sub nomduffman v. Electrolux Home Prod., In&o.
3:12CV2681, 2013 WL 5591939 (N.D. Ohio Sept. 30, 20iBje Allstate Ins. Co.

Underwriting & Rating Practices Litig917 F. Supp. 2d 740, 751 (M.D. Tenn. 2008)
(concluding that plaintiffs were entitled to diseoy before seeking class certification, after each
party offered a “batch of non-controlling edaw”—one indicating the appropriateness of
moving to strike class allegatioasthe pleading stage “when itfecially obvious that . . . the
class will never be readily ascertainableg tither viewing such a motion as prematuseg

also In re Am. Med. Sysnc., 75 F.3d 1069, 1078-79, 1086 (6th Cir. 1996) (qudBegeral

Tel. Co. v. Falcond57 U.S. 147, 161 (1982)) (notitigat a court shouldefer decision on class
certification when “the existing recordirsadequate” for a “rigorous analysis”).

1. ANALYSIS

Volkswagen asks the Court to dismissrifteve’s class-action and collective-action
claims, arguing that Manlove hast “pleaded sufficient facts tmake his Rule 23 Class Action
and § 216 Collective Action allegatis plausible.” (Doc. 89, at..) Alternatively, Volkswagen
asks the Court to strike the class-action atiega under Rule 23(d)(1)(D) and collective-action

allegations under Rule 12(f)Id( at 9.)



A. Class-Action Claims

To achieve class certification, Manlove wikve to fulfill the requirements of Rule
23(a)—known as numerosity, commonality, typityaland adequacy of representation—and one
of the requirements under Rule 23(b). FedCR. P. 23(a), (b). Volkswagen argues that
Manlove will not be able to show commonalityastequacy of representation under Rule 23(a).
(Doc. 89, at 7, 12.)

This Court should dismiss origte class-action allegationslgrwhen it is clear that the
plaintiff will not be able to fulfill Rule 23’s requirements. For exampl&iigrim v. Universal
Health Card, LLC 660 F.3d 943 (6th Cir. 2011), the Unitsthtes Court of Appeals for the
Sixth Circuit affirmed a ditrict court’s decision tstrike class allegations for failure to meet the
predominance requirement under Rule 23(b), whffarent states’ laws would govern putative
class members’ claims and “no proffered or ptite factual developmerffer[ed] any hope of
altering that conclusion[.]1d. at 949;see also, e.gGreen v. Liberty Ins. CorpNo. 15-10434,
2016 WL 1259110, at *6 (E.D. Mich. Mar. 30, 2016Ip(e to the utter absence of specific facts
required to undergird Plaintiffs’ allegations, itnet necessary to wait until the conclusion of
discovery to make a determination on classfeation. It is clear from the face of the
Complaint that Plaintiffs have nottsdied the requirements of Rule 23.Kissling v. Ohio Cas.
Ins. Co, No. CIV.A.5:10-22-JMH, 2010 Wi978862, at *3 (E.D. Ky. May 14, 2010)
(dismissing class allegations as “not plausdigheir face,” when “extesive, individualized
factual inquiries” would have beenguared to ascertain class membershiggarden v.

Honeywell Int’l, Inc, No. 3:09-01035, 2010 WL 1223936, at *10-11 (M.D. Tenn. Mar. 24,

2010) (striking class allegationdated to unjust-enrichment claimwhile noting that “class-wide



adjudication is generally not appropriate for whjenrichment claims” because individual issues
would predominate).

Commonality requires that claims “depeamubn a common contention . . . of such a
nature that . . . the determinatiohits truth or falsity will resole an issue that is central to the
validity of each one of the claims in one strok&/al-Mart Stores, Incv. Dukes564 U.S. 338,
350 (2011). Based on Manlove’s well-pleadettdal allegations involving the Pact, it is
plausible that he will be abte show commonality: the deternation of whether the Pact is a
policy of treating younger workers more favorathign older workers “wilfesolve an issue that
is central to the validity of each oné&the claims in one strokefd. Volkswagen argues that
Manlove does not plausibly alle@ine requisite ‘gluelto] hold[ ] together the Rule 23 Class
Action.” (Doc. 89, at 12 (quoting/al-Mart, 564 U.S. at 352).) Butis plausible that the Pact
will provide that “glue.”

The policy alleged here is easily distingwdirom the policy the Supreme Court found
lacked a “common contention” Wal-Mart 564 U.S. at 350. Ther#he “policy” consisted of
“allowing discretionby local supervisors over employment matteidsl.’at 354. That “policy”
contrasts sharply with the allegypolicy in this case, which inwaks a centralized mandate from
Germany, with local implementation allegedlysared by executives transferred from Germany
and local practices designed to diseme older employees’ advancement.

Manlove alleges that Volkswagen extéees acknowledged a preference for younger
employees. K.g, Doc. 12, at 12 (Dr. Diess statinfjVe are becoming slimmer, leaner and
younger. This will make Volkswagen faster and more efficient at the same time as providing
new motivation for junior managers.”).) Dr.é8lsing stated that “employees who would rather

continue to work are saying that they will makeactive contribution, will qualify for new tasks



and will be prepared to transfer to another business area or locatidrat 11.) Although this
comment, according to Volkswagen, refers onlaarman employees eligible for an early-
retirement program, employees in Chattanoogandtdake it that waylndeed, two days after
Volkswagen included Dr. Blessing’s commengipress release, Beamish, the Executive Vice
President of Human Resources for VolkswagereAoca assured employees that the Pact would
not affect them, urging that the comments inpghess release “should not fmsinterpreted as a
preference for employees based on a particulaoageperience level.” (Doc. 43-2; Doc. 12, at
12-13.)

Manlove further alleges that Volkswageansferred employees from Germany to
Chattanooga to implement the Pact. Firstylarch 2017, Koesling became the new Senior Vice
President of Human Resources in Chaitaga. (Doc. 12, at 2, 11.) Around June 2017,
Volkswagen issued a presse@se communicating that its plans for the “next few months”
involved a “fundamental personnel transformatiorid. &t 11.) A week later, Volkswagen
appointed a new head of the Chattanoogat gl@ino would report directly” to the CEO of
Volkswagen America.ld.) These transfers support the plailgy of Manlove’sassertion that
Volkswagen AG exerts control over Volkswagemerica and the Chattaoga plant, including
on matters of personnel policy and the PaSee(d. at 4-6.)

Manlove contends that Volkswagen AG exdrtieis control in order to implement its
policy of “subject[ing] older workers to adversmployment actions—sua@s onerous transfers
and material changes in job duties—ptesh them out of the Company.ld.(at 11.) He alleges
that Volkswagen demoted him only three daiter the June 26, 2017 Volkswagen brand press
release, not for “economic reasons” as Volkswageimed, but as part @l new discriminatory

policy. (d. at 14-16.) Manlove furtheleges that, while Volkswagen was restructuring his

10



department, In-House Logistics, it was takpayallel adverse actioragainst other older
employees to achieve a younger workforceeq idat 16 (alleging that the number of Grade-8
or higher employees over fiftyears old in the Logistics department decreased from seven to
three after the Pact wasnounced).) In light of the tempogbximity of all of these alleged
events, one could plausibly infer from thesegaléons that the Paptflects a preference for
younger workers; that the Pactpdips to Chattanooga; and thttrough the Pact, Volkswagen
has discriminated against a class of older Volkswagen employees working in Chattanooga.
Manlove’s factual allegations plausibly suppaicontention common the whole classSee
Wal-Mart, 564 U.S. at 350.

Manlove’s allegations about tiRact are also sufficient toguisibly infer, at the pleading
stage, that Manlove will be adequate representative of thass. Adequacy of representation
exists when “the representative parties willlfaaind adequately protect the interests of the
class.” Fed. R. Civ. P. 23(a)(4). Courts numtsider “whether the named plaintiff's claim and
the class claims are so interrelated that therésts of the class members will be fairly and
adequately protected in their absencd/al-Mart, 564 U.S. at 349 n.5. Fair and adequate
representation requires that a class representatgsess the same interest and suffer the same
injury” as the other class members, in ordeprevent “conflicts of interest between named
parties and the class they seek to represexmthem Prods., Inc. v. Windsé21 U.S. 591,
625-26 (1997) (internal quotation marks omitted).

Volkswagen argues that Manlove is an inuEe representative because his interests
conflict with putative clas members at different levels in twporate hierarchy. (Doc. 89, at 7;
Doc. 93, at 13.) Volkswagen asserts thatltidfing] both managers and non-managers . . .

creates an inherent and inswumtable conflict of interestecause Plaintiff and other unnamed

11



managers and supervisors would have beemmnsdpe for implementing the very actions that
Plaintiff claims constitute discrimination agat non-managers.” (Doc. 89, at 7.) But
Volkswagen’s argument relies on assumptions ath@ukinds of evidence that will be offered by
the parties. It doasot explain how older Volkswagen pioyees’ interests necessarily differ
with respect to the specific class allegations ardéehief sought in thamended complaint. In
this action to enjoin Volkswagen from implentiey the Pact or otherwise discriminating against
older workers, all putative class members allegedly suffer the same injury of being treated
differently than younger employees, and all hawestime interest in ending a policy of such
treatment.See Amchend21 U.S. at 625-26. Because the complaint is not facially deficient
with respect to Manlove’s adequacy as aslapresentative, the Court will defer further
analysis of this requirement until the pastleave had the benefit discovery.

In sum, the factual allegatis involving the Pact and its implementation in the United
States plausibly support a claim of age dismation based upon a common scheme or policy,
and it is not clear from the face of the complaiat Manlove will be unable to satisfy Rule 23’s
requirements. Accordingly, the Court WDENY Volkswagen’s motion for judgment on the
pleadings as to Manlove’s class-action claimd ®olkswagen’s alternative motion to strike the
class-action allegations.

B. Collective-Action Claims

Volkswagen moves for judgment on the pliegs as to Manlove’s collective-action
claims or, alternatively, to strike the collectigetion allegations in the complaint, pursuant to
Federal Rule of Civil Procedude(f). (Doc. 88, at 2.)

Just as the factual allegatis plausibly support class-amticertification as explained

above, they also plausibly support collectaation certification. Malove asserts that

12



employees are similarly situated due to thencwn effects of Volkswagen’s implementation of
the Pact. In alleging that Volkswagen employidégyears of age or older working in the
United States are similarlytsated, Manlove relies upon tRact as a “common plan and
scheme to phase out older workers.” (Dii,. at 20.) He alleges that Volkswagen has
discriminated against older waats through unlawful demotion, trsfier, termination, failure to
promote, and “attempt[s] to coerce older employees” intangtor quitting. (d. at 21.)

Manlove brings these claims on behalf of allkswvagen employees fifty years of age or older
in the United Statesd. at 20), although thedlirt has only certified collective action of
Volkswagen employees fifty years of ageofiter working in Chattanooga (Doc. 100, at 19).
Manlove alleges varying kinds of adverse awdithat putative opt-in plaintiffs may have
experiencedgeeDoc. 12, at 20-21), but aklate to the central claim that Volkswagen has
implemented the Pact as a global poliéyavoring younger workers and offering fewer
opportunities or weeding out older employeeSedd. at 12 (quoting a June 26, 2017 press
release that stated that “[t]M®dlkswagen brand is consistgnimplementing the pact for the
future in all areas of the company”).) Manl@mphasizes that, in the same press release, Dr.
Diess announced, “We are expecting our management levels to become younger and slimmer.”
(Id. (original emphasis removed).)

At this stage, Manlove plausibly allegeatithe conditionally certified collective-action
members are similarly situated. The Court will therefdENY Volkswagen’s motion for
judgment on the pleadings as to Manlove’s ctileeaction claims. Manlove’s collective-action
allegations in support of those claims are fullgvant to this proceeding, and, therefore, the

Court will DENY Volkswagen'’s alternativenotion to strike themSeeFed. R. Civ. P. 12(f).
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V. CONCLUSION

For the reasons set forth above, Volkswagerotion for oral argument (Doc. 96), and
its partial motion for judgment ahe pleadings as to the claskeghtions and collective-action
claims or, alternatively, to strike the classd collective-action algations (Doc. 88), are

DENIED.

/s/ Travis R. McDonough

TRAVISR. MCDONOUGH
UNITED STATESDISTRICT JUDGE
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