Schwartz v. Mr.Korn et al Doc. 5

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT CHATTANOOGA
KENNETH D. SCHWARTZ
Plaintiff,
V. No. 1:19-CV-00056JRGCHS

MR. KORN, MS. BELL, CORE CIVIC
AMERICA, and WARDEN SEXTON

Defendants.

N N N N N N N N N N

MEMORANDUM OPINION AND ORDER

This is a pro se prisoner’'s complaint for violation of 42 U.S.C. 8 1983. On February 28,
2019, the Court granted Plaintiff leave to proceefibrma pauperigDoc. 4]. This matter is now
before the Court for screening of the complaint pursuant to the Prison LitigatiormR&tbr
(“PLRA”"). For the reasons set forth below, this matter will proceedagdynst Defendar@ore
Civic Americafor Plaintiff's claims that this Refendant has violateuis rightsto free exercise of
his religion under the First Amendmeanid to equal protection under the Fourteenth Amendment
All other claims and Defendants will B&SMISSED.

l. SCREENING STANDARD

Under the PLRA, district courts must screen prisoner complaintswandpontealismiss
any claims that are frivolous or malicious, fail to state a claim for reli@fieagainst a defendant
who is immune.See, e.g28 U.S.C. 88 1915(e)(2)(B) and 1915(Benson v. O’'Brian179 F.3d
1014 (6th Cir. 1999). The dismissal standard that the Supreme Court set Astitiaft v. Igbal
556 U.S. 662 (2009) and Bell Atl. Corp. v. Twomb|y550 U.S. 544 (2007) “governs dismissals
for failure state a claim ued [28 U.S.C. 88 1915(e)(2)(B) and 1915A] because the relevant

statutory language tracks the language in Rule 12(b)¢8il"v. Lappin, 630 F.3d 468, 4AT1
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(6th Cir. 2010). Thus, to survive an initial review under the PLRA, a complaint “must contain
suficient factual matter, accepted as true, to ‘state a claim to relief that slpéan its face.”
Igbal, 556 U.S. at 678 (quotinbwombly 550 U.S. at 570).

Courts liberally construe pro se pleadings filed in civil rights casdshold them to a&fs
stringent standard than formal pleadings drafted by lawydames v. Kerner404 U.S. 519, 520
(1972). Allegations that give rise to a mere possibility that a plaintiff might later establish
undisclosed facts supporting recovery are not-pledl and do not state a plausible claim
however Twombly 550 U.S. at 555, 570. Further, formulaic and conclusory recitations of the
elements of a claim which are not supported by specific facts are insufficieate@ plausible
claim for relief. Ashcroft v. Igbal556 U.S. 662, 681 (2009).

In order to state a claim under 42 U.S.C. § 1983, a plaintiff must establish that a person
acting under color of state law deprived him of a federal righaley v. City of Pontiac906 F.2d
220, 223 (6th Cir. 199(}tating that “Section 1983 does not itself create any constitutional rights;
it creates a right of action for the vindication of constitutional guarameesl felsewhere”).

. ALLEGATIONSOF THE COMPLAINT

On June 22, 2018, Plaintiff requested a kosher diet and he began to thetiiet
approximately thirty daykater[Doc. 1 p. 34]. The koshedietfood that Plaintiff receivedoes
not meet the requirements of kosher Iaawvever as kitchen staff mix the meat and dairy products
togetherand do not carefully prepare kosher meals in a designated area away fréurshen
kitchen items in violation of kosher lawkl[ at 4]. On multiple occasions, Plaintiff has only
received one or two meals per day and has had to go hudgry [

Plainiff spoke to the chaplain about these issues and the chaplain has done all that he can

to resolve them, buhejail administatars do not correct the problems and have not responded to



Plaintiff's grievanceslfl.]. Plaintiff states that he is “not able be treated to the same extent as
other prisoners and not being able to abide by [his] religion is a sin, and this type of biehavior
not [sic] contrary of our beliefs as well as forbiddelal’][

Plaintiff also states that he made the head of Core Civic America and Warden&eaiten
of the situationId.]. As relief, Plaintiff requests three hoeds per day, to be treated the same
as other inmates, to have his meals prepared according to kosher law, “t® ladnable to abide
by [his] faith and religion and not deprived,” and monetary damadeat|[5].

1. LEGAL ANALYSIS

First, Plaintiff's complaint sets forth no factual allegatiasstoDefendant Assistant Bell.
As such, the Court cannot plausibly infer that Defendant Assistsgersonally involved in any
alleged violation of Plaintiff’'s constitutional rights and the complaint fails to stal@&ra apon
which relief may be granted asher. Frazier v. Michigan4l F. App’x 762, 764 (6th Cir. 2002)
(providing that “a complainmust allege that the defendants weersonally involvedn the
alleged deprivation of federal rights” to state a claim upon which relief maydntecunder 8
1983.

Plaintiff likewise makes no factual allegaticesto Defendant Trinity Food Adminiator
Korn, andPlaintiff's only allegation as t@efendantWarden Sextons thathe isaware of the
kosher diet foodituation As such, it appears that Plaintiff seeks to hold these Defendants liable
for the allegations set forth in the complaiatsed on their ability to control employees under a
theory ofrespondeat superiarhich is not cognizable under 8§ 1983hehee. Luttrell, 199 F.3d
295, 300 (6th Cir. 1999) (finding that knowledge of a prisoner’s grievancefaitdrato respond
or renmedy the complaint was insufficient to impose liability on supervisory pertamaer §

1983) Polk Cty. v. Dodsgm54 U.S. 312, 325 (198{holding that “[8] 1983 will not support a



claim based on gespondeat superigheory of liability). Accordingly, the complaint fails to state
a claim upon which relief may be granted under § 1983 as to these Defendants.
As to Defendant Core Civic America, however, liberally construing the compfaint
Plaintiff's favor, the Court can plausibly inférat Plaintiff has sincerellgeld religious beliefs and
that Defendant Core Civic America has @lustom or policy of not preparing kosher foods
properly and (2) a custom or policy of not providing inmates who have a kosher diet the same
number of mealssaother inmate$. As suchthe following claims will proceed:
1. Plaintiff's claim that Defendant Core Civic America has violated his right to free
exercise of hiseligionin violation oftheFirst Amendmenthrough its custom or policy
of not preparing kosher foods properBarhite v. Carusp377 Fed. App’'x 508, 510
11 (6th Cir. 201Q)and
2. Plaintiff's claim that Defendant Core Civic America has violated his right to equal
protection under the Fourteenth Amendmémbugh its custom or policy of not
providing inmates who have a kosher diet the same number of meals as other. inmates
Vill. of Willowbrook v. Olech528 U.S. 562, 564 (2000).
V. CONCLUSION
For the reasons set forth abpve
1. Even liberally construing themendeatomplaint in favor of Plaintiff, it fails to
state a claim upon which relief may be granieder § 198&s toDefendants
Assistant Bell, Trinity Food Administrator Korn, and Warden Sexdod,these

Defendants are therefod SM | SSED:;

2. The Clerk isDIRECTED to send Plaintiff a service packet (a blank summons
and USM 285 form) foDefendant Core Civic Ameri¢ca

3. Plaintiff is ORDERED to complete the service packet and retitrto the
Clerk’s Office within thirty 0) days of entry of this memorandum and order.
At that time, the summons will be signed and sealed by the Clerk and forwarded
to the U.S. Marshal for service pursuant to Fed. R. Civ. P. 4;

1 To the extent that Plaintiff also sought to assert a claim under the Eiglethddment based dris allegation
that he has received one or two meals per day on multiple occdsiovever, tis isinsufficient to state such a claim,
as Plaintiff has not set forth any information from which the Court couldsitily infer that he is unable to sustain
his healthdue to these incidentsSee Cunningham v. Joné&$7 F.2d 653, 65%0 (6th Cir. 1977) (mviding that
where a prisoner’s diet is sufficient to sustain the prisoner’s gealthhyno constitutional right has been violated).
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4. Plaintiff is NOTIFIED that failure to return the completed seeripacket
within the time required may result in dismissal of this action for want of
prosecution and/or failure to follow Court orders;

5. Defendant Core Civic Americahall answer or otherwise respond to the
complaint within twentyone (21) days from theéate on which they are served,

6. If DefendantCore Civic Americdails to timely respond to the complaint, any
such failure may result in entry of judgment by defaaritl

7. Plaintiff is ORDERED to immediately inform the Court and Defendaot
their counsel of record of any address changes in writing. Pursuant to Local
Rule 83.13, it is the duty of a pro se party to promptly notify the Clerk and the
other parties to the proceedings of any change in his or her address, to monitor
the progress of the case, and to prosecute or defend the action diligently. E.D.
Tenn. L.R. 83.13. Failure to provide a correct address to this Court within
fourteen days of any change in address may result in the dismissal ofitimis ac

So ordered.

ENTER:

s/J. RONNE GREER
UNITED STATES DISTRICT JUDGE




