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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT CHATTANOOGA

CHARLES A. ROBINSON,
Case Nos. 1:09-cr-15, 1:19-cv-211
Petitioner,
Judge Travis R. McDonough
V.
Magistrate Judge Susan K. Lee
UNITED STATES OF AMERICA,

N N N N N N N N N

Respondent.

MEMORANDUM OPINION

Before the Court is Petitioner Charles A. Robinsgntsse motion to vacate, set aside, or
correct his sentence pursuanfite 28, United States Codee@&@ion 2255 (Doc. 1, in Case No.
1:19-CV-211; Doc. 24, in Case No. 1:09-CR-1Respondent, United States of America,
opposes Petitioner’'s motion. (Doc. 4, in Chge 1:19-CV-211.) For the following reasons, the
Court will DENY Petitioner’s § 2255 motion.

l. BACKGROUND

In 2009, Petitioner pleaded guilty to two caaiof aiding and abetting the use, carrying,
and brandishing of a firearm in furtheranceaafrime of violence, in violation of Title 18,

United States Code, Sections 9241)(A)(ii) and 2. (Doc. 18, dt, in Case No. 1:09-CR-15.)
The underlying crimes of violence were two sepairat@lents of robberin violation of Title

18, U.S.C. § 1951, one on March 30, 2007, and thera@n May 8, 2007. (Doc. 1, in Case No.
1:09-CR-15.) On September 24, 2009, United Staissict Judge Curtis L. Collier sentenced
Petitioner to a totaof 384 months’ imprisonment and fivears of supervised release. (Docs.

22, 23, in Case No. 1:09-CR-13etitioner did not appeal.
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On July 22, 2019, Petitioner fdethe instant 8 2255 motionsserting that his § 924(c)
convictions are unconstitional in light ofUnited Satesv. Davis, 139 S. Ct. 2319 (2019),
entitling him to relief under 8 2255S4e generally Doc. 1, in Case No. 1:19-CV-211.) This
motion is now ripe fothe Court’s review.

1. STANDARD OF REVIEW

To obtain relief under § 2255, a petitioner mistnonstrate: “(1) an error of
constitutional magnitude; (2) a sentence imposesiadeithe statutory limitor (3) an error of
fact or law . . . so fundamental asrémder the entire proceeding invalidshort v. United States,
471 F.3d 686, 691 (6th Cir. 2006) (quotivgllett v. United Sates, 334 F.3d 491, 496-97 (6th
Cir. 2003)). He “must clear a significantly highirdle than would exist on direct appeal” and
establish a “fundamental defect in the procegsliwhich necessarily results in a complete
miscarriage of justice or an egregiarsor violative of due processFair v. United Sates, 157
F.3d 427, 430 (6th Cir. 1998).

Section 2255(f) places a one-ygeriod of limitation on all petitions for collateral relief
under 8§ 2255 which runs from the latest of) tfle date on which the judgment of conviction
becomes final; (2) the date on which thgpediment to making a motion created by
governmental action in violation ¢ifie Constitution or laws of ¢hUnited States is removed, if
the movant was prevented from making a mokigrsuch governmental action; (3) the date on
which the right asserted was initially recognigtthe Supreme Court, if that right has been
newly recognized by the Supreme Court and maideaetively applicable to cases on collateral
review; or (4) the date on which the facts sufipgrthe claim or claims presented could have
been discovered through the exercise of due diligence. 28 U.S.C. § 2255(f).

In ruling on a motion made pursuant to § 2256, @ourt must also determine whether an



evidentiary hearing is necessary. “An evitiy hearing is requéd unless the record
conclusively shows that the petitier is entitled to no relief.Martin v. United Sates, 889 F.3d
827, 832 (6th Cir. 2018) (quotirgampbel| v. United Sates, 686 F.3d 353, 357 (6th Cir. 2012));
seealso 28 U.S.C. § 2255(b). “The burden for estdiihg entitlement to an evidentiary hearing
is relatively light, and where ¢hne is a factual dispute, thabeas court must hold an evidentiary
hearing to determine the trubh the petitioner’s claims."Martin, 889 F.3d at 832 (quoting
Turner v. United Sates, 183 F.3d 474, 477 (6th Cir. 1999)) (internal quotation marks omitted).
While a petitioner’s “mere asseti of innocence” does not entitlenhio an evidentiary hearing,
the district court cannot forego an evidentiargiireg unless “the petdner’s allegations cannot
be accepted as true because they are congddigtthe record, inherently incredible, or
conclusions rather thatatements of fact.1d. When petitioner’s factual narrative of the events
is not contradicted by the recoadd not inherently incredibbnd the government offers nothing
more than contrary representations, the peigr is entitled to aavidentiary hearingld.
1. ANALYSIS

As a threshold matter, Petitioner’s motisrtimely under § 2255(§3). Petitioner’s
motion relies orDavis, which the Supreme Court decided on June 24, 2019, and Petitioner filed
his petition on July 22, 2019, well withthe one-year limitation periodDoc. 1.) Accordingly,
Petitioner’'s motion was timely filed.

Petitioner contends thatetSupreme Court ruled Davis that 18 U.S.C.
§ 924(c)(1)(A)(ii) was unconstitutionally vaguwand, therefore, hisvo convictions under
§ 924(c)(1)(A)(ii) are invid. (Doc. 1, at 4.) He further gues that aiding and abetting under 18
U.S.C. 8§ 2 relies on the residual clause in 8g4€ndering his convictits unconstitutional in

light of Davis. (Id. at5.) The Governments responiigt the Supreme Court invalidated



§ 924(c)(3)(B) as unconstitutionally vague, Betitioner was convicted under 924(c)(3)(A), and
therefore Petitioner's comstions were unaffected yavis. (See generally Doc. 4, in Case No.
1:19-CV-211.)

Section 924(c) makes it a crime to use,\gadsrandish, or discharge a firearm “during
and in relation to any crime of violencedrug trafficking crime . . ..” 18 U.S.C.
§ 924(c)(1)(A). A “crime of violence” is dimed as a federal felony offense that:

(A) has as an element the use, attempsar] or threatened use of physical force
against the person or property of another, or

(B) that by its nature, involves a substaintisk that physicaforce against the

person or property of another may be used in the course of committing the

offense.

18 U.S.C. § 924(c)(3)Davisinvalidated the “residual clae” in 8 924(c)(3)(B) without

affecting the “elements clause” in § 924(g{f3. 139 S. Ct. at 2324, 2336. And robbery under
the Hobbs Act, 18 U.S.C. 8§ 1951—the undewycrime in both of Robinson’s § 924(c)
convictions—categorically quaiés as a crime of violencender the elements clause of
924(c)(3). United Sates v. Gooch, 850 F.3d 285, 291-92 (6th Cir. 2017). Therefore,
Robinson’s convictions are ndependent upon § 924(c)(3)(B), dbevis has not invalidated
them.

Robinson also argues that aiding and ahgt Hobbs Act robbery only qualifies as a
crime of violence under the résial clause. (Doc. 1, at 5, @ase No. 1:19-CV-211.) Buta
conviction under the aiding-arabetting statute requires pfdbat the defendant or a
confederate committed each of the elementh@iunderlying offense and that the defendant
took “an affirmative act in furtherance of the ofée, . . . with the intent of facilitating the

offense’s commission.’Rosemond v. United Sates, 572 U.S. 65, 71 (20143ce 18 U.S.C. § 2(a)

(“Whoever commits an offense against the Uniealtes or aids, abets, counsels, commands,



induces or procures itthmmission, is punishable as a printif)a Aiding or abetting a crime of
violence is, thus, itself a crime of violencg&e Kidd v. United Sates, 929 F.3d 578, 581 (8th
Cir. 2019) per curiam) (holding that aiding and alietg a crime of violence under
§ 924(c)(3)(A) also categoricallyualifies as a crime of violen¢fblecause we treat an aider
and abettor no differently than a principal)nited Satesv. Garcia-Ortiz, 904 F.3d 102, 109
(1st Cir. 2018) (“18 U.S.C. 8§ 2. . . makes aeaiand abettor ‘punishabéde a principal,” and
thus no different for purposes of the categoraggroach than one who commits the substantive
offense.”);Inre Colon, 826 F.3d 1301, 1305 (11th Cir. 2016) (“[Petitioner’s] conviction for
aiding and abetting a Hobbs Actbbery, which was chargedtime same indictment as, and
makes up the basis for, [his] § 924(c) count, clequiglifies as a “crime of violence” under the
use-of-force clause in § 92)(3)(A).”) Robinson’s underlyig crime of aiding and abetting
Hobbs Act robbery thus qualifies as a crime alemce under the elementsiwgte of § 924(c)(3).

In sum, becausPavis only invalidated the residual cleg of § 924(c)(3), and Robinson’s
convictions rely only upon thelements clause, Robinson ig eatitled to relief under § 2555.

V. CONCLUSION

The record before the Court conclusively showed Petitioner is not entitled to relief.
Accordingly, the Court need nobnduct an evidentiafyearing. For the reasons set forth herein,
Petitioner’'s 8 2255 motion (Doc. 1, in Case Mid9-CV-211; Doc. 24, in Case No. 1:09-CR-15)
is DENIED. This action will beDISMISSED WITH PREJUDICE.

Should Petitioner give timely notice of an appfrom this Order, such notice will be
treated as an application for a cictite of appealability, which BENIED because he has
failed to make a substantial showing of the dkaf a constitutional right or to present a

guestion of some substance about Whigasonable jurists could diffefee 28 U.S.C.



§ 2253(c)(2); Fed. R. App. P. 22(I9ack v. McDanidl, 529 U.S. 473, 484 (2000). Additionally,
the Court has reviewed this cgaasuant to Rule 24 of the FedeRules of Appellate Procedure
and herebYCERTIFIES that any appeal from this actiorould not be taken in good faith and
would be totally frivolous. Therefore, any application by Petitioner for leave to protéeda
pauperison appeal iIDENIED. SeeFed. R. App. P. 24.

AN APPROPRIATE JUDGMENT WILL ENTER.

/s/ Travis R. McDonough

TRAVISR. MCDONOUGH
UNITED STATESDISTRICT JUDGE




