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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT CHATTANOOGA
THOMAS C. WINSTON, et al.,
Plaintiffs,
V. No.1:19-CV-216

RICHARD ZAEHRINGER, et al.,

vvvvvvvvv

Defendants.

MEMORANDUM OPINION AND ORDER

This matter is before the Court on the Court’'s Show Cause Ordefdarahsfiled by
Plaintiffs and Defendants. The Court rules as follows:

. Defendant Richardaehringers Motion to Dismiss[Doc. 29],is GRANTED in
part andDENIED in part, andPlaintiffs' claim of gross negligence is DISMISSED;

o Defendants Candy Ketfuller and Upstate Law Group’ Motion to Dismiss
[Doc. 31],is DENIED,

. Defendant Annuity FYE Motion to Dismiss[Doc. 33],is DENIED,

. Plaintiffs Motions for Extensions titled Agreed Leate Extend the ime For
Plaintiffs to Respod to he Motionsto Dismissof Richard Zaehringer, Candy Keifuller and
Upstate Law Group, LC, and Annuity Fl, [Docs. 37-38], are GRANTED

. Defendants Candy KeiRuller and Upstate Law Group’s Response to the Show
Cause Order, [Doc. 57], establishesjsabmatter jurisdiction and the Show Cause Order as to
them is satisfied;

) Plaintiffs Response to the Show Cause Order satisfied the requirements of returning

proof of service for Defendant Annuity FYI, [Doc. 55], and they@RDERED toreturn proof
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of service forDefendantandy KernFuller, Upstate Law Group LLC, and Richatdehringe
within thirty days of the entry of this Order.
.  Background

In 2015, Plaintiffs Thomas and Sue Winstdecided to shop for new annuiti¢gBoc. 18,
PagelD 163]Mr. Winston contactedefendantAnnuity FYI to get information abownnuities
and otherinvestments[ld.]. According to the Winston#nnuity FYI's websiteclaimedthat all
of its affiliates werée qualified Financial Planners, Financial Advisors, andioensed AgentsJ[;]
and that theaffiliates had “been carefully chosen by Annuity FYor their professionalism,
knowledge, experience, and ethicdd.].

Almost immediatelyafter they contacted Annuity FYDefendantRichard Zaehringer
contacted them alut their inquiry. [d.]. Mr. Zaehringerdentified himself as an employee and
agent of Annuity FYland stated that he was compensated by Annuity FYI through a salary and
bonus. [d.]. Mr. Zaehringer even visited the Winstons at their hotag. [

Over thenext several monththe WinstonandMr. Zaehringer discussed several types of
investments and projected monthly paymeifitd. at PagelD 164].0n May 28, 2015, Mr.
Zaehringer emailed the Winstons and sdfifilhe rewards [Mr. and Mrs. Winston] will reap (by
buying annuities from me) are piefgc] of mind, not just monetary savings in fee reduction,
safety of principldsic] and income doubling to maintditmeir] quality of care.[1d.].

Then, in July of 2015, Mr. and Mrs. Winston, through their IRRsmas Winston IRA
R100610337 and Sue Winston IRA R1000610340, sold their annuities and attempted to purchase
American Equity annuitiehrough Mr. Zaehringe[ld.]. About four months later, Mr. Zaehringer
told the Winstons that the purchase didjo through because American Eguiever received the

correctpaperwork. [d.]. This confusedVir. Winston because he gave all the paperwork required



for the Ameri@an Equity annuities to Mr. Zaehringer at Mr. Zaehringeequest.lfl.]. With the
American Equity annuities unavailable, Mr. Zaehringer told the Winstaimout federal pension
annuities.” [d. at PagelD164-65].

Mr. Zaehringer describeédederalpension annuities” in this way:

An individual who receives a federal pension, typicallyiétary pension, would

rather have a lump sum [ . . . ] than the mongthgam of income. We have an

exclusive contract to find an individual wineeds incomstream in exchange for

a lump sum and essentially match nmpeds.Those individuals who own the

pensions are only allowed tgell’ a maximum of ten years gfension payments.

The federal government backtee pension, not an insurance compdfor. added

protection for theourchaser, there is a life insurance [policy] on those individuals

selling partof their pension to cover the purchaser should the seller die during the
payout.”
[Doc. 18, PagelD 165].

Mr. Zaehringertold Mr. Winston that Mr. Winstoriwas protected from any loss of
principal and interest with the federal pension purchqs®]. He went on to say in a July 2016
email, “If there is a default, you are not going to lose any principal or intefédt.at PagelD
166]. He also assured the Winstons that a secondary market existed for theitsojdraat
PagelD 168]. Based on Mr. Zaehringerecommendation and assurance, the Winstons bought
two federal pension contractéd [at PagelD 16].

The Winstons signed the contracts directly with the pension holders, contractsdar escr
services with Defendant Upstate Law Grpamd contracts for purchase assistance with Mr.
Zaehringer and Financial Products Distributers, L{@bcs. 31 through 315; 317 through
31-11; Docs. 3317 through 3%21]. The contracts with Upstate State Law Grqupvide that
Upstate Law Group will provide escrow services to theW@ims and provides that Upstate Law

Group will be legal counsel for the WinstonSeE, e.gDoc. 317, PagelD 1699]. The ctracts

provide legal feearrangementsdefinethe scope of representaticand statethat if a situation



ariseghat requiresncreasedeesbut the Winstons do not wish to pay the felen the agreement
is terminated.$ee, e.g., ifl. The contractsa not contain a forum selection clausge¢, e.g., idl.
The Winstons allege thatfter signing their contracts, they learned that Upstate Law Group
knew that thdederal pension contracts violated federal law and several jurisdictonalteady
stopped Upstate Law Group and Defendant Candy Karlher, an attorney at Upstate Law Group,
from entering into any further contracts like the ones the Winstons erileced 18, PagelD 172].
The Winstonsllege that Upstate Law Groagmd Ms.Kern-Fuller were major components of the
scheme that led tihe Winstongurchasing contracts that violated federal |dd..atPagelD 169
70]. The Winstonglaim that
investors, including plaintiffs, have made their lump sum depositdUgstate
Law Group’s] IOLTA account and, under the direction of Ms. Ké&mller and
Upstate Law Group, the funds were then dispersed to the veterans and to one or
more of the Defendants. Ms. KeFuller and Upstate Law Group also have
received the veteransionthly paynents directly from the Vetera®g&ministration
and sent each veteran the remainder of the benefit payafetdeducting the
veterars loan repayment amount.
[1d.]. The Winstondurtherallege that Ms. Kenfruller and Upstate Lawroup’s involvement in
the scheme included:
(1) reviewing] and assi$ing] veterans in obtaining identity and financial
verification documents; (2) recéing] authorization from veterans to make
inquiries of the Veterans Administration to confirm the veteramcome and other
matters associated with the scheme; {@ilitate[ing] the execution of the
contracts; (4) provighg] “escrow services for the persons who buy the vetérans
loans; (5) sfing] allegedly defaulting veterans in an effort to enforce the
agreements; and Y6oppoging] attempts to discharge such debt through
bankruptcy.
[Id. at PagelD 170]. According to Mr. Winston, MKern-Fuller told him that she ldasued
pensioners to recover money owegbtwmchasers of federal pension contrafdts atPagelD171].

As alleged by the Winstons, this scheme was profitable for Ms.-Kgtar and Upstate

Law Group. They clainthat Ms. KernFuller and Upstate Laviéroupbenefited from the scheme



by “deduct[ing] approximately 4%0% from the Purchaserinvestment funds for the Defendants
ostensible commissidhwiring the commissions to other Defendants, and deducting substantial
fees. [d. at PagelD 170-71].

Eventually, oneof the Winstorcontracs went into default.Id. at PagelD 167]After the
default,Mr. Zaehinger told the Winstons not to worry arglteratedhat that the Winstons were
“protected from all of these risks, both the known and unkridwah.at PagelD 16#68]. Then
payments to the Winstons stopped under three of their four conttdctd.HagID 168].

At some point Mr. Winston reached out\is. Kern-Fuller and Upstate Law Group about
the defaults on the contracts. In December of 2B/ Kern-Fuller informed Mr. Winston that a
secondary market for th@ontractsdid not exist. [d.]. Then, Upstate Law Grougaidthat Mr.
Zaehringewaslying, and that Mr. Zaehringer knew why payments were being witkhieétause
the pensioners stopped paying on the contrddisafPagelD 169]. Upstate Law Group also told
the Windons that the Winstoreccepted the risks of the contractd.][

OnJune 6, 2019, the Winstons, on behalf of themselves and thesy filRél a complaint
in HamiltonCounty Circuit Court for the Eleventh Judicial District of Tennessee, and, on July 24,
2019 Defendants removed it to this Court. [Doc. The Winstons have now filed &hird
Amended ©mplaint bringng causes of action against dllefendants for violation of the
Tennessee Securities Autolation of Section 12 of the Securities Aeiplation of Section 15 of
the SecuritiesAct, gross negligence,common aw fraud, andcivil conspiracy. Doc. 1§. The
Winstons have now abandoned their claims under the Federal Securiti¢pdect42, PagelD
2193].

In response to the Third Amended Compliant, Mr. Zaehringer, Ms.-Reltar, Upstate

Law Group and Annuity FYIfiled motions to dismisgDocs. 29, 31, 33]for lack of personal



jurisdiction and failure to state a claim. The Court will addresdattie of personal jurisdiction
arguments first.

After addressing thpersonal jurisdiction arguments, the Cowmift addressarguments for
failure to state a claim made by thertiesMr. Zaehringer made eight argumeriBoc. 29]. Three
of these argumenisvolve claims brought under the Federal Securities Actilainstonfhave
withdrawn those claims|ld. at PagelD 106%#68; Doc. 42, PagelD 2188]. The remaining

arguments, summarized and reordered are:

1. Plaintiffs did not state a claim for fraud or gross negligence;

2. Plaintiffs did not plead fraud with particularity as required by Federal Rule
of Civil Procedure 8(b);

3. Plaintiffs did not state a claim for civil conspiracy;

4, The Tennessee Securities Act does not apply to this case because the

Winstons purchased annuities, which are not regulated by the Tennessee Sectyities Ac
and

5. Plaintiffs released angnd all claims againgtir. Zaehringer in the sales
contract.
[Doc. 29, PagelD 106%8]. Annuity FYI argues that the Tennessee Securities Act does not apply
because théederal pension contracase not securities under the statute, which overlaps with Mr
Zaehringer's argumenifiDoc. 33].Ms. Kern-Fuller and Upstate Lawid not make argumenter
failure to state a claiptheyonly requested to join in Mr. Zaehringer and Annuity IS¥rguments

[Doc. 31, PagelD 1617].

. Motions to Dismiss for Lack of Personal Jurisdiction under Federal Rule of Civil
Procedure 12(b)(2).

1. Standard

When a defendant files a motion to dismiss based on lack of personal jurisdiction, the
burden is on the plaintiff to show that the court has personal jurisdié&state of Thomson v.
Toyota Motor Corp. Worldwideb45 F.3d 357, 360 (6th Cir. 2008). Whestablishingpersonal

jurisdiction based on written submissions and affidavitse plaintiffs burden is relatively



slight” Id. (internal quotatiormarksomitted). Viewing the facts in favor of the plaintifthe
plaintiff must make only @rima facieshowing that personal jurisdiction exists . . Id."at 360—

61. When aourt lacks personal jurisdiction, it may dismiss or transfer the dasksonv. L & F
Martin Landscape421 F. Appx 482, 48384 (6th Cir. 2009)Within the Sixth Circuita ruling

in favor of a plaintiff does not necessarily end the isénear v. Dow Chem. Co876 F.3d 841,
847 (6th Cir. 2017)A defendant maycontinue to contest personal jurisdiction by requesting an
evidentiary hearing or moving for summary judgment should the evidence suggestral
variancefrom the facts as presented by plaintiffil”

The longarm statute of the state in which a federal court sits determines the federal court
personal jurisdiction. Fed. R. Civ. P. 4(k)(1)(Aaimler AG v. Bauman571 U.S. 117, 125
(2014). Tennesseklongarm statute gives jurisdictioijo]n any basis not inconsistent with the
constitution of his state or of the United StatesTenn. Code Ann. § 22-225. The Tennessee
Supreme Courhasruled that this statute permits the exercise of jurisdiction to the full extent
permissible under the United States Constitutidordon v. Greenview Hosp., In@00 S.W.3d
635, 646 (Tenn. 2009). Therefore, this Court must determine if exercising jurisdiction over
Defendants would violate federal due proc&smler AG, 571 U.S. at 125.

A court's exercise of jurisdiction does not violate federal due process whefemdant
has"certain minimum contacts with the [forum] State such that the maintenance of theesuit d
not offend traditional notions of fair play and substantial justideat 126 (quotingsoodyear,

564 U.S at 923). The tenent‘déir play andsubstantial justicehas led to two types of personal
jurisdiction: general and specifitd. at 127.
A court can exercise general personal jurisdiction over a defendant “when a dégendant

contacts with the forum state are of such a continuous and systerature that the state may



exercise personal jurisdiction over the defendant even if the action is unrelatedefetiaaris
contacts with the statelntera Corp. v. Hendersqr28 F.3d 605, 615 (6th Cir. 2005) (internal
guoiation marksomitted). For an individual, an individuad domicile determines whether a court
has general jurisdictigrGoodyear Dunlop Tires Operations, S.A. v. Brod®4 U.S. 915, 924
(2011) and an entity must have contat¢® continuous and systematic as to render them
essatially at home in the forum Statdor a court to have general jurisdiction overDaimler

AG, 571 U.Sat 127 (internal quotation markenitted).

Unlike general jurisdiction, specific jurisdiction focuses on the connethetween the
forum and the underlying controversyower Investments, LLC v. SL EC, L1927 F.3d 914,
91748 (6th Cir. 2019) (quotingsoodyeay 564 U.S. at 919). A defendamtcontacts with the
forum state, not the plainti§ contacts, build that connectidialden v. Fiore571 U.S. 277, 285
(2014). A defendant must have directed some atithve forum state; the effects of an action that
harmed a plaintiff residing in the state is insufficietitat 286(*[A] defendants relationship with
a plaintiff or third party, standing alone, is an insufficient basis for jurisdi€)iomportantly,
“these . . . principles apply when intentional torts are involvied.”

A connection between the forum and the underlying controvexssts (1) when a
defendant purposefully availed itsefithe privileges of the forum state or caused a consequence
in the state, (2) when the cause of action arises from defésdativities, and (3) whetthe acts
of the defendant or consequencessealby the defendant . . . have a substantial enough connection
with the forum state to make the exercise of jurisdiction over the defendant tdasd®daMach.

Co. v. Mohasco Indus., Inel01 F.2d 374, 381 (6th Cir. 1968).



2. Motion to Dismiss for Lack of Personal Jurisdiction filed by Ms. Kern-Fuller
and Upstate Law Group

Ms. Kern-Fuller and Upstate Law Groupovethe Court to dismiss the claims against them
for lack of personal jurisdiction for three reasons. Firsty claimthat the Court does not have
generajurisdictionbecausehey do not have systematic atwhtinuouscontactsvith Tennessee.
[Doc. 32, PagelD 17705econd, theglaim that theynever availed themselves to Tennessee,
the Court does not have specific personal jurisdictionaf PagelD 1771]. Lastheyarguethat
the Winstons signed contracts with forum selection clauses that retjugedit to be brought in
South Carolina, and the Court should dismiss the claims against them because tbhasWinst
brought the claims in Tennessde. pt PagelD1773].

The Winstonsounter and say that the Court has both general and sgaeasiction
[Doc. 40, PagelD 1818The Winstonsarguethat the Court has genejatisdictionoverMs. Kern-
Fuller and Upstate Law Group becaugey “wire[] transferred money to the Winstons
continuously until all of the pensions went bys{[ld. atPagelD 1825]Next, the Winstonlaim
that the Court has specifoersonajurisdictionover them becaugbe claims arise out of and are
related toMs. Kern-Fuller and Upstate Law Group actions directed towarBennessedld. at
PagelD 1818]Third, the Winstonsarguethat theforum selection clausedo not apply because
the contracts areoid ab initioand induced by fraudld. at PagelD 1829]Last, The Whnstons
also claim that the Court has persojuaisdiction over Ms. Kern-Fuller and Upstate Law Group

under the Tennessee Securities Alct. §t PagelD 1826].

1. The Court does not have general jurisdiction over Ms. Kern-Fuller and
Upstate Law Group.

The Court can only exercise general jurisdiction over Ms. fkeilfer and Upstate Law

Group if they aréat homé in Tennesseé&e Goodyear Dunlop Tires Operations, S.A. v. Brown



564 U.S. 915, 919, 924 (201This means thdt[g]eneral jurisdiction exists when a defendant
‘contacts with the forum state are of such a continuous and systematic natthie gtate may
exercise personal jurisdiction over the defendant even if the action is unrelatedefatdant’s
contacts with the staté.Intera Corp. v. Hendersom28 F.3d 605, 615 (6th Cir. 200%upting
Bird v. Parsons289 F.3d 865, 873 (6th Cir.2002pefendantarguethat the Courtoes nohave
general jurisdiction becausieey dont have systematic armbntinuous contacts with Tennessee.
[Doc. 32, PagelD 1770]The Winstonsdisagree, saying“The Upstate Defendants wffe
transferred money to th&instons continuously until all of the pensions went |pjisiDoc. 40,
PagelD 1825].These contacts, as alleged by the Winstarsnot enough and doot meet the
prima facie case for genejfarisdiction Wire transfer payments the Winstonsare not enough
contactsto show that theMs. KernFuller and Upstate Law Groupave so many contacts with
Tennesse¢hat theg can be suedh the state for any reasonTherefore, the Court, on the facts
alleged, does not have gengtailsdictionover Defendants Kerkuller and Upstate Law Group.
2. TheCourt hasspecificjurisdiction over Ms. Kern-Fuller and Upstate Law
Group because they have minimum contacts with Tennessee, and the
Winstons have made a prima facie showing of jurisdiction.

The Court has specific jurisdiction ovkts. Kern-Fuller and Upstate Law Group the
Winstons showthat they (1) purposefdy availed themselvedo Tennessee or caused a
consequence in the state, (B causeof action arse fromtheir own activities,and (3)their
actiors in Tennesseer theconsequencesaused byheir actiors directed towards Tennessee are
substantiaénoughto makgurisdictionreasonables. Mach. Co. v. Mohasco Indus., Ii01 F.2d
374, 381 (6th Cir. 1968).

Defendants’ arguments center on the first part of the t8sel)oc. 32, PagelD 1771-72].

As stated bypefendantsthe first elementpurposefulivailmentjs the™ constitutional touchstone

10



of personal jurisdictiori.NeogenCorp. v. Neo Gen Screening, In282 F.3d 883, 889 (6th Cir.
2002) quotingBurger King Corp. v. Rudzewic71 U.S. 462, 475 (198b}t is the constitutional
touchstone because if a defendant jnaposefullyavailed itself to the forum, the defendant has
created minimum contactgith the forum See id A defendant can purposefylavail itself to a
forum and satisfy constitutional reégementseven if they have had few, infrequemintacts with
the stateSee Calder v. Jong465 U.S. 783 (1984).

In aseminalspecificpersonajurisdiction casgCalderv. JonestheUnited States Supreme
Court addressed the issue of whetheraftgtatedefendants could be forced to defend a lawsuit
in a state that they had rarely been to. 465 U.S. 783 (1984). The defendants werkeplaater
andan editor forthe National Enquirer Id. at 785-86. They were Florida residentsandwrote,
edited, angublishedan articleabout the plaintifin the caseld. The paper sold almost 600,000
copies in California, where the plaintiff resided. at 785.The plaintiff claimed that the article
was defamatory and sued the Florida residen@alifornia state courtd. at 785.

One defendanivho wrote the articlgraveled to California frequently for businesalled
“sources in California for the information contained in the articdad called the plaintifé
husband to read the article to him and to get a comnterat 785-86.The other defendant, the
editor of the article was also the president thfe National Enquirerld. a 786. This defendant
had only been to California twickl.

The defendants argued th#tese contacts dichot give California courts personal
jurisdictionover thembut the Supreme Court disagrektl.at 790.The Supreme Court ruled that
the defendants intentional, and allegedly tortious, actions were expressly aimed at California.
Id. at 789 The defendants wrote and editeah article that they knew would have a potentially

devastating impact upon respondéid. at 789-90. Plus, the defendant&new that the brunt of

11



that injury would be felt by respondent in the State in which she lives and works and in which the
National Enquiretas its largest circulatip” and they could havéreasonably anticipdid] being

haled into court[in California]to answer for the truth of the statements made in their attidle.

at 790 (quotingWorld-Wide Volkswagen Corp. v. Woodsdd4 U.S. 286, 297 (1980)

While the Supreme Court ruled that the California courts had jurisdiction ov€Eatter
defendants,hite Supreme Court has also made clear that a defecalamit be aled intoa court
unless alefendarit actionscause consequences in fbeum state, even for intentional torts. In
Walden v. Fiore571 U.S. 277 (2014jwo plaintiffs traveled through éhAtlanta airport, and a
Drug Enforcement Administration (DEA) agent seizbd plaintiffs’ cash.Id at 279.After the
seizure, e plaintiffs continued their travels to Las Vegas, Nevétlaat 280. Then, the DEA
agent‘helped draft an affidavit to show probable cause for forfeiture of the funds and forwarded
that affidavit to a United States AttorrieyOffice in Georgia. According to [plaintiffs], the
affidavit was false and misleading . ." .Id. at 286-81. The cash was later returned, but the
plaintffs filed suit in the United States District Court for the District of Nevada apyida at
281. The district court dismissed the case for lack of personal jurisdiction, bubiteel States
Court of Appeals for the Ninth Circuit reversed the distriotirt. 1d. at 282. After granting
certiorari, the Supreme Court reversed the Ninth Circuit and determined thatttice absirt did
not have personal jurisdictiord.

The Supreme Court reasoned that the Nevada District Court could not have jurisdiction
because the defendant never went to Nevada and never directed any action toward ddevada (
plaintiffs while they were in Nevada)d. at 296-1. The Courtsaid “[The defendant] never
traveled to, conducted activities within, contacted anyone in, or sent anything or anyone to Nevada.

In short, when viewed through the proper lenghether thedefendant'sactions connect him to

12



theforum—I[the defendant] formed no jedictionally relevant contacts with Nevathd. at 289.
Defendant actions had nothing to do with Nevada itsklf.

The plaintiffs argued that the effects of the defendaattions were felt in Nevada, and
this gave the Nevada court jurisdictidd. at 289-90. But the Supreme Court disagreed and said
that the effects felt by the plaintiffs in Nevada were contacts caused by theffp)anot the
defendant, because the defendant did not direct any action toward Nedvad290.

These two cases show thataurt can have jurisdiction over a defendawméenif the
defendant has few contacts with the forum, but the defendant must have done something to create
a contact with the forum. The plaintiff cannot rely on his or her own contacts with the torum
justify the jurisdiction over the defendant. The Tennessee Supreme &pblyriapplied these
principles andruled that a defendant had minimum contacts with the forum and caused
consequences in Tennesgea case similar to this one.Masada Inv. Corp. v. Allera defendant
filed a thirdparty complaint against a Texas attor@yanaction to quiet title and for damages
from a Tennessee real estate dé@y S.W.2d 332, 335 (Tenn. 198bhe Texas attorney worked
on the real estate deal and alldige‘attachedhe wrong legal description of the property to be
sold” to final documentsld. He never entered Tennessa®d had no financial interest in the
transaction for the sale of the building. This attorney argued thdtennesseeourts did not hve
jurisdiction over him, but the Tennessee Supreme Court disadteed.

The Tennessee Supreme Court ruled that his connectionEemitiessemet the minimum
contacts requirementsecause hétook independent action in fulfilling hisbligations,”which
included talking with an attorney in Tennessee, drafting documents that complieceniiissee
law, sending documents Tennesse®r execution, and keeping the documents until the closing

that occurred in hi®ffice. Id. The court weat on to conclude that the thimhrty defendant

13



“directed his activities toward the citizens[@Ennesseednd his negligent actions resulted in
injury here” and the thirgparty defendant knew that he was working on documents that would
have consequences in Tenneskke.

Applying the principles of these three cases to Ms. Keifer and Upstate Law Group
this Court has specific jurisdiction over both of them. LikeGh&lerdefendantdMs. KernFuller
and Upstate Law Groupad contacts with the forum, albeit a limited amount. Upstate Law Group
entered into a contract to perform legal servisgh Tennessee residents, and Ms. KEutler,
an employee of Upstate Law Group, had contact with Plaintiff on more than on@nciiaasc.
18, PagelD 168, 171She toldthe Winstonghat she often sued on behalf of purchaserdshe
told them thaino secondary market existed for their contrafdts]. Also, the contacts that the
Winstonsallegedn their general jurisdiction argument, wiring money to the Winstonscedses
contacts with Tennessee. [Doc. 40, PagelD 18Hg.Winstons also alleged that they participated
in a scheme, allegedly drafted the contracts signed by the Winstons and the pensioners, and
intentionally faciitated the selling of illegal federal pension contracts to the Winstons. [Doc. 18,
PagelD 16%62]. Next, like theCalder defendants and the thimhrty defendant irMasada
Upstate Law Group and Ms. KeFuller are professionals who took on a job that they knew would
have consequences Trennesseeas they made contracisth the Winstonshad conversations
with the Winstons, and rendered services directed towards and having consequencessed.ennes
[See, e.gDoc. 31-T.

Ms. KernFuller and Upstate Law Group try to minimize their actions and the
consequencedirected towards Tennessee by claiming that the IRAs owned by théoWsrese
technically in other statefipoc. 32, PagelD 17#72], but theaddresof the IRAs do ot take

away from the contacts with Tennessee

14



With these contacts, Ms. Kefruller and Upstate Law Group purposefully availed
themselves to Tennessee and should have foreseen that they may be called into countswithin t
State Ther actions are faritferent fromthe actions of the defendant\ialder In Walder, the
defendant never left the statever communicated with the plaintiffs in Nevaaiad never would
have expected being taken to courNievada

Having shown that Ms. KerRuller and Upstate Law Group have purposefully availed
themselves to Tennessee and satisfied the minimum contacts requiremersf threrig of the
Sixth Circuit specific jurisdictioniestis satisfied. The second prong of the test, that the claims
arise fromDefendantscontacts, is also satisfied because the Winstdasns revolve around the
allegedly illegalfederal pension contracedtorts arising out oMs. Kern-Fuller and Upstate
Law Groups rolein organizing angelling of the federal pension contracts. Last, considering the
substantial contacts that Ms. Keraller and Upstate Law Group had with the forum, it is
reasonable for this Court to exercise jurisdiction over theatisfyingthe requirements of the
third prong of the Sixth Circuit test. Therefore, this Court has specific juimticver Ms. Kern

Fuller and Upstate Law Group.

3. The forum selection clauses in the contracts do not require dismissal
because Ms. Kern-Fuller and Upstate Law Group are not parties to the
contracts with forum selection clauses.

Ms. Kern-Fuller and Upstate Law Group argti@at the Winstons signed contracts with
forum selection clauses that required the cases to be brought in South Carolin82[RagelD
1773].Defendants point to ten contracts that contain forum selection clauses, but MEuKern
and Upstate Law Group are not parties to those contréatfs. The contracts between Upstate

Law Group and the Winstons do not contain forum selection clauses. [Dec¢sh8dugh 3%11].

Ms. KernFuller is not a signatory on any of the contracts. The Winstons argue that the forum

15



selection clauses should not be endorbecause the contracts woéd ab inito [Doc. 40, PagelD
1829].

The Court does not need to determine if the contractgoadeb initoat this time because
the Winstons have not signed a contramettaininga forum selection clause with Ms. Kelrulller
and Upstate Law Groug.he “cardinal rul& of contract interpretation %o ascertain and give
effect to the intent of the contracting parties consistent with legal prin€iplegividual
Healthcare Specialists, Inc. v. BlueCross BlueShield of Termebsr 566 S.W.3d 671, 688
(Tenn. 2019). Withoua forumselectionclause between the Partigscannot besssumedhat the
Parties intended for a forum selection clause to bwedn. While Ms. KernFuller and Upstate
Law Group have pointed to forum selection clauses in other contracts signed by the Winstons, the
have not cited any authority for or argued that the Court should enforce a forunosettise
in acontract for the benefit asnon-signatdes. See generally Baker v. LeBoguédmb, Leiby &
Macrae 105 F.3d 1102 (6th Cir. 199{iscussing when a forum selection clause can be enforced
by non-signatories). Therefore, the Court will not dismiss the causes of actiors Mm@ Kern-

Fuller and Upstate Law Group for bringing this suit in Tennessee.

4. Conclusion
Neither Party is correct across the board. The Court agreedvisitKern-Fuller and
Upstate Law Group in that it does not have general jurisdiction over them but agtredsew
Winstons’argument that there is specific penal jurisdictionHaving ruled that the Court has
specific jurisdiction over Defendants, it will not address Plaintgéfissdictionalarguments under
the Tennessee Securities Athe Court rules that thds. KernFuller and Upstate Law Group do
not have a contract with a forum selection claase they do not provide arguments that they can

enforce other contracts as nsignatories. So, the Winstons did not err in bringing this suit in
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Tennessee. Therefore, the motion to dismiss for lack of personal jurisditeyi Ms. Kern
Fuller and Upstate Law Group, [Doc. 31], is DENIED.

3. Motion to Dismiss for Lack of Personal Jurisdiction filed byAnnuity FYI

Annuity FYI, like Ms. Kern-Fuller and Upstate Law Group, argibkat the Court does not
have personal jurisdiction ovér. [Doc. 33. The Winstonsargue that the Court has specific
personal jurisdiction over Annuity FYI because of its contacts in Tennessee througtste w
and Mr. Zaehringer. [Doc. 41, PagelD 2006}-07

As they did for Ms. Kers-uller and Upstate Law Group, the Winstons must satisfy the
Sixth Circuit three prong test. The Winstons must show that Annuity FYI (1) purposefailgch
itselfto Tennessee or caused a consequence in the state, (2) the causes of action d@®ee/ifrom
activities, and (3)its actiors in Tennesseer the consequences causeditsyactiors directed
towards Tennessee aseibstantialenoughto makejurisdiction reasonableS. Mach.Co. v.
Mohasco Indus., Inc401 F.2d 374, 381 (6th Cir. 1968).

Annuity FYI's contacts with the state are significant considering it allegediyas agent
or employee to the Winstons’ home, Mr. Zaehringer, and Mr. Zaehroogeacted th&Vinstons
multiple times [Doc. 18, PagelD 163&%5. These contacts show that Annuity FYI purposefully
availed itself to Tennessee and was conducting business in theSstistach. Cq.401 F.2dat
381-82.While Annuity FYI's website could provide additidneontacts with Tennessean
analysis of those contaatannot reducdés sufficient contacts through Mr. &aringer.See See,
Inc. v. Imago Eyewear Pty, Lid.67 F. Appx 518, 52223 (6th Cir. 200% Therefore, the first
prong of the Sixth Circuit tes$ satisfied.

With the first prong of the Sixth Circuit test met, the Court will now turn to the second and

third prongsThe Winstonsallegations arise out of Annuity FX¥lcontacts with the forutmecause
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its contacts led to thententional misrepresentatiorthat Mr. Zaehringer was a licensed
professionalandMr. Zaehringemade several representations and assisted in the selling of the
federalpension contractihat are the center of this lawsdihese allegations show that the second
prorg of the Sixth Circuit test is satisfied. Last, the requirements of the third prerdgsarmet
because Annuity FY$ contacts are substantial afhsed on those contacts, the Court can
reasonably assert jurisdiction over it. Therefore, Annuity’ &Yhotion to dismiss for lack of

personal jurisdiction, [Doc. 33], is DENIED.

1. Motions to Dismiss forFailure to State aClaim under Federal Rule of Civil Procedure
12(b)(6)

1. Standard

Under Federal Rule of Civil Procedure 8(a)(2a] pleading that statescaim for relief
must contain . . . a short and plain statement of the claim showing that the pleadeet tentitl
relief” Fed. R. Civ. P. 8(a)(2). To survive a motion to dismiss under Federal Rule of Civil
Procedure 12(b)(6), the plaintdéf complaintmust contairi sufficient factual matter, accepted as
true, to‘state a claim to relief that is plausible on its f4dcAshcroft v. Igbal556 U.S. 662, 678
(2009) (quotindell Atl. Corp. v. Twomb|yp50 U.S. 544, 570 (2007)). A claim is facially plausibl
when the plaintiff pleads facts that create a reasonable inference that the degdredaa for the
alleged conduct in the complaid.

When considering a motion to dismiss under Rule 12(b)(6), a court accepts theakegat
in the complaint asle and construes them in a light most favorable to the plaMixén v. Ohig
193 F.3d 389, 400 (6th Cir. 1999)T]he tenet that a court must accept as true all of the allegations
contained in a complaint is inapplicable to legal conclusions,” howkeNel, 556 U.S. at 678. A
plaintiff’s allegations must consist of more th&labels, “conclusions,” and formulaic

recitation[s] of the elements of a cause of actidwombly 550 U.S. at 555 (citation omitted);
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seelgbal, 556 U.S. at 678 Threadbaregecitals of the elements of a cause of action, supported by
mere conclusory statements, do not suffi¢eifation omitted)).

Generally, if a courexaminesdocuments outside the pleadings when ruling on a motion
to dismiss the motion is converteidito amotion for summary judgment. Fed. R. Civ. P. 12(d)
Tackett v. M & G Polymers, USA, LL661 F.3d 478, 487 (6th Cir. 2009y court may look
beyond the pleadings if an exhibit is integral to the plaistiéfaims but is not required to do so.
CommercialMoney Ctr., Inc. v. lllinois Union Ins. C&08 F.3d 327, 3386 (6th Cir. 2007)In
this case, the Winstons and Defendants have filed a voluminous number of exhibits areht®cum
outside the pleading®r their Rule 12(b)(6) arguments. Considering the volume of documents
outside the pleadings, the Court will not examine the documents outside the pleadingRdibe the
12(b)(6)motions to dismiss. Further, seeing that Mr. Zaehringer advocates the@oamsider
the motion as a motion to dismiss insted@ motion for summary judgment, [Doc. 30, PagelD
1071], the Court declines to convert the motitsndismiss to motiosfor summary judgment.

2. The Winstons properly pleaded common law fraud and negligent
misrepresentation.

Defendand argue thathe Winstondailed to properlyplead common law fraud and gross
negligence.poc. 30, PagelD 10831]. After reviewing the Third Amendedomplaint the Court
has determined thahe Winstonshave adequatelpleaded common law fraud and negligent
misrepresentatiobut not gross negligence.

In Tennessee,common law fraud (also known as fraudulent or intentional
misrepresentation) has six elements:

1) the defendant made a representation of an existing or past fact;

2) the representation was false when made;

3) the representation was in regard to a material fact;

4) the false representation was made either knowingly or without belief inutitsdr
recklessly;
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5) plaintiff reasonably relied on the misrepresented material fact; and
6) plaintiff suffered damage as a result of the misrepresentation.

Walker v. Sunrise Pontia@MC Truck, Inc. 249 S.W.3d 301, 311 (Tenn. 2008geHodge v.
Craig, 382 S.W.3d 325, 342 n.28 (Tenn. 2012nder Tennessee lawfraud [is] a generic term
broad enough to encompasbacts, omissions, or concealments which involve a breach of legal
and equitable duty, trust or confidence justly reposed, and are injurious to another, or by which an
undue and unconscientious advantage is taken of anottett’v. Murfreesboro Livestock Mkt.,
Inc.,, 780 S.W.2d 751, 754 (Tenn. Ct. App. 1989ing Smith v. Harrison49 Tenn. (2 Heisk.)
230, 243-44 (1870))he case of action “protectevery persors legitimate expectations that he
or she can reasonably rely on the representations of others when making de@spedally
business decisionsld.

To defeaDefendantsmotionsto dismiss for failure to plead frauthe Winston®nly need
to make short, plain, netonclusorystatements alleging facts that satisfy these elemastto
the first elementthe Winstondhave alleged numerous facts thMat Zaehringer misrepresented,
including the amount of rkisthey were takingandwhether their principal or interestaneat risk
[Doc. 18, PagelD 164%68].Moving to the second and fourth elements, these elements are satisfied
becausestatementsnade by Mr. Zaehringawere allegedlyfalse when made, and Upstatav.
Groupconfirmed their falsity by statinthatthe Winstongook ontherisks of the contractand
Mr. Zaehringer knew why the federal penscamtracts were in defauffDoc. 18, PagelD 169].

The third element, that a representation was regarding a materjaisfact objective
inquiry and a factual issue resolved by a jiyeen v. Green293 S.W.3d 493, 317 (Tenn.
2009).Here,the Winstondave presented several facts that a reasonable jury detglomine are

material facs, includingthe risk taken byhe Winstons, the vulnerability of their principal, and
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thelack of a secondry marketfor the contractsDoc. 18, PagelD 16%69]. So, tte third element
is satisfied.

Next, the Winstons must show that their reliance was reasonable, the fifth el€heent
Winstons have said that they relied on the recommendations and assuranceZashvinger
[Id. at PagelD 16], but Mr. Zaehringer argues that they cannot satisfy the fifth element because
that reliancewas unreasonable considering the contraagmed by the Winstonsontained
discussions of risk. [Doc. 30, PagelD 1088bwever, as noted above, the Court will not look
beyond the pleadings at this tin#et. a later point, Mr. Zaehringend the other Defendantsay
make this argument, but now is not the timierefore, the Winstons have pleaded the fifth
element.

Last,the Winstondave alleged that tygelied on these misrepresentations and that these
misrepresentations led to their damagesc. 18, PagelD 173].

Separately Defendarg argue thathe Winstonsave failed to allegmisrepresentatioby
omission[Doc. 30,PagelD 1089]. Defendant hinges this argument on whether the contracts were
illegal underfederalantiassignment lawgld.]. But Defendarg’ arguments are basedfarctual
differences between whttie Winstonsllege and whabefendantsayhappened based on facts
outside the pleading$ld.]. Becausehe Winstons havalleged that theontractswere illegal
made factual allegations that could render them illegalallegedthat Defendants knew that the
contracts were illegathe Winstons have providédcts needed tdefeat a 12(b)(6) motiofDoc.

18, PagelD 172].

After discussing fraudMr. Zaehringer argues th#te Winstonsfailed to allege gross

negligence.To plead gross negligence, a plaintiff must first allege negligeflcasher v.

Riverbend StableNo. M200701237COAR3CV, 2008 WL 2165194, at *5 (Tenn. Ct. App. May
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21, 2008) In Tennessea plaintiff shows negligence by establishiiigy) a dutyof careowedby

defendant tglaintiff; (2) conduct belovithe applicablestandardf carethatamounts to &reach
of that duty (3) aninjury orloss (4) causean fact and (5 proximate, otegal cause Giggers v.
Memphis Hous. Auth277 S.W.3d 359, 364 (Tenn. 2008) addition to pleadingegligence, a

plaintiff must showthat the negligentact was“ a conscious neglect of duty or a callous
indifference to consequen¢esr ‘such entire want of caras would raise a presumption of a
conscious indifference to consequeridesplead gross negligencEarasher 2008 WL 2165194,
at *5 (quotingJones v. Tennessee Riders Instruction Program, Mz. M2006-01087-€OA—
R3CV, 2007 WL 393630, at *2 (Tenn. Ct. App. Feb. 5, 2p07)

The Winstonshave failed to pleadegligencdrom the beginning. They have not alleged
thatMr. Zaehringer owed them a duty of care. Frankly, neither party seems to be arguing about
negligencethey both cited casesboutand argued the elements of negligent misrepresentation.
Therefore, the Court will determine if the Winstons pleaded negligent miseaepagsn.

In Tennesseethere are two types of negligent representatiome &or parties with
contractual privity and another for parties with@ontractualprivity. Robinson v. Omer952
S.W.2d 423, 427 (Tenn. 1997he pleadings indicate that the Winstdmsealleged the cause of
action forpartieswithout contractuaprivity because they doohallege that they have a contract
with Mr. Zaehringer himself, an@ven if they do have contractual privity with Mr. Zaehringer,
they claim the contracts they segharevoid ab inita [Doc. 40, PagelD 1829The elementsf
negligentmisrepresentatiowithout contractual privityare

(1) the defendant is acting in the course of his business, profession, or employment, or in

a transaction in which he has a pecuniary (as opposed to gratuitous) interest; and

(2) the defendant supplies faulty information meant to guide others in their business

transactions; and

(3) the defendant fails to exercise reasonable care in obtaining or communicating the
information; and
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(4) the plaintiff justifiably relies upon the information.
Robinson952 S.W.2ct 427.

The Winstonssatisfy the first element, whether the defendant was operating in his
professionpy stating that he claimed to be an agent and employee of Annuityaid he was
paid with asalary andoonus structure. [Doc. 18, PagelD 163gcond, ey alleged that Mr.
Zaehringer gave them faulty information for their business transaction by giving themedahcor
information regarding the nature of the federal pension con@adtshe risk they were taking.
[Id. at PagelD 16%169].Last,the Winstmsalleged that they relied on the information provided
to them when they made their decisions to purchase federal pension cathiragtg Mr.
Zaehringerwho gave them incorrect informatidird.]. Of course, at a later point in thgation,

Mr. Zaehringer and the other Defendants may show facts that contradict thecalkegéhtthe
Winstons, such as their justifiable reliance on the information, but those argureptemature
at this time.

3. The Winstonssatisfied the particularity requirements of Rule 9(b) of the Federal
Rules of Civil Procedurefor their allegations of fraud.

Defendant Zaehringer also states tkia@ Winstonsfailed to meet the particulity
requirements of Rule 9(b) of the Federal Rules of Civil Procefidoe. 30, PagelD 1084Rule
9(b) requires a party alleginthat a defendant committed fraud tetate with particularity the
circumstances constituting fraud, [but] [m]alice, intent, knowledge, and other cosddaf a
persons mind may be alleged geneyallFed. R. Civ. P. 9. The Sixth Circuit has interpreted this
rule to mean that a partyat a minimum, must allege the time, place, and content of the alleged
misrepresentation on which [the plaintiff] relied; the fraudulent schemerabdulent intenof
the defendants; and the injury resulting fromftaeid” United States v. Brookdale Senior Living

Communities, In¢.892 F.3d 822, 830 (6th Cir. 2018grt. denied sub naonBrookdale Senior
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Living Communities, Inc. v. U.S. ex rel. Prath#89 S. Ct. 1323 (20)9U.S. ex rel. SNAPP, Inc.
v. Ford Motor Co, 532 F.3d 496, 504 (6th Cir. 2008).

The Winstons Third Amended complaintineets the Rule 9(b) requirements. In a single
paragraph, the Winstons alleged that in or around November 2015, in an email, Mr. Zaehringer
said:

An individual who receives a federal pension, typicallyiétary pension, would

rather have a lump sum rather than the mongklgam of income. We have an

exclusive contract to find an individual wineeds income stream é@xchange for

a lump sum and essentially match npeds. Those individuals who own the

pensions are only allowed tgell’ a maximum of ten years of pension payments.

The federal government backtse pension, not an insurance compdfor. added

protection for thepurchaser, there is a life insurance [policy] on those individuals

selling partof their pension to cover the purchaser should the seller die during the
payout.
[Doc. 18, PagelD 1645]. Further, the Winstons have alleged that Defendastted a
scheme to sell these contracts illegally, knowing that they were illegal and wiilegma
intentional misepresentations, such as there was no risk, and thawistonswere
damagedy the misrepresentatiorisd. at PagelD 166170]. These akkgations meet the

heightened pleading requirements of Federal Rule of Civil Proce(re 9

4. The Winstons pleaded an underlying tort for civil conspiracy. therefore, Mr.
Zaehringer’'s grounds for dismissing the civil conspiracy claim must be denied.

Mr. Zaehringerargues that the civil conspiracy claim against him must be denied because
the Winstondid not plead an underlying tollr. Zaehringer is corredh thata claim for civil
conspiracymust have an underlying towatsons Carpet & Floor Coverings, Inc. v. McCormjck
247 S.W.3d 169, 180 (Tenn. Ct. App. 200H)wever as stated above, the Winstons haleaded
two torts that could support a claim for civil conspiratierefore Mr. Zaehringe'rs motion on

that point must be denied.
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5. Defendants have failed to establish that thefederal pension contractpurchased
by the Winstons are not securities governed by th€ennessee Securities Act

Next, Defendargtargue thathe Winstonsclaims under the TennessgecuritiesAct must
fail as a matter of law because the TenneSs®airitiesAct does not covethe federal pension
contracts[Doc. 30, PagelD 1079Mr. Zaehringerargues that the Winstonsontracts are fixed
rateannuities for all intents and purposésut does not proviel any reasons as a matter of law
that thefederalpension contracts are annuitidd.]. Annuity FY1 frames the issue a bit differently
and simply says that tifederal pensiomontracts are not securities under Tennessee law. [Doc.
32, PagelD 1787].

TheTennessee Supreme Court has said“dmatannuity’ is a fixed amount directed to be
paid absolutely and without contingericsanborn v. McCanles478 S.W.2d 765, 766 (1944)
The alleged facts provided by the Winstons show that the federal pension incoms ateawot
annuities based onifidefinition. The Winstons purchased the agreements, but they did not receive
their fixed amount‘absolutely.” Further,as statedin Mr. Zaehringer's brief there was a
contingency—the pensioner had to personally sengaymento Upstate Law GrougDoc. 30,
PagelD 107273]. These allegations show that the federal pensamiractswere not annuities.

Mr. Zaehringer's conclusory statemehat the federal pension contracts were annuities “for all
intents and purposes” is unpersuasile. 4t PagelD 1079].

In addition to not being annuities, based on #flegationsin the Third Amended
Complaint, the sale of the fedep®nsion contracts governed by the TennesseecuritiesAct.
Many types of contracts and financial instruments are governed by the TennessamSAct,
including “‘investment contractsTenn.Code Ann. § 481-102 0)(A). Tennessee adhste the

Hawaii Market Testto determine if a contract is dmvestment contract.King v. Pope 91
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S.W.3d 314, 321 (Tenn. 2002)This test provides a broader definition of an investment contract
than federal lawSeed. at 324.The test has four elements:

(1) An offeree furnishes initial value to an offeror, and

(2) a portion of this initial value is subjected to the risks of the enterprise, and

(3) the furnishing of the initial value is induced by the offexgoromises or

representations which give rise to a reasonable understanding that a valuable benefit

of some kind, over and above the initial value, will accrue to the effesa result

of the operation of the enterprise, and

(4) the offeree does not receive the right to exercise practical and actual control

over the managerial decisions of the enterprise.
Id. at 320-21.

The Winstonsallegations demonstrate that the federal pensimractsvere investment
contracts. The Winstons offered the money in theirdADefendants in anticipation of being
matchedvith a pensioner who needed a lump sum paynfieot. 18, PagelD 165]. In return, the
Winstons were to receivan income streanjld.]. A portion of this investment was subjected to
the risk of the enterprise, i,@vhether the pensioners paid thre contract[ld. at PagelD 169].
Third, the Winstonsgave the initial value in expectation of profitsthe result of Defendants
being able to match the Winstons with a pensidherat PagelD 165] ast,the Winstondiad no
right to control the decisions of the enterprise. When they tried to exert some ammnttaifby
selling off their contracts, they were told that they could hdtat PagelD 168]This means that
the contracts, as described by the Winstons, are governed by the TennesseesS&ciuaitid the

Defendantsmotions to dismiss clms under the Tennessee Securities Actareed.

6. The Court will not look outside the pleadings to determine if the Winstons
released claims against MrZaehringer.

Last, Mr. Zaehringerequests that the Court look outside the pleadings to determine if the
Winstons releaselllr. Zaehringer from any and all claims arising from the transatjboc. 30,

PagelD 107B As the Court already noted, it will not look outside the pleadings at this time to rule
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on themotion to dismissespecially considering the Winstons argue that the contracteidrab
initio. Therefore, the Court will not rule onishssueand Mr.Zaehinger may raise the issue again
at a more appropriate time.

IV.  Show Cause Orders

The Court has issued two Show Cause Orders in this case. [De84].5he Show Cause
OrdersorderedDefendants Kenfruller and Upstate Law Group to provide the citizensligllo
Defendants to ensure this Court had subject matter jurisdiction. [Doc. 54]. They have dade s
satisfied the Show Cause Order. [Docs. 55-56].

Per the Show Cause Orders, the Winstons were ordered to show good cause regarding their
failure toreturn proof of service. [Docs. 534]. They responded by providing the proof of service
for Annuity FYI. [Doc. 55-1]. They stated that they returned proof of service for Defendants Kern
Fuller, Upstate Law Group, and Zaehringer in state court beforetlieenas removed. [Doc. 55,
PagelD 2236]. They have retained copies and volunteered to file the proof of.dédvicéhe
Winstons are ORDERED to file the proof of service for Defendants-Relier, Upstate Law
Group, and Zaehringer within thirty days of the entry of this Order.

V.  Conclusion

For the above stated reasons, the Court rules as follows:

) Defendant Richardaehringers Motion to Dismiss[Doc. 29],is GRANTED in
part andDENIED in part, andPlaintiffs' claim of gross negligence is DISMISSED;

o Defendants Candy Ketfuller and Upstate Law Group Motion to Dismiss
[Doc. 31],is DENIED,

. Defendant Annuity FYE Motion to Dismiss[Doc. 33],is DENIED,
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) Plaintiffs Motions for Extensions titled Agreed Leat® Extend the ime for
Plaintiffs to Respondo the Motionsto Dismissof Richard Zaehringer, Candy Keifuller and
UpstateLaw Group, LLC, and Annuity Fl, [Docs. 37-38], are GRANTED

. Defendants Candy KeilRuller and Upstate Law GrolgpResponse to the Show
Cause Order, [Doc. 57¢stablishesubject matter jurisdiction and the Show Cause Order as to
them is satisfied;

. Plaintiffs’ Response to the Show Cause Order satisfied the requirements of
returning proof of servicer DefendanAnnuity FYI, [Doc. 55], and they a@RDERED tareturn
proof of service forDefendantsCandy Kern Fuller, Upstate Law Group LLC, and Richard
Zaehrngea within thirty days of the entry of this Order.

So ordered.

ENTER:

s/J. RONNIE GREER
UNITED STATES DISTRICT JUDGE
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