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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT CHATTANOOGA

BILLY WAYNE LOCKE,
Case Nos. 1:19-cv-376; 1:11-cr-41
Petitioner,
Judge Travis R. McDonough
V.
Magistrate Judge Susan K. Lee
UNITED STATES OF AMERICA,
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Respondent.

MEMORANDUM OPINION

Before the Court are Pettier’'s motion for a new trial (@. 185 in Case No. 1:11-cr-
41), his motion to vacate, set asidr correct his sentence punsui 28 U.S.C. § 2255 (Docs.
196, 199 in Case No. 1:11-cr-41; Doc. 1 in Cdse 1:19-cv-376), and &imotion requesting the
status of his § 2255 motion (Doc. 197 in Cage N11-cr-41). Petitizer's motion requesting
the status of his § 2255 motion will BRANTED to the extent that this memorandum and
order responds to his § 2255 motion. Howevarile reasons set forbelow, his motion for a
new trial (Doc. 185 in Cageo. 1:11-cr-41) will beDENIED, and his 8 2255 motion (Docs. 196,
199 in Case No. 1:11-cr-41; DocirlCase No. 1:19-cv-376) will EBENIED IN PART.

. MOTION FOR A NEW TRIAL

Petitioner moves for a new trial arguing tktae law regarding search warrants has
changed since his trial Sde generally Doc. 185 in Case No. 1:11-cr-41.) Federal Rule of
Criminal Procedure 33 provides that the conigty vacate a judgment and grant a new trial upon
the motion of the defendant “if the interest ddtjuoe so requires.” Fed. R. Crim. P. 33(a).

However, such motions, other than those basedewly discovered evidence, “must be filed
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within 14 days after the verdict énding of guilty.” Fed. R. CrimP. 33(b)(2). Here, the jury
verdict finding Petitioner gujtissued on January 22, 20k8gDoc. 105 in Case No. 1:11-cr-
41), and Petitioner filed his motidar a new trial on July 23, 2018eg Doc. 185 in Case No.
1:11-cr-41), several years afthe verdict. Therefore, his motion for new trial.) is untimely
under the Federal Rules of Ciimal Procedure and will BBENIED.
1. MOTION TO VACATE, SET ASIDE, OR CORRECT HISSENTENCE

Petitioner has also filed a motion to vacaté aséde, or correct his sentence pursuant to
28 U.S.C. § 2255, arguing that he received imtiffe assistance of counsel at his resentencing
hearing on February 9, 20185e¢€ generally Docs. 196, 199 in Case No. 1:11-cr-41; Doc. 1 in
Case No. 1:19-cv-376.)

A. Background

On January 22, 2013, a jury convicted Petitrasfeunlawful possession of a firearm or
ammunition by a convicted felom violation of 18 U.S.C. $22(g). (Doc. 105 in Case No.
1:11-cr-41.) The Court sulgegently sentenced Petitioner to 235 months’ imprisonment,
followed by three years of supervised releasejrigpthat he qualified foan enhanced sentence
under the Armed Career Criminal Act (“ACCA™8 U.S.C. § 924(e). (Doc. 115, at 1-3, in
Case No. 1:11-cr-41.) Petitian@ppealed the Court’s judgmtgiDoc. 114), which the United
States Court of Appeals for the Sixth Circuit affed (Doc. 126 in Cadéo. 1:11-cr-41). While
the appeal was pending, Petitiofiegd a pro se motion asking ti@ourt to correct his sentence
in light of the Suprem Court’s decision i\lleyne v. United Sates, 570 U.S. 99 (2013), (Doc.

119 in Case No. 1:11-cr-41) and a motion to vaceaside, or correhts original sentence

Ln this section, for conveniee and ease of understanding, @oairt will cite Petitioner’s
§ 2255 motion as it appears in Case No. 1:13, although the Court acknowledges that the
motion was also filed twice in thaocket for Case No. 1:11-cr-41.



pursuant to 28 U.S.C. § 2255, asserting a lagureddiction, violation ofhis Fourth Amendment
rights, and ineffective assistamof counsel (Doc. 128 in CaNe. 1:11-cr-41). Later, the
Federal Defender Services of Eastern Tenmelisel a supplement to Petitioner’'s § 2255
motion, arguing that Petitioner no long qualifiéslan armed career criminal following the
Supreme Court’s decision dohnson v. United Sates, 135 S. Ct. 2551 (2015) (Doc. 151 in Case
No. 1:11-cr-41). The Court granteetitioner’s § 2255 motion in light dbhnson and the Sixth
Circuit's subsequent decision umited States v. Stitt, 860 F.3d 854 (6th Cir. 2017), and vacated
Petitioner’s original sentenceSeg Doc. 165 in Case No. 1:11-cr-41.)

On February 9, 2018, the Court resenterfeetitioner to 118 mohs’ imprisonment,
followed by three years of supé&ed release. (Doc. 175, at3l+n Case No. 1:11-cr-41.)
Without the ACCA enhatement, the Court calculated Petitioner’s glinds range as 100 to
120 months based on an offenseeleof 24, a criminal history catjory of VI, and a statutory
maximum of 120 months’ imprisonmentSe¢€ Doc. 176, at 1, in Caséo. 1:11-cr-41; Doc. 182,
at 4-5, in Case No. 1:11-cr-41.) Petitionerfen$e level was calculatgursuant to § 2K2.1 of
the sentencing guidelinese¢ Doc. 168, at 4, in Case No. 1:1441), which provides that the
base offense level is 24 “if thefdadant committed any part ofellinstant offense subsequent to
sustaining at least two felony convictions of eitherime of violence oa controlled substance
offense.” U.S.S.G. § 2K2.1(a)(2). In Petitiosecase, the Court reld on his 2002 conviction
for Tennessee Aggravated Assaaritl his 2005 conviction for possessof marijuam for resale
in calculating his offense.S¢e Doc. 168, at 4, 8, in Case Noll:cr-41.) Petitioner appealed
his resentencing judgment (DdcZ7 in Case No. 1:11-cr-41), wh the court of appeals again

affirmed (Doc. 183 in Case No. 1:11-cr-41).



On May 29, 2019, Petitioner filedghnstant motion twacate, set aside, or correct his
amended sentence pursuant to 28 U.S.C. § 228&. (Din Case No. 1:19-cv-376). Petitioner
asserts that his counsel was feefive at the resentencing hewyifor failing to object to his
offense-level calculation, failing to objecthcs sentence given the stiry-maximum term of
incarceration, and failmto raise prosecutorial misconducged Doc. 1, at 1-2, 4, 6, in Case
No. 1:19-cv-376.) The Government has respdr@®c. 13 in Case No. 1:19-cv-376), and
Petitioner’'s motion is nw ripe for review.

B. Analysis
i. Timeliness of Defendant’s Motion

Section 2255(f) is a one-year period of linia on all petitions for collateral relief
under § 2255, which runs from thedst of: (1) the date on wiidhe judgment of conviction
becomes final; (2) the date on which thgpediment to making a motion created by
governmental action in violation ¢fie Constitution or laws of ¢hUnited States is removed, if
the movant was prevented from making a moligrsuch governmental action; (3) the date on
which the right asserted was initially recognigtthe Supreme Court, tlat right has been
newly recognized by the Supreme Court and maideaetively applicable to cases on collateral
review; or (4) the date on which the facts sugipgrthe claim or claimpresented could have
been discovered through the exercise of due diligence. 28 U.S.C. § 2255(f).

Here, the judgment from Petitioner’s regmncing became final on February 11, 2019,
ninety days after he could have petitioned forigeti to the Supreme Qat for a review of the
Sixth Circuit’s order dfrming his judgment.See Sanchez-Castellano v. United Sates, 358 F.3d
424, 426 (6th Cir. 2004) (“When a fedécriminal defendant takes aelit appeal to the court of

appeals, his judgment of convart becomes final for § 2255 purgssupon the expiration of the



90-day period in which the defendant could hpettioned for certiorario the Supreme Court,
even when no certiorari petition has been filgd?etitioner filed his § 2255 motion on May 29,
2019. GeeDocs. 196, 199 in Case No. 1:11-cr-41; Db Case No. 1:19-cv-376.) Therefore,
the motion is timely.
ii. Whether the Court Should Hold an Evidentiary Hearing

In ruling on a § 2255 motion, the Court maigo determine whether to hold an
evidentiary hearing. “An evidentiary hearing is required unless thedreoaclusively shows
that the petitioner is ¢itled to no relief.” Martin v. United States, 889 F.3d 827, 832 (6th Cir.
2018) (quotingCampbell v. United Sates, 686 F.3d 353, 357 (6th Cir. 20123 also 28 U.S.C.
§ 2255(b). “The burden for estalbling entitlement to an evidentjghearing is relatively light,
and where there is a factual dispute,tileeas court must hold an evidentiary hearing to
determine the truth of the petitioner’s claim$4artin, 889 F.3d at 832 (quotinburner v.
United Sates, 183 F.3d 474, 477 (6th Cir. 1999)) (intergabtation marksmitted). While a
petitioner’s “mere asseéon of innocence” does not entitlenhito an evidentiary hearing, the
Court cannot forego an evidesnty hearing unless “the petiner’s allegations cannot be
accepted as true because they are contradicted by the record, inherently incredible, or
conclusions rather thatatements of fact.1d. When the petitioner’s &ual narrative of events
is not contradicted by the recoadd not inherently incrediblnd the government offers nothing
more than contrary representations, the petgr is entitled to aavidentiary hearingld.

In this case, the Court will hold anidgntiary hearing on the issue of whether
Petitioner’s base offense ldweas properly calculated baken his prior convictions for
Tennessee aggravated assauit dennessee possessidararijuana for resale. However,

Petitioner is not entitled to avidentiary hearing on his otherguments, because the record



conclusively establishes that he is patitled to the relief he seekSeeid. Other than with
respect to the limited issue concerning hiemde level, the Government disputes only
Petitioner’s legal conclusionspa not the underlying facts.

iii. Ineffective-Assistance-of-Counsel Claims

To collaterally attack his constion based on ineffective assiste of counsel, Petitioner
must establish “that [his] lawyers performed well below the norm of competence in the
profession and that this failj prejudiced [his] case.Caudill v. Conover, 881 F.3d 454, 460
(6th Cir. 2018) (citingrickland v. Washington, 466 U.S. 668, 687 (1984)). The performance
inquiry requires the defendatat “show that counsel’s reprstation fell below an objective
standard of reasonablenes§ttickland, 466 U.S. at 688. The prejudice inquiry requires the
defendant to “show that thereageasonable probability thatt for counsel’'s unprofessional
errors, the result of the procergiwould have been differentld. at 694.

There is a “strong presumgii that counsel’s conduct fallgthin the wide range of
reasonable professional assistandel.’at 689. Therefore, theart should resist “the
temptation to rely on hindsight . . . in thentext of ineffective ssistance claims.Carson v.
United Sates, 3 F. App’x 321, 324 (6th Cir. 20019e also Strickland, 466 U.S. at 689 (“A fair
assessment of attorney performaneguires that every effort meade to eliminate the distorting
effects of hindsight, to reconstit the circumstances of coufisehallenged conduct, and to
evaluate the conduct from counseglarspective at the time.”).

a. Failure to Object to Offense-Level Calculation

Petitioner first argues that his resentagatounsel was ineftgive for failing to
challenge his base offense level, as set fortherRevised Presentencowestigation Report.

(Doc. 1, at 2-3, in Case No. 1:19-cv-376.) Hguas that: (1) his offeedevel should not have



been calculated as 24 based on U.S.S.G. 8§ 2&)22)(because he does not have at least two
felony convictions for crimes aofiolence or controlled substance offenses; (2) his criminal-
history category was improperly calated; and (3) enhancing lufense level for his felon-in-
possession offense based on his prior convictitmates the Doubldeopardy Clause.Séeid.)

As explained below, Petitioner’'s second and third arguments are meritless, and, therefore,
his counsel was not ineffective for failing tosathese arguments. However, Petitioner’s
argument concerning his offense-level calculation under U.S.2K2 8 raises factual issues
warranting an evidentiary hearing.

1. Criminal-History Category

Petitioner argues that, since certain of hismwffenses no longer glify as “crimes of
violence” for the purposes of the ACCA, hisnaimal history category should be lowered. (Doc.
1, at 3, in Case No. 1:19-cv-376.) Howe\Rgtitioner’s criminal-hiwry category was not
enhanced on the basis that any of his prior mbiowns qualified as a one of violence under the
ACCA. A federal criminal defend's criminal history categorg calculated pursuant to
U.S.S.G. § 4A1.1. Petitioner received three crahimstory points for each of the felony
offenses he identifies in his 8 2255 motiofennessee aggravated battery; Tennessee evading
arrest/burglary; and Tennessee aggravated asg@dc. 168, at 6-8, in Case No. 1:11-cr-41.)
These criminal history points weassessed pursuant to U.S.§§@A1.1(a), which instructs that
three criminal-history points should be added “for each prior sentence of imprisonment
exceeding one year and one month.” Thus, tpos&s were assessed completely apart from the
characterization of the underlying offensesasnes of violence.” Accordingly, there is no

issue with Petitioner’s criminal-history catega@s calculated in the Revised Presentence



Investigation Report, and Petitioner’s resentega@ounsel was not ineffective for failing to
challenge his criminalibtory category.
2. Double-Jeopardy Concerns

Petitioner also argues thatmigihis prior convictions torgnance his base offense level
under U.S.S.G. § 2K2.1 violateetbouble Jeopardy Clause. (Dé¢at 3, in Case No. 1:19-cv-
376.) The Double Jeopardy Clause provides thatgerson shall be . subject for the same
offence to be twice put in jeopardy of lifelonb.” U.S. Const. amend. V. However, “[a]n
enhanced sentence imposed on a persistent offendés not to be viewed as either a new
jeopardy or additional penalty ftie earlier crimes’ but as ‘a stiffened penalty for the latest
crime, which is considered to be an aggravated offense bezaepetitive one.””’Monge v.
California, 524 U.S. 721, 728 (1998) (quotifgyger v. Burke, 334 U.S. 728, 732 (1895)).
Accordingly, Petitioner’s double-jeopardy argumhe meritless, and his counsel was not
ineffective for failing to raise this argument.

3. Offense-Level Calculation Under U.SS.G. § 2K2.1

Pursuant to § 2K2.1 of the federal senteg@uidelines, the base offense level for
offenses concerning the unlawful rgaitepossession, or transportatioinfirearms is 24 if, at the
time he committed #hinstant offense, the defgant had two prior felongonvictions for either a
“crime of violence” or a “controlled substancdesfse.” U.S.S.G. § 2K2.1(a)(2). If the
defendant had only one prior dely conviction for a crime of wlence or controlled-substance
offense at the timbe committed the instanffense, his base offense level is 20.
8 2K2.1(a)(4)(A).

Application note 1 to 8§ 2K2.1 defines a “crimkviolence,” by réerence to 8 4B1.2, as:

any offense under federal state law, punishable mprisonment for a term
exceeding one year, that—



(1) has as an element the use, attempgeq or threatened use of physical
force against the pess of another, or

(2) is murder, voluntary manslaught&itinapping, aggravated assault, a
forcible sex offense, robbery, arsaxtortion, or the use or unlawful
possession of a firearm describe@6U.S.C. § 5845(a) or explosive
material as defined ih8 U.S.C. § 841(c).

U.S.S.G. 88 2K2.1 cmt. n.1, 4B1.2(a). Appliocatinote 1 to § 2K2.1 further defines “controlled
substance offense,” also by reference to § 4B1.2, as:

an offense under federal or state l@amishable by imprisonment for a term

exceeding one year, that prohibits the mantufre, import, export, distribution, or

dispensing of a controlled substancegaounterfeit substaayor the possession

of a controlled substance (or a countergeibstance) with intent to manufacture,

import, export, distribute, or dispense.

Id. 88 2K2.1 cmt. n.1, 4B1.2(b).

To determine whether a partiauloffense qualifies as e@ha crime of violence or a
controlled-substance offense under these defing, courts generally follow the Supreme
Court’'s ACCA precedent and apply a “categorical approaBee’United Statesv. Havis, 927
F.3d 382, 384-385 (6th Cir. 2019) (ayipb the categorical approath determine whether a
prior conviction qualifiedas a controlled-substea offense under § 4B1.2)nited Satesv.

Morris, 885 F.3d 405, 410 (6th Cir. 2018) (applyiSupreme Court ACCA precedent to
determine whether an offense qualifiechagime of violence under § 4B1.2). Under the
categorical approach, courts dot consider the actual condulat resulted in a particular
conviction but, instead, “look to tHeast of the acts criminalized by the elements of the statute.”
Havis, 927 F.3d at 384 (emphasis in anigl). “If the least culpable condufalls within the
Guidelines’ definition of ‘controftd substance offense,’ [or ‘crinaé violence,’] then the statute
categorically qualifies as a controllegbstance offense [or crime of violence]d. at 385.

Some statutes are divisibla-e;, they “set[] out one or morements of the offense in

the alternative”—while others are indivisibledagio not set out alternative variants of the



offense. Descamps v. United Sates, 570 U.S. 254, 257-58 (2013). thie relevant statute is
divisible and only some varianggialify as a crime of violence oontrolled substance offense,
the Court applies the “modifiechtegorical approach.Id. at 257. Under the modified
categorical approach, the Court may consulimaited class of documesi’ to determine which
alternative set of eleemts served as the basis for the convicti@h. The Court then looks at the
specific offense of conviction to determine whetihéalls within the guidelines’ definition of a
crime of violence or controlled substance offenSeeid. In determining with variant of the
offense the petitioner was conwadt of, courts may considéhe terms of the charging
document, the terms of a pleaegment or transcript of coljuy between judge and defendant
in which the factual basis for the plea was coméd by the defendant, or to some comparable
judicial record othis information.” Shepard v. United Sates, 544 U.S. 13, 26 (2005). In the
Sixth Circuit, the district cotimay also examine state-courtdgments, since they fall within
Shepard's category of “some companle judicial record.”United Sates v. Adkins, 729 F.3d

559, 568 (6th Cir. 2013) (citingnited States v. Armstead, 467 F.3d 943, 948 (6th Cir. 2006)).
The purpose of the inquiry is gnio reveal whether the plea svib a qualifying version of the
offense, not to reveal thacts underlying the pleaDescamps, 570 U.S. at 262—-63 (quoting
Shepard, 544 U.S. at 26).

In this case, the Court calculated Petiticmeffense level a4 based on his prior
convictions for Tennessee aggradassault and possession ofijuana for resie. (Doc. 168,
at 4, 8, in Case No. 1:11-cr-41.) Petitiondr&nnessee conviction fpossession of marijuana
for resale qualifies as a controlled-substarféense for the purposes of § 2K2.1. The guidelines
definition of a controlled-substaa offense encompasses offenses

that prohibit[] . . . the possession of@ntrolled substand@r a counterfeit
substance) with intent to manufacturaport, export, distbute, or dispense.

10



U.S.S.G. § 4B1.2(b). At the time Petitioner wasvicted of his possession-for-resale offense,
the governing Tennessee statute stated:

(a) It is an offense for a defendant to knowingly:

(4) Possess a controlled substance withninte manufacturegeliver or sell
such controlled substance.

Tenn. Code Ann. 8§ 39-17-417(a)(4) (2009)o convict a defendanhder this statute, the state
must prove “that the accused knowingly possddke controlled substance” and “that the
accused intended to sell deliver the substance Ratev. Ostein, 293 S.W.3d 519, 529 (Tenn.
2009).

Comparing the Tennessee statute with the ¢jnele definition, it is clear that they
proscribe the same conduc¢fis long as ‘the elements of the [state] offense are of the type that
would justify its inclusion within the definitioaf a controlled-substanadfense[,]’ the offense
is covered.” United States v. Garth, 965 F.3d 493, 496 (6th Cir. 2020) (quotidgited States v.
Woodruff, 735 F.3d 445, 449 (6th Cir. 2013)). “Any mere ‘lexical differences’ between
Tennessee law and fedelalv are immaterial.”ld. (QuotingUnited States v. Douglas, 563 F.
App’x 371, 377 (6th Cir. 2014)). On these basles,Sixth Circuit has held that convictions
under Tennessee’s possession-witkesihistatute categorically guglias controlled-substance
offenses under § 4B1.2(b) of the guidelin&seid. at 498;Douglas, 563 F. App’x at 377-78
(collecting cases). “There i meaningful distinatin between possessingroatics with intent
to ‘manufacture, deliver or B¢ and possessing them withtent to ‘manufacture, import,
export, distribute, or dispense.Douglas, 563 F. App’x at 378. Accordingly, Petitioner’s
possession-of-marijuana-for-resalonviction qualifies as a coalied-substance offense under

§ 2K2.1 of the federal sentencing guidelines.

11



Whether Petitioner’s 2002 Tennessee aggravated-assault conviction qualifies as a “crime
of violence” under the guidelines is a mor#idult question. Petitner's argument that his
Tennessee aggravated-assault conviction does niifiyqasaa crime of violence under the Sixth
Circuit's decision inUnited Statesv. McMurry, 653 F.3d 367 (6th Cir. 2011), is inapposite
becauséMcMurray has since been overruled Upited Satesv. Verwiebe, 874 F.3d 258 (6th
Cir. 2017). See Dillard v. United Sates, 768 F. App’x 480, 487 (6th Cir. 2019) (expressly
stating thaiverwiebe overruledVicMurray). Nevertheless, the issue warrants further
examination.

A conviction may qualify as a crime wiolence under 88 4B1.2)(1)—the “use-of-
force” clause—or (a)(2)—the “enumerated-offenses” clause. A conviction qualifies under the
use-of-force clause if thabnviction “has as an element the uattempted use, or threatened use
of physical force against the person of anoth&f.5.S.G. § 4B1.2(a)(1). A conviction qualifies
under the enumerated-offenses skif it is listed in 8§ 4B1.2)(2) and “fall[s] within the
generic definition of that crime, which is fouhgl surveying how the crimie described across
jurisdictions, as welés consulting the Model Penal CodéJhited Sates v. Rede-Mendez, 680
F.3d 552, 556 (6th Cir. 2012) (citiffgylor v. United Sates, 495 U.S. 575, 598 (1990)ited
Satesv. McFalls, 592 F.3d 707, 716-17 (6th Cir. 201&erruled on other grounds by
Verwiebe, 874 F.3d 258).

At the time Petitioner was convicted of aggted assault, the relevant statute stated:

(a) A person commits aggravated assault who:

(1) Intentionally or knowingl commits an assault as defined in 8§ 39-13-101
and:

(A) Causes serious bodily injury to another; or

(B) Uses or displays a deadly weapon; or

12



(2) Recklessly commits amssault as defined £139-13-101(a)(1), and:
(A)  Causes serious bodily imjuto another; or
(B) Uses or displays a deadly weapon.

(b) A person commits aggravated assault Wwieing the parent or custodian of a
child or the custodian of an adult, intenally or knowingly fails or refuses to
protect such child or adult from aggravated assault as defined in
subdivision (a)(1) or aggravated chdfluse as defined in § 39-15-402.

(c) A person commits aggravated assatib, after having been enjoined or
restrained by an order, diversionprobation agreement of a court of
competent jurisdiction from in any wapusing or attemptgto cause bodily
injury or in any way committing or attgpting to commit an assault against an
individual or individualsintentionally or knowingt attempts to cause or
causes bodily injury or commits or attetsipo commit an assault against such
individual or individuals.

Tenn. Code Ann. § 39-13-102 (2002). Htatute governing “assault” stated:
(a) A person commits assault who:
(1) Intentionally, knowingly orecklessly causes bodiigjury to another;

(2) Intentionally or knowingly causes ahet to reasonably fear imminent
bodily injury; or

(3) Intentionally or knowing} causes physical contact with another and a

reasonable person would regard tbatact as extremely offensive or
provocative.

Id. § 39-13-101.

The 2002 Tennessee aggravated-assault statlitasible betweenubdivisions (a), (b),
and (c), and only the variantstibed in subdivision (a) quakk as a violent felony under
U.S.S.G. 88 4B1.2(a)(1) or (a)(2). The variatescribed in subdivisions (b) and (c) do not
involve “the use, attemptedeisor threatened use of phyaliforce against the person of
another.” U.S.S.G. § 4B1.2(a)(Bge Dunlap v. United Sates, 784 F. App’x 379, 387 (6th Cir.
2019) (holding that “[t}he Tennessaggravated assault statute igisible” and that “[w]illfully

or knowingly failing or refusing t@rotect a child or adult fromn aggravated assault does not

13



involve the attempted or threatenesk of force as an elementDillard v. United Sates, 420 F.
Supp. 3d 718, 733-34 (E.D. Tenn. 2019) (agreeing teatahants described subdivisions (b)
and (c) do not describe offenses that qualify aslént felonies” for the purposes of the ACCA).
Additionally, although “aggravated assault’ais enumerated offeasinder § 4B1.2(a)(2),
Tennessee aggravated assault does not “automatically qualify as a crime of violence just because
it has the same name as onehaf enumerated offensesRede-Mendez, 680 F.3d at 556 (citing
Taylor, 495 U.S. at 588—-89). “Rather, the offensewbich the defendant was convicted must
fall within the generic defiition of that crime[.]” Id. (citing Taylor, 495 U.S. at 598yicFalls,
592 F.3d at 716-17). The Sixth Circuit hasagnized that the generic definition for
“aggravated assault,” as used in the guigss, can be found in the Model Penal Code
§ 211.1(2):

A person is guilty of aggravated assault if he:

(a) attempts to cause serious bodily injimyanother, ocauses such injury
purposely, knowingly or recklessly undgrcumstances manifesting extreme
indifference to the vakiof human life; or

(b) attempts to cause or purposely orwimgyly causes bodily injury to another
with a deadly weapon.

Id. at 557 (citations omitted). Thus, the aatis described in Ten@ode Ann. §8§ 39-13-102(b)
and (c) fall outside of thgeneric definition, and aggraeat assaults committed under
subdivisions (b) and (c) do not difaas “crimes of violence” undeeither the use-of-physical-
force prong or the enumerated-offengeong of U.S.S.G. § 4B1.2(a).

Because the statute is divisible and sean@ants do not fall with in § 4B1.2(a)’s
definition, the Court must apptie modified categorical apmoh. Here, the judgment for
Petitioner’s aggravated-assault conviction doespetify the particulasubsection under which

he was convicted but does sggcthat the conviction is foa class C felony. (Doc. 131-1 in

14



Case No. 1:11-cr-41.) However, pursuanhi® 2002 statute, amgravated assault under
subdivisions (a)(1), (b), or Ygualifies as a class C felonyenn. Code Ann. § 39-13-102(d)(1)
(2002). Therefore, the judgment sheds no laghtvhether Petitioner was convicted of a
gualifying variant of the offese or a non-qualifying one.

Because it is unclear from the documents in the record whether Petitioner was convicted
under any specific prong of the statute, the Cwilihold a limited evidetiary hearing on this

issue? 3

b. Failure to Object to SentengeLight of Statutory Maximum

Petitioner also argues that leisunsel was inefféiwe for failing to object to his sentence
on the ground that it exceeded thtatutory-maximum term. (. 1, at 4-5, in Case No. 1:19-
cv-376.) Pursuant to 18 U.S.€924(a)(2), any person caoted of violating 18 U.S.C.
§ 922(g) shall be “imprisoned not more than 10 years.” Upon his resentencing, Petitioner
received a sentence of 118 months’ incarceratidioyied by three years of supervised release.

(Doc. 175, at 2-3, in Case No. 1:11-cr-41.) tieter argues that thtbree-year term of

2 In advance of the hearing, the parties ar@eraged to review this Court’s discussion in
Dillard v. United Sates concerning the result when the availatepard documents do not
indicate the preciserime of conviction.See 420 F. Supp. 3d at 736-39.

3 The Government argues that Petitioner’'s aggted-burglary conviain also qualifies as a
crime of violence. (Doc. 13, & in Case No. 1:19-cv-376 (citirgyumbach v. United Sates,
929 F.3d 791, 794 (6th Cir. 2019)).) Bnumbach, the Sixth Circuit held that Tennessee
aggravated burglary is a “M&nt felony” for the sake ahe ACCA. 929 F.3d at 794.
Importantly, however, the court Brumbach—as well as the Supreme Courtinited Satesv.
Sitt, 139 S. Ct. 399 (2018) [hereinaftartt I1]—found that Tennesseggravated burglary
gualified as a violent felony undéhe ACCA’s enumerated-offees clause, which specifically
lists “burglary” as arenumerated offenseéBrumbach, 929 F.3d at 793ee also Sttt I, 139 S.
Ct. at 404. The enumerated-offesglause of the guidelinaglike that of the ACCA, doawt
include burglary.See U.S.S.G. § 4B1.2(a)(2). Moreovéne Tennessee aggravated-burglary
statute does not qualify as ange of violence under 8§ 4B1use-of-force euse either,
because the offense can be congaevithout the use of forcesee Tenn. Code Ann. 88 39-14-
402, 39-14-403. Accordingly, Petitioner’'s aggraeaburglary conviction cannot be used to
enhance his base offenkevel under § 2K2.1.
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supervised release punishes him in excesseof 20-month statutory mamum. (Doc. 1, at 4-5,
in Case No. 1:19-cv-376.) However, the {ear maximum applies only to the term of
imprisonment.See 18 U.S.C. 8 924(a)(2). This maximuarm of imprisonment is separate and
apart from the maximum terof supervised releaseéee United Satesv. Hughley, 192 F. App’x
447, 451 (6th Cir. 2006). Because violation oftL8.C. § 922(g) ia Class C felony, the
statutory maximum term of supésed release is three yea&ee 18 U.S.C. § 3583(b)(2);
Hughley, 192 F. App’x at 451-52. Therefore, becaus#iBeer’s incarcerative sentence did not
exceed ten years and because his term of supereksede did not exceed three years, no part of
his sentence runs afoul of te&tutory maximum. Petitionarresentencing counsel was not
ineffective for failing to raise this argumeas it would have had no impact on the outcome of
Petitioner’s resentencing.

c. Failure to Raise Prosecutorial Misconduct

Finally, Petitioner argues that his counsel was ineffective for failing to raise the issue of
prosecutorial misconduct. (Doc. 1, at 6—7, is€no. 1:19-cv-376.) The Court begins its
analysis by noting that “[m]osiaims of prosecutorial miscdact address the prosecutor’s
conduct at trial rather than at sentencingriited States v. Coker, 514 F.3d 562, 568 (6th Cir.
2008) (but noting that “[t]he f@ misconduct claims addressingnoluct at a sentencing hearing
usually deal with the prosecutor’'s comments atdéntencing phase of a death penalty case, not
the sentencing hearing in a run-of-the-mill fisimal proceeding]”). Not every prosecutorial
error amounts to prosecutorial misconduct, anguteed on such a claim, the petitioner must
show that he or she was prejeelil by the prosecutor’s actionsl. To determine whether
certain statements rise tcettevel of prosecutorial misconduthe Court first determines

whether the relevant statementsaaproper, and, if it was, th@ourt then determines “whether

16



the statement was so ‘flagraas to warrant reversalUnited Satesv. Henry, 545 F.3d 367,
376 (6th Cir. 2008) (citinggnited Statesv. Francis, 170 F.3d 546, 549 (6th Cir. 1999)). In
evaluating whether an impropeattment was so flagrant aswarrant reversal, the Court
considers:

(1) whether the prosecutor’'s remarksconduct tended to mislead the jury or
prejudice the defendant; (2) whether thmarks were isolated or extensive;
(3) whether the remarks were accidentall deliberately made; and (4) the
overall strength of the evidence against the accused.

Id. (quotingFrancis, 170 F.3d at 549-50).

Petitioner claims that the prosecutor imperly referenced unproven and dismissed
charges that were irrelevanthes conviction at his resentengihearing. (Doc. 1, at 6-7, in
Case No. 1:19-cv-76.) Speciilly, Petitioner argues that theosecutor improperly raised and
mischaracterized his interactiontlwva law enforcement officer that occurred prior to the conduct
giving rise to his federal fen-in-possession conviction, cogrning which there were pending
state-court chargesld(; see Doc. 168, at 5, 9, in Case Noll:cr-41.) The prosecutor made
the following relevant statemendsiring the resentencing hearing:

Turning to the 3553(a) factornwe first review the naturand circumstances of the
offense. The defendant was a felon in possession. When he was caught with the
gun, he wrestled the officers that wetimpting to take him into custody. He
refused to acknowledge them at firstndAthen actively refused to be taken into
custody. He fought the officers in a snadmper trailer. And it wasn’t until after

the fact that they discoxed the gun was hidden under a mattress in a corner of

the camper that the defendant had luhfype. And that was proven during the

course of trial.

A sentence here needs to promote resjpeche law. Twadays prior to the
defendant’s felon in possession, he wasHighted by a local law enforcement
officer, and he ran. Hedin't just run, but he endangerether cars on the road.
And the officer called off the purslecause the defendant’s behavior was
causing—was putting in danger otmeembers of the public.

17



But finally, as | pointed out in my sponse yesterday, the defendant, the day
before he committed this offense, adtalia police officem Madisonville.

Officer Bill Lewis was tryng to take the defendantincustody for the offense

that he had committed the day prior, 8wading arrest. The defendant fought
with the officer, eventubl knocked him to the ground with a car door, and ran
him over, causing him serious injuriesusing him broken bone and a permanent
disability that has rendered him on desk duty, light duty, ever since.

(Doc. 182, at 8-11, in Case No. 1:11-cr-41.)

Petitioner’s prosecutorial-misconduct argumiils, because any statements that could
be considered improper were not so flagrant as to warrant revBesdlenry, 545 F.3d at 376.
Pursuant to 18 U.S.C. § 3661,

No limitation shall be placed on tiormation concerning the background,

character, and conduct oparson convicted of an offense which a court of the

United States may receive and coesifbr the purpose of imposing an
appropriate sentence.

The Court may even consider conduct for whiclhag been acquitted oranges that have been
dismissed.See United Sates v. White, 551 F.3d 381, 385 (6th Cir. 2008) (“So long as the
defendant receives a sentence diedow the statutory ceiling sby [the crime of conviction],
the district court does not abridge the defendaigls to a jury trial bylooking to other facts,
including acquitted conduct, w&h selecting a sentence withimat statutory range.”).

Most of the statements concerning the cirstances of the arreate supported by the

trial record. $ee Doc. 116, at 6-13, 29, 39-40, in Case MN:11-cr-41 (testimony of responding

officers).) The only inconsistency in the prosecstsummary of the events is his statement that

Petitioner “wrestled” the officerwho took him into custody. According to the trial testimony,
Petitioner resisted the arreltt the responding law-enforcemexgients tasered, rather than
wrestled, him into submissionSgeid.) To the extent that this statement was improper, the
Court does not find that it was fagrant as to warrant revats Importantly, the remark was

isolated and did not prejuzd Petitioner. At the resamicing hearing, the undersigned
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specifically stated that he walihot consider the prosecutor’ssdaption of theevents leading
up to the arrest:
With regard to the nature and circuarstes of the offense, I'm going to—Mr.
Woods, | don’t doubt that what you saiooait the struggle is accurate. I'm going
to assume the best, though, for Mr. Locke, because | don’t think | have that [trial
transcript] in front of me. | have npersonally reviewed the record, the trial
transcript from a few years ago. So Igning to—with regardo the nature and
circumstances of the offense, I'm jugiing to proceed with the understanding

that this particular offese was unremarkable eithveay, either toward being
serious or less serious.

(Doc. 182, at 13, in Case No. 1:11-cr-41.)

Because the majority of statementstihe prosecutor were not improper and the
statements by the prosecutor were not so flagrabd warrant reversdPetitioner does not have
a meritorious prosecutafirmisconduct claim anBetitioner was not prejudiced by his counsel’s
failure to raise prascutorial msconduct.

[11.  CONCLUSION

Petitioner's motion requesting the sisbf his § 2255 motion (Doc. 197)GRANTED
to the extent that this m@randum opinion responds to his § 2255 motion. However,
Petitioner's motion for a new trial (Doc. 185)0&NIED, and his § 2255 motion (Doc. 196) is
DENIED IN PART with respect to his arguments that bounsel was ineffége for failing to
object to his criminal-historgalculation, failing taaise a double-jeopardy objection, failing to
object to his sentence light of the statutgr maximum, and failing to raise prosecutorial
misconduct.

It is furtherORDERED that an evidentiarjpearing is hereb$ET for November 6,

2020 at2:00 p.m. in Courtroom 3 at the U.S. Cobduse, 900 Georgia Avenue, Chattanooga
Tennessee. The hearing shall be limiteBetitioner’'s argumerihat his 2002 Tennessee

aggravated-assault conviction does not qualifg &gime of violene” for the purposes of
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U.S.S.G. § 2K2.1. The Court hereAfPPOINT S Hilary Hodgkins to represent Petitioner at the
hearing.

SO ORDERED.

/s/Travis R. McDonough

TRAVISR. MCDONOUGH
UNITED STATESDISTRICT JUDGE
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