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MEMORANDUM OPINION

On July 12, 2011, plaintiffs in this clas&tion antitrust case entered into a settlement
agreement with Dean Foods Company, (“Dean”),extlip Court approval, to settle the claims of
the class certified by the Court on September 7, 20[d&e Doc. 934], for approximately $140
million in exchange for a full release from the class. On July 14, 2011, the Court preliminarily
approved the settlement, authorized dissemination of a notice regarding the settlement, and scheduled
a fairness hearing, [see Doc. 1641]. On July 28, 2011, the Court granted defendants’ motion and
decertified the DFA subclass, finding a “conflictriterest among class members requiring the Court

to decertify” the DFA member subclésgDoc. 1681 at 6].

! The Court had certified the antitrust claims of a class of all dairy farmers who produced Grade A
milk within Federal Milk Market Orders 5 and 7 anwto sold milk to co-consmtors between January 1,
2001, to the present and divided the class into twdaskes: (1) independent dairy farmers and cooperative
members, and (2) DFA members. Such a subdivisahbeen requested by plaintiffs because they also
assert a breach of contract claim on behalf of DFA members against DFA. The Court refused to certify a
class with respect to the breach of contract claimnbuertheless divided the class into the two subclasses
due to its concern of a possible conftiétinterest between the two groups.

2 Before notice was given, the Court was agkequteliminarily approve plaintiffs’ settlement with

two other defendants, Southern Marketing Agehay, (SMA) and James Baird (Baird), [see Doc. 1676].
That approval was given on July 28, 2011, [see D680]. Although SMA and Baird have not moved to
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Dean now moves the Court “To Vacate Preliminary Approval, Stay Dissemination Of
Settlement Notice And Other Deadlines Associdtéth The Settlement, and Clarify The Role Of
Class Counsel,” [Doc. 1714]. Plaintiffs hawsponded in opposition, fiz. 1721], and the Court
heard oral argument on August 12, 2011. The trial which was scheduled for August 16, 2011, has
been continued until September 13, 2011, to give the Court necessary the time to properly consider
and decide the motion. For the reasons whichvigltbe Court has reluctantly granted the motion,
[see Order, Doc. 1728, entered August 19, 2011].
On its face, at this early stage, the settlement agreement appears to be fair and reasonable.
Nothing about the settlement, which is strictly an@atary settlement, at least given the current state
of the record, suggests that southeast DFA dairgers included within the definition of the DFA
member subclass would be harmed or worséythe settlement; indeed, the alternative for them
is to receive nothing, at least through this litigatlmut,still be potentially subject to injunctive relief
which may impair their interests if the independent dairy farmer subclass ultimately prevails at trial.
The settlement agreement was arrived at thréaighs length” negotiations after the parties’
claims and defenses had been subject to an intense three—year long adversarial process. There
certainly is no evidence of any collusive negodiasi or that the negotiations process was anything
other than a fair one. The settlement agre¢mas negotiated by ablexperienced counsel who
were authorized at the time to settle the matter on behalf of the full clasthewtssistance of a very
capable, experienced mediator. All parties wellg iware of the pending motions. The case itself

cries out to be settled— all parties face enormous risk if the case is tried. Dean represents that it stands

vacate their settlement, they orally indicated at argument on August 12, 2011, that they will do so if
Dean’s current motion is granted. In atelephmorderence on August 26, 2011, counsel for SMA and Baird
informed the Court that they do not inteledmove to vacate the settlement agreement.
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ready to fully perform, and has already partigigrformed, its agreement. And yet Dean believes
itself to now be at risk of not being able abtain the very thing it bargained for, i.e., valid,
enforceable releases from the class previously cettifias therein that this Court’s decertification
order becomes a problem.

Two Supreme Court decisions infotine Court’s decision on this motioAmchem Products,
Inc. v. Windsar521 U.S. 591 (1997) ai@ttiz v. Fibreboard Corp 527 U.S. 815 (1999). Both grew
out of the effort to find a global solution torcent and future asbestos-related claimsArrchem
the Supreme Court affirmed the Third Circuitécgsion to vacate a class certification for the purpose
of a settlement of claims with hundreds bbusands, possibly millions, of persons exposed to
asbestos products manufactured by 20 different compafireshem521 U.S. at 597. Objectors
to the settlement opposed the aggregation into a single class of those who had already suffered
asbestos related injuries and those expbae@ho had not yet shown signs of injutg. at 607-08.
The Court found the two subgroups to have diffenetatrests in the distribution of the settlement
proceeds such that the interesthalflers of the current claims atiebse of holders of future claims
were in conflict and this was fatal to class certificatitth.at 627.

The Supreme Court clearly set ¢l rule to be applied by district courts when considering
the certification of a settlement only cla3s:

Confronted with a request for settlement—only class
certification, a district court need niagjuire whether the case, if tried,

would present intractable management problems, see Fed. Rule Civ.
Proc. 23(d)(3)(D), for the proposaltisat there be no trial. But other

® The plaintiffs have not moved for certifiaatiof a settlement only class here. Given that Dean’s
settlement agreement contemplated a settlement wlidlssthat no longer exists because of the Court’s order
decertifying the DFA member subclass, that is, howeseg, practical matter, the issue that now confronts
the Court, i.e., can the Court approve Dean’s settlewiémthe class previously certified while another class
is certified for litigation purposes?



specifications of the Rule-those designed to protect absentees by
blocking unwarranted or overbroad class definitions—demand
undiluted, even heightened, attention in the settlement context. Such
attention is of vital importance, for a court asked to certify a
settlement class will lack the opportunity, present when a case is
litigated, to adjust the class, informed by the proceedings as they
unfold. See Rule 23(c), (d).
Amchem521 U.S. at 620.

Two years afteAmchemthe Supreme Court was again confronted with a proposed settlement
class for purposes of a global setient of asbestos claims@rtiz. As withAmchemthe proposed
settlement class contained holders of both presehfiaure claims and holders of “more valuable”
and less valuable clainf®rtiz, 527 U.S. at 856-57. Likewise, no subclasses with separate counsel
had been formed. The Supreme Court oncainagenied certification of the class without
“reclassification with separate counsel.” Id. at 857. (emphasis added).

AlthoughAmchenmandOrtiz dealt with classes formed for the purpose of settlement only and
not for litigation, their application to this case is obvious. Before the Court can approve Dean’s
settlement with the class, the Court must makeiadiluted” determination that the class including
both DFA member dairy farmers and independeimydarmers meets the requirements of Rule 23
and the Court may not “substitute for Rule 23'sifteaition criteria a standard never adopted- that

if a settlement is “fair” then certification is properAmchem521 U.S. at 622rtiz, 527 U.S. at

858-59 (the possible fairness of the settlement caulipise the Rule 23 certification requirements).

4 AlthoughAmchenrtequires “undiluted, even heightenetteation to the requirements of Rule 23
in the settlement context, it appears that the requitefoeheightened scrutiny would apply only where the
guestion had not been subjected to the adversarial process, something which in fact has happened here.

®> Claims based on asbestos exposure that odowhen Fibreboard was insured had a higher value
than those for exposure after the insurance Wpded because the former group could recover from the
insurer. Ortiz, 527 U.S. at 823 n.2.



In other words, the adequacy of representation requirement of Rule 23 cannot be met just because
the settlement meets the aggregate interests of the class.

Here, class counsel and representatives have akdarto represent the interests of all dairy
farmers, whether DFA members or not, and “each served generally as a representative for the whole,
not for a separate constituencyAfimchem521 U.S. at 627. This Court has now found “a conflict
of interest [between DFA dairy farmers amdiépendent dairy farmers] requiring the Court to
decertify” the DFA member subclass.

Plaintiffs rely largely on the case Bamirez v. DeCosteR03 F.R.D. 30 (D.Me. 2001) to
support their argument that the Court’s partetettification of the class does not mean that the
Court cannot approve the class for settlement purpddasirezs easily distinguishable from the
present case, however.

Ramirezwas a putative class action by agricultuwvarkers against the operators of an egg
plant, alleging racial and ethnic discrimination. Abhtwo years after thdihg of the lawsuit, with
pending motions for class certification and sumnuagdgment, the parties, including the government
of Mexico, which had previously been dismissed as a party plaintiff, entered into a mediated
settlement. Because the parties were never theleafter to work out details related to the
settlement, no written settlement agreement was #ed with the court and the court was not
notified of the settlementSee Ramirez v. DeCostdd?2 F. Supp. 2d 10408, 111 fn.9 (D. Me.,

June 1, 2001). As a result, the district ¢alecided the pending motions, denying the motion for

class certification in its entirety on grounds that tissues to be triechvolving the class would be

¢ During a telephone conference on August 30, 2@iiinsel for Dean suggested that the Court had
made a factual finding of an intraclass conflict witthia previously certified DFA subclass. Regardless of
the language used in prior orders, such an ingéaipon of the Court’s prior orders is incorrect.
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unmanageable.See Ramirez v. DeCosté®94 F.R.D. 348, 353 (D. Me., March 31, 2000).

Plaintiffs then brought a motion to enforce thettlement, the material terms of which had
been memorialized in writing by the mediatorttad conclusion of mediation. The district court
granted the motion, finding that the parties had entered into a contractually enforceable contract,
subject to “court approval under thictures of Rule 23.” 142 Supp. 2d at 116. Plaintiffs then
moved the court, in accordance with the settleragreaement, to certify a class for settlement, make
a preliminary determination of fairness under Ri8ée), and to approve notice to the class of the
settlement and the final fairness hearing. Pld@énsipecifically argued that, even though the court
had refused to certify the class for trial, certification of a settlement class was still appropriate. 203
F.R.D. at 32. The districtourt analyzed the issue under the standards announdettiremand
granted the motion, certifying, for settlement purposes, the same class it had previously refused to
certify. Id. The district court made some importantiings. First, the court observed that “[tjwo
of Amchem’smportant concerns” were not present wehkpect to certifying the class for settlement
purposes, i.e., the bargain reached had the berfi¢fie adversarial process and it arose under the
threat of litigation. 203 F.R.D. at 33 fn.2. Secahd, prior order denying certification of the class
had been based “primarily on the trial management difficulties of the proposed class addtiah.”
fn.3. Finally, the court found “no divergence betwdaninterests of a poan of the class and the
named plaintiffs,” i.e., no direct conflict of interedt. at 34.

As in Ramirez this settlement had the benefit ofigorous adversarial process and it arose
in the context of hotly contested litigation and a looming trial. Thus, it appears that some of the
“structural” protections absent Amchenare also present here. That is where the comparison with

Ramirezends, however. Here, the Court’'s deciediion order had nothing to do with any



management difficulties. Indeed, the Court lmastl specifically that a class action is superior to
other available methods for adjudicating the covdrsy. Finally, this Cotihas now found a conflict
of interest between DFA memlseof the class and non-DFA members of the class which can only
be cured by subclasses represented by seganatsel. This finding goes to the hearAaichem’s
demand of “structural assurance of fair and adequate representation for the diverse groups and
individuals affected” before a class can satisfy Rule 24(af#)chem521 U.S. at 627.

This Court would like nothing better than tangeDean’s motion, espediain view of the
fact that Dean entered into the settlemenéeagrent with full knowledge dhe possibility of the
conflict now identified and thpending decertification motion. The pending motion is specifically
referenced in the settlement agreement (“Upamn filing of the motion requesting entry of a
Preliminary Approval Order, the Settling Defendant (Dean) will not participate in further briefing
or argument of the pending motions to decertify the Classdid all farmers in the previously
certified class will be entitled to a monetary payménthe Court, despite its sympathies with
plaintiffs here, is nevertheless required to follow the law, although it has searched mightily for a
reason to deny the motion.

This brings the Court to one other issue raisgglaintiffs. Theyargue, with considerable

common sense logic, that Dean should be bound by a settlement it entered into with eyes wide open

” Dean has not breached this agreement.

8 The effect of the grant of the motion is to deny DFA member farmers participation in what
otherwise appears to be a fair and reasonable, npaybastially a windfall, payment to them. To the extent
they have a valid claim against Dean, however, taeystill pursue it represented by separate counsel, either
in this or some other court.



to the possibility that the Court might grant the motion to decettifylaintiffs cite two cases in
support of their argument thatchange in circumstances subsequent to the entry of a settlement
agreement, even in a class action case, shoulpreeent approval of the settlement, just because
the circumstances are now not tolikig of one of the parties. They cite the Third Circuit decision
in Ehrheart v. Verizon Wireles609 F.3d 590 (3d Cir. 2010) ancettNinth Circuit decision iin re
Syncor ERISA Litigatigrb16 F.3d 1095 (2008). Unfortunately fdaintiffs, both cases are easily
distinguishable. Ichrheart the parties reached a class action settlement related to buyers’ claims
under the Fair and Accurate Credit Transactioty Ata time when there was legislation pending
before Congress which would eliminate plaintiffs’ cause of action. After completing mediation and
entering into a settlement agreement, Congress passed the pending legislation and it was signed into
law. Verizon then moved for vacation of thel@r granting preliminary approval of the settlement.
Ehrheart 609 F.3d at 592.

The district court granted the motion and th@d Rircuit reversed. The Third Circuit noted
that, in entering into the settlement agreement, “Verizon bet on the certainty of settlement instead of
gambling on the uncertainties of future legislativiecec Verizon lost, and the District Court erred
by letting it replay its hand.1d. at 594. The court then held that, “[w]here as here, the parties have
executed an agreement, a party cannot avoiddependent contractual obligation simply because
a change in the law confers upoa benefit that could have altered the settlement calculdsét
596.

In Syncor the parties entered into a class action settlement with motions for summary

° Dean’s counsel acknowledged that Dean had siop@rguing only that he did not think the Court
was going to grant the motion. Those are indeeHititkof assessments litigants always have to make when
negotiating a settlement.



judgment then pending. Even though the parties geavihotice to the court of their settlement, the
district court nevertheless entered an ordertgrgmhe motions for summary judgment and entering
final jJudgment against the clasSyncor 516 F.3d at 1099. The Nin@ircuit, noting the “strong
judicial policy that favors settlements, particlfawhere complex class litigation is concerndd,”

at 1101, reversed the district court holding that, “[a]t the time of the settlement, Defendants knew
they had dispositive motions pending and chose thaingr of settlement rather than the gamble of

a ruling on their motions.’ld. at 1100.

As noted above, both these cases are easily distinguishable. While, at first glance, it would
appear that the circumstances are similar in teanzntered into this setttent agreement with full
knowledge of the pending motion to decertify, the défee is that the changed circumstances here
relate to whether the Rule 23 requirements are met, rather than a change in circumstances which
make Dean’s bargain no longer to its liking.fdaot, Dean expresses a preference to go forward with
its settlement agreement if it can get what it barggifor, e.g., releases from the class certified in
September, 2010. Because this Court has now found that the requirements of Rule 23 for class
certification of the entire class aret met, Dean cannot, as things stand, get the benefit of its bargain.
Although Dean and the plaintiffs have entered avalid, binding settlement, the settlement cannot,
as things stand now, be finally approved by the Qmerause of the conflict ofterest which exists.

Thus, neitheEhrheartnor Syncorhelp the plaintiffs here.

For the reasons set forth herein, the Coustdachoice but to graDean’s motion. This
does not mean, however, that the joint motion to preliminarily approve the settlement agreement must
be denied or that the settlement cannot under any circumstances be finally approved. Since this

matter has been subject to the adversarial psoaed potential class members have been afforded



significant structural protections, except for repraation by separate counsel, it seems to the Court
that the appropriate course is for the Court ke thie joint motion for preliminary approval of the
settlement under advisement pending appointmesgdrate counsel and class representatives for
the DFA subclass. After an appropriate oppatyufor counsel to review the matter, it may be
possible for the Court to certify the DFA subclass for settlement purposes, grant the motion to
preliminary approve the settlement agreememne giotice of the settleme and proceed with a
fairness hearing where objections, if any, candsrdhand resolved. Before proceeding with that
resolution, however, the Court will give the parties an opportunity to be heard. To the extent any
party wishes to do so, it may comment on tloei€s proposed action by written pleading filed not
later than the close of business on Thursdagtedeber 1, 2011. The Court will thereafter schedule
a further telephonic conference withunsel. Counsel should be prepared at that time to address the
status of the September 13 trial date.

So ordered.

ENTER:

s/J. RONNIE GREER
UNITED STATES DISTRICT JUDGE
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