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IN THE UNITED STATES DISTRICT COURT FOR
THE EASTERN DISTRICT OF TENNESSEE
GREENEVILLE DIVISION

KRISTI L. SHELTON, )
)
Plaintiff, )
)
)
V. ) No. 2:10-CV-89
)
TECHPACK AMERICA INC. and )
TINA HODGES, individually, )
)
Defendants. )

MEMORANDUM OPINION

This civil action is before the court for consideya of the “Motion for
Summary Judgment” filed by defendants [doc. 16lairfff, Kristi Shelton, has filed a
response [doc. 21] that addresses defendant TdcApaerica Inc.’s (“Techpack”) motion
only. In a footnote, Shelton indicates that a ¢getf dismissal with prejudice will be
submitted regarding the claims asserted againehdaht Tina Hodges individually, and in
fact a stipulation of dismissal was entered Apri2@11 [doc. 26]. Therefore, this opinion
only addresses Techpack’'s motion. Techpack hassalsmitted a reply brief [doc. 27].
Oral argument is unnecessary, and the motion ésfdpthe court’'s determination.

Shelton has brought suit under the Fair Labor StatsdAct (“FLSA”), 29
U.S.C. 8§ 20%t seq, for unpaid overtime and for retaliation undex #LSA. She has also
asserted a claim for a hostile work environmenteuride Tennessee Human Rights Act

(“THRA”), Tenn. Code Ann. § 4-21-104t seq, and for retaliation for bringing that claim.
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Shelton additionally has asserted a common laviatday discharge claim and a retaliation
claim under the Tennessee Public Protection AAPPA”), Tenn. Code Ann. § 50-1-304.

For the reasons that follow, the motion will bergeal in part and denied in part.

l.
Background

Techpack manufactures packaging and supplies fodyats, including
cosmetics. At one time, Techpack employed betweem @and six customer service
representatives (“CSRs”). These employees wepmresible for dealing with customers,
placing orders, and doing follow through in the mf@cturing process, including delivery
and payment. In December 2009, the CSR departvaneliminated from the Morristown
facility.

Shelton began working at Techpack’s Morristown, lessee facility in July
2002 as a part-time employee. In February 2008lt&nhwas employed full time as a CSR.
The change of status form under remarks stategri@dhfrom P.T. Status to full time change
from non-exempt to Exempt Status.” In August 2@ was given a raise, and the change
of status form reflects that she was a salariedesxxethpt employee. Shelton’s position in
this case is that in a meeting in 2007 the CSRe wdormed that they were from that time
forward to be salaried, non-exempt employees. fa&ckis position is that Shelton was

always treated as a non-exempt employee and ciggsiticident in June 2004 when Shelton



was informed she could not work extra hours to maidor a sick day. Shelton was
informed that if she missed a partial day for atdibs appointment she could make the time
up. Techpack contends that if Shelton had beempkat that time, 2004, she would not
have needed to make up missed time for a doctppgeiatment.

Shelton seeks unpaid overtime for 2007 through 2@0hough she was paid
overtime during these periods, she says her sigmerviammy Casteel, at times did not or
refused to turn in the overtime. Casteel was nesipte for turning in the overtime hours so
the CSRs would be paid. Shelton testified tharafte meeting in 2007 when she says the
CSRs were informed they were no longer exempt,geasnld her that overtime had to be
pre-approved. Shelton further testified that theire of the CSR job was such that a CSR
would not know in advance when overtime would bpunesd.

The record reflects that tardiness was a regulagturring issue with the
CSRs. At some point the CSRs were required tausy fob which was scanned to enter
the building. Tina Hodges is the Human Resourack Bnvironmental Safety and Health
Manager (“HR Manager”) at Techpack’s Morristownnihessee facility. She would obtain
copies of the dates and time when the CSRs entieedaliilding. If a CSR scanned in late,
she could check with the CSR supervisor Casteattertain whether the tardy entry was
excused. Eventually, mid 2009 according to Sheltartime clock was installed, and the
CSRs were required to clock in and out. Hodgesessmts that the time clock was used not

just to see if the CSRs were tardy but also for mamsation purposes. The record also



reflects that Shelton was individually counseleghreling her multiple instances of tardiness.

In early September 2009, events concerning instassages between Casteel
and a male engineer in the company began to urifad ultimately led to Shelton’s
termination. Casteel and the manager had beendpawmiaffair and communicated sexually
explicit messages to each other using the instassage system on Techpack’'s computer
system. When a CSR brought copies of the messadfes attention of Hodges and Blanca
Marquez, Casteel’s supervisor who was located ahfack’s facilities in Mexico, an
investigation was initiated.

Casteel and the engineer were interviewed, bothtadgithat the instant
messages were between them. They were informédhtiawere employment would be
terminated, and both accepted offers to resigreindf termination. Hodges and Marquez
then interviewed the CSRs on September 17, 20009.

Based on Hodges'’s notes from the interviews, Shéttiol them that she found
the instant messages on the common drive of thpetansystem. She said she printed them
from her computer each day and then deleted thdarquez told Shelton in the interview
that they had learned from Information Technologattthe instant messages were not
“found” but that the activity was planned and detdte. The instant message information
was configured to be saved on the common driveitdradl also been determined that all of

the activity took place on Shelton’s desktop corapu¥Vhen asked if she had TC [Casteel’s]



passwords and user Id and permission to use themesponded, “No. | should not be

penalized.” Marquez made clear at that point tfha investigation was not complete so

punishment was not in order at that time. Howesfee, also made it clear that they saw the
situation as a breach of security and she wouldesddthose who were responsible for
accessing a manager’'s computer.

The notes from the interviews with the other C3Ridate that the source of
the information for the instant messages was Shislimomputer. One CSR reported that
Shelton “checked the file every day and printeahih Then she deleted them. It was on the
common drive.” The same CSR stated in the intentleat she was first notified when
Shelton called her over to her desk to look atrifh@mation.

After completing the investigation, Marquez and geslconcluded that there
was circumstantial evidence pointing to Sheltorir@sperson who configured Casteel’'s
instant message account to be accessible on themaordrive, which allowed Casteel’s
instant messages to be viewed, printed, and detet&helton’s computer. On October 13,
2009, Techpack terminated Shelton’s employmenthéexit interview, Shelton denied her
statements in the investigative interview regardiegewing, printing and deleting the
instant messages. However, in her deposition shdily admitted that she configured
Casteel’s instant messages so they would appefwleacsommon drive. She also admitted

that she would print copies and then delete thewh tlaat she did this for multiple days.



.
Standard of Review

Defendants’ motion is brought pursuant to Fedeudé Rf Civil Procedure 56,
which governs summary judgmentRule 56(a) sets forth the standard for governing
summary judgment and provides in pertinent patie‘€ourt shall grant summary judgment
if the movant shows that there is no genuine despstto any material fact and the movant
Is entitled to judgment as a matter of law.” Thegedure set out in Rule 56(c) requires that
“[a] party asserting that a fact cannot be or rsugeely disputed must support the assertion.”
This can be done by citation to materials in theord, which include depositions,
documents, affidavits, stipulations, and electratlycstored information. Fed. R. Civ. P.
56(c)(1)(A). Rule 56(c)(1)(B) allows a party tohswn[] that the materials cited do not

establish the absence or presence of a genuinatejspr that an adverse party cannot

! Federal Rule of Civil Procedure 56 was amendedctffe December 1, 2010. The
Advisory Committee Notes to the 2010 amendmentsaithat the standard for granting summary
judgment “remains unchanged,” and “[tlhe amendmetitsiot affect continuing development of
the decisional law construing and applying [thahdiard].” Fed. R. Civ. P. 56 advisory committee’s
note. The summary judgment motion in this casefiembafter the revised version became effective
and therefore is governed by that versi@i. Wheeler v. NewelNo. 09-4549, 2011 WL 204457,
at *3 n.3 (6th Cir. Jan. 24, 2011) (“The motion setrmmary judgment in this case was filed prior
to December 1, 2010, and is governed by the veddtule 56 that was in effect at the time the
motion was filed.”). The parties herein have nt#dato the revised rule.
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produce admissible evidence to support the fact.”

After the moving party has carried its initial dan of showing that there are
no genuine issues of material fact in dispute biln@len shifts to the non-moving party to
present specific facts demonstrating that theaegenuine issue for triaMatsushita Elec.
Indus. Co., v. Zenith Radio Cor@.75 U.S. 574, 586-87 (1986). “The ‘mere possibibf
a factual dispute is not enoughMitchell v. Toledo Hosp964 F.2d 577, 582 {&Cir. 1992)
(citing Gregg v. Allen-Bradley Cp801 F.2d 859, 863 (6Cir. 1986)).

In order to defeat the motion for summary judgmém, non-moving party
must present probative evidence that supporteigpéint. Anderson v. Liberty Lobby, Inc.
477 U.S. 242, 249-50 (1986). The non-moving paréyidence is to be believed, and all
justifiable inferences are to be drawn in thatyaifavor. Id. at 255. The court determines
whether the evidence requires submission to agukyhether one party must prevail as a

matter of law because the issue is so one-sithkdcht 251-52.

[l
Analysis

Shelton’s Motion to Strike

Before addressing the merits of Shelton’s clailms court must first consider
her motion to strike [doc. 22]. Shelton has motestrike the affidavit of the HR Manager

Hodges and the exhibits with the affidavit that IBirecontends are inadmissible.



In response to the motion, Techpack argues thaiteomto strike is not the
correct procedure for challenging an affidavit aribits submitted in support of a motion
for summary judgmertt. Techpack also defends the affidavit as beingdaseHodges’s
personal knowledge and the exhibits as being adtesss business records.

Shelton does not identify the specific rule undéick she has brought her
motion; nevertheless, motions to strike are gowkime Federal Rule of Civil Procedure
12(f). See Lombard v. MCI Telecomms. Cof3 F. Supp. 2d 621, 625 (N.D. Ohio 1998).
Rule 12(f) provides that a court “may strike frarpleadingan insufficient defense or any
redundant, immaterial, impertinent, or scandaloatien.” Fed. R. Civ. P. 12(f) (emphasis
added). Rule 7(a) defines a “pleading” as:

(1) acomplaint;

(2) an answer to a complaint;

(3) ananswer to a counterclaim designated as
a counterclaim;

(4) an answer to a crossclaim;

(5) athird-party complaint;

(6) an answer to a third-party complaint; and

(7) if the court orders one, a reply to an
answer.

Fed. R. Civ. P. 7(a).

“An affidavit is not a pleading that is subjectaonotion to strike under Rule

12(f).” Scott v. The Dress Barn, IndNo. 04-1298-T/AN, 2006 WL 870684, at *1 (W.D.

2 The response was filed by both Techpack and Hodgew/ever, as noted above, Hodges
has already been dismissed from this case, andaih’s opinion addresses only Techpack’s
motion.



Tenn. Mar. 31, 2006) (citations omitted). “Exhgo#ttached to dispositive motions are not
‘pleadings’ within the meaning of Fed. R. Civ. Ra)/and are therefore not subject to a
motion to strike under Rule 12(f)Fox v. Mich. State Police Dep173 F. App’x 372, 375
(6™ Cir. 2006);see also Rouse v. Caryddo. 06-CV-10961-DT, 2007 WL 209920, at *2
(E.D. Mich. Jan. 24, 2007) (“neither . . . motiomsr responses to motions constitute
‘pleadings’ subject to Rule 12(f)”) (citations oteitl). “While some courts have utilized rule
12(f) to strike affidavits offered in support ofrsmary judgment, there is no basis in the
Federal Rules of Civil Procedure for doing so. eRLR(f) is limited to pleadings and is
inapplicable to other filings.Turner v. City of AkronNo. 5:06CV3023, 2008 WL 45376,
at *4 (N.D. Ohio Jan. 2, 2008) (internal quotatiaarks and citations omitted). The court
will not strike the affidavit or any of its attaahexhibits.

The newly amended version of Fed. R. Civ. 56(c3(a)es: Objection That
a Fact Is Not Supported By Admissible Evidensg@arty may object that the material cited
to support or dispute a fact cannot be presented form that would be admissible in
evidence.” In addition, Rule 56(c)(4) stateAffidavits or DeclarationsAn affidavit or
declaration used to support or oppose a motion baustade on personal knowledge, set out
facts that would be admissible in evidence, andwskimat the affiant or declarant is
competent to testify on the matters stated.” Tdvspry committee notes to subdivision
(c)(4) state in part, “The requirement that a swarrnertified copy of a paper referred to in

an affidavit or declaration be attached to thedaffit or declaration is omitted as unnecessary



given the requirement in subdivision (c)(1)(A) theatstatement or dispute of fact be
supported by materials in the record.” Fed. R..®v56 advisory committee’s note.
Shelton’s motion cites to former Rule 56(e) regagdaffidavits and documents attached to
them.

The court will not strike the affidavit or exhibigsd therefore will deny the
motion to strike. However, the court will determiwhether portions of the affidavit or
challenged exhibits should not be considered bedhey fail to meet appropriate standards.

Shelton alleges that paragraphs 4 through 12 ofatfidavit should be
excluded because they are not based on personalddge. The court has reviewed the
paragraphs in question, and with the exceptionashgraphs 5 and 9, they all refer to
company documents that are part of the recordthA$diR Manager, Hodges would have
access to those documents, could review them,esatile their relevant content. However,
the court will disregard any statements by Hodgasrefer to events occurring prior to her
employment and that are not based upon companyvtaas. Such statements would not
be based on Hodges’s personal knowledge.

Additionally, Shelton argues that exhibits A thrboug to the affidavit should
be excluded because they involve a time prior tddés’s employment. However, as noted
above, Hodges is the HR Manager and can verify emypecords and is competent to
testify about matters contained in company recolidany event, the business records speak

for themselves.
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FLSA Claim for Overtime

Shelton has asserted a claim for unpaid overtimgyaunt to the FLSA. Under
the requirements of the FLSA, employers must “gegirtemployees time-and-a-half for
work performed in excess of forty hours per weekcs v. Detroit Edison Cp444 F.3d 763,
764 (6th Cir. 2006). The employee has the burdeaving “by a preponderance of the
evidence that he or she ‘performed work for whiah [lor she] was not properly
compensated.’Myers v. Copper Cellar Corp192 F.3d 546, 551 (6th Cir. 1999) (quoting
Anderson v. Mt. Clemens Pottery €828 U.S. 680, 686-87 (1946)). If liability is
established, the employee can prove damages “thrdiggovery and analysis of the
employer’s code-mandated recofdsl. (citing Mt. Clemens Pottery328 U.S. at 687).
“However, if the employer kept inaccurate or inaaksg records, the plaintiff's burden of
proof is relaxed, and, upon satisfaction of thiexed burden, the onus shifts to the employer
to negate the employee’s inferential damage estirnéd. (citing Mt. Clemens Potterg28
U.S. at 687-88). This lesser standard of propfiap only to establishing damages, not to
proving a violation of the FLSAO’'Brien v. Ed Donnelly Enters., Inc575 F.3d 567, 602
(6th Cir. 2009) (“HowevenMt. Clemens Pottergnd its progeny do not lessen the standard
of proof for showing that a FLSA violation occurrdtither Mt. Clemens Pottergives a
FLSA plaintiff an easier way to show what his or lamages are.”).

Initially, the court will address the parties’ argents concerning Shelton’s

exempt or non-exempt status. The FLSA exempts iiomaximum hours requirement “any
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employee employed in a bona fide executive, adinatige, or professional capacity.”29
U.S.C. § 213(a)(1). The record reflects that thesn issue concerning whether and when
Shelton was considered exempt. However, the issmet material nor relevant to the
overtime being claimed. Shelton is not seekingtowe for any period prior to 2007 , the
period when she agrees she was treated as an egpplatyee. Thus, it does not matter
whether she was exempt in 2004 as argued by Tekh@de court will, therefore, look at

the issue of Shelton’s claim that she was not paettime during 2007 and after.

Shelton contends that she submitted overtime ho@asteel who did not turn
in the hours or refused to do so. Shelton pomtké substantial increase in the payment of
overtime hours after the time clock was installechpared to the period when overtime was
submitted to Casteel for submission and paymerdrt & Shelton’s argument is that
overtime had to be pre-approved by Casteel, asdvas not practical for the CSR’s type of
work. However, there is nothinger seinappropriate about requiring pre-approval of
overtime. Cf. White v. Baptist Mem’l Health Care Corplo. 08-2478, 2011 WL 1100242
(W.D. Tenn. Mar. 23, 2011).

Nevertheless, there is a question of fact concgminether Casteel refused
or simply did not turn in overtime submitted by §be. The question is a close and narrow
one, and Shelton is cautioned that she must denad@$ly a preponderance of the evidence

that she performed work for which she was not carepted.Myers 192 F.3d at 551. The
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relaxed standard of proof articulated Mt. Clemens Potterapplies only to showing
damages, not to establishing liabilit2’Brien, 575 F.3d at 602. Therefore, on the narrow
guestion of whether Shelton worked overtime whiast€el did not submit or refused to

submit for payment, Techpack’s motion for summadgment will be denied.

FLSA Retaliation Claim

Shelton also alleges that she was retaliated agyeles she asserted her rights
under the FLSA. The Act does contain an anti-i@iah provision that makes it unlawful
“to discharge or in any other manner discriminagaimast any employee because such
employee has filed any complaint or instituted aused to be instituted any proceeding
under or related to this chapter[.]” 29 U.S.C18@)(3). TheMcDonnell Douglasurden-
shifting analysis applies to FLSA retaliation claimAdair v. Charter County of Wayé52
F.3d 482, 489 (6th Cir. 2006). “To establish anarifacie case of retaliation, an employee
must prove that (1) he or she engaged in a pratectivity under the FLSA,; (2) his or her
exercise of this right was known by the employ8); thereafter, the employer took an
employment action adverse to her; and (4) there avaausal connection between the
protected activity and the adverse employment actitd.

If the plaintiff successfully makes this prima fashowing, a presumption is
created that the employer unlawfully discriminasgginst the employedd. The burden

shifts to the employer to demonstrate a legitimad@-discriminatory reason for the adverse
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employment actionid. If this burden is met, the plaintiff “must proleg a preponderance
of the evidence that the defendant’s profferedamssvere not its true reasons but merely
a pretext for illegal discrimination.Td.

For purposes of this motion, the court will assutreg Shelton engaged in
protected activity and it was known to Techpackn alverse employment action was of
course taken when Shelton was terminated. Shealtiinmust demonstrate a causal
connection between the adverse employment actidritenprotected activity in order to
establish her prima facie case.

“In order to demonstrate a causal connection,rpifiimust produce sufficient
evidence from which an inference can be drawnttieaadverse action would not have been
taken had the plaintiff not [engaged in the praddctivity].” Id. at 490 (quotindillen v.
Mich. Dep’t of Corr, 165 F.3d 405, 413 (6th Cir. 1999)). Sheltonnetathat two months
prior to her dismissal she disputed the amounveftome being paid to her and three months
prior she complained about the time clock beindaliesd. “However, that the actions
complained of followed the protected activity cliysa time, standing alone, is insufficient
to establish the causation element of a retaliatianm.” Id. (citing Nguyen v. City of
Cleveland 229 F.3d 559, 566 (6th Cir. 2000)).

Shelton also argues that an instant message excbahgeen Casteel and an
unidentified person shows a causal connection.coh&xt of the messages is a discussion

of the CSRs, and the relevant portions are asvisstlo
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Casteel: They had to start clocking in

Unknown: Oh | know . . . But still couldn’t you makleeir
life hell

Casteel: Trust me when | tell you their time wilhoe.

Unknown: OhI'msure. ..

Unknown: . .. should consider themself (sic) ludiyce
they could loose (sic) their job if not careful
Casteel: Would only serve them right.

This exchange does not support a causal conndxtareen Shelton’s protected activity and
termination. Casteel was not a decision makerdaggShelton’s dismissal. Casteel herself
had already been terminated by the time managemeintith Shelton to terminate her. In
fact, Casteel had been fired before the investigainterviews with the CSRs were
conducted to determine how the instant messagelsdeadobtained. There is no proof that
Casteel’s opinions about the plaintiff and the otb8Rs had any effect on her termination.
The person with whom Casteel was communicating iresneonknown, further indication why
no connection can be made between this exchanggtaitbn’s termination. Shelton is left
with just the fact that she made some complainiers¢ months before her termination.
These do not raise an inference that she wouldanet been dismissed had she not made the
complaints. Thus, Shelton has not presented evedendemonstrate that she would not
have been terminated had she not complained &leowatvertime or use of the time clock.
She therefore has not stated a prima facie case.

Nevertheless, even if it is assumed for the purposargument that Shelton
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has stated a prima facie case of retaliation utite=LSA, Techpack has articulated a
legitimate non-discriminatory reason for her teration. After investigation into how the
instant messages were obtained, Techpack disntssatbn for violation of the company’s
computer access and use policies and code of con&belton must demonstrate then by
a preponderance of evidence that the reason wastexpfor discrimination.

To raise a genuine dispute of material fact agétept and defeat summary
judgment, Shelton must show that “(1) the proffereaison had no factual basis, (2) the
proffered reason did not actually motivate [Techgcaction, or (3) the proffered reason
was insufficient to motivate the actionld. at 491 (CitingCicero v. Borg-Warner Auto.,
Inc., 280 F.3d 579, 589 (6th Cir. 2002)).

There is certainly a factual basis for the actiakenh by Techpack.
Management representatives interviewed Sheltotlenother CSRs. The CSRs implicated
Shelton as the source of the instant messagesShaiion admitted to participating in
printing and deleting the instant messages fromcoenputer. Although Shelton back
tracked in her termination interview about heriearhterview statements, in her deposition
she admitted to configuring the instant messag&sasteel’'s computer so they would be on
the common drive. She also admitted to printiregrttand then deleting them over a period
of multiple days. Thus, there is no doubt thatph&ffered reason for her termination has
a basis in fact.

Shelton has not shown that the proffered reasonngagficient to motivate

16



dismissal. Management’s investigation revealer iicumstantial evidence that Shelton
had accessed Casteel’'s computer and changed tiguzahon of Casteel’s instant message
account so she could monitor Casteel’s instant agesson her own computer. This was
done without Casteel’s permission and was congsieleach of computer security. After
reviewing the messages daily, Shelton deleted #ethey would not be on the common
drive. Techpack determined this was a violatiototomputer use policies and code of
conduct. Shelton has not shown how such conducsigficient to motivate termination
based on company rules and policies.

Shelton is left with showing that the profferedseadid not actually motivate
the dismissal in order to establish pretext. Ire#iart to show pretext, Shelton argues that
she was the only person in customer service who tesmasinated although the other
representatives also saw and discussed the ingtassages. She also argues that at
termination she was offered a severance packagfeeifwould sign a release. Shelton’s
contention here is that if her “conduct was so gigies as the employer attempts to portray,
why offer a severance package?”

These arguments do not raise a material issuecofégarding Techpack’s
proffered reason for termination. Shelton may Haaen the only employee from customer
service terminated as a result of the instant ngesspisode, but her role in the matter was
different than the other employees. She configasteel’'s computer so she could access

the instant messages sent to Casteel’s computer iey own computer on Techpack’s
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common drive, thus initiating access to the infdiora Shelton monitored the messages,
printed and then deleted them each day. The otisomer service employees only knew
about the instant messages and had access to duamse of Shelton’s actions.

Her conduct is certainly distinguishable from thers customer service
employees who were not terminated. The investigatiterviews revealed that the source
of the instant messages was Shelton’s computetheidhe other employees viewed the
messages on the common drive on her computerr thi#ganvestigation, the circumstantial
evidence indicated that Shelton had to have beenp#rson who accessed Casteel’s
computer and configured her instant message acsmuittwould be accessible on the
common drive. Techpack therefore terminated Shal&mployment on October 13, 2009.
Although Shelton initially said she found them be tommon drive, she later admitted in
her deposition testimony that she did in fact ogunfe Casteel’'s computer so that her instant
messages went to the common drive, giving her actesnonitor and print them. In
addition, Shelton did not just access the messagesime and then take the information to
the appropriate management personnel. She chaoklsdeleted them daily multiple times.
None of the other customer service employees enlgaghis conduct, and the differences
explain why Shelton was terminated and the other®wot.

The fact that Techpack offered Shelton a severgramkage is of no
consequence. Companies often make a businessodetsoffer terminated employees

severance and other benefits in exchange for ageleThis in no way casts doubt on the
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validity of the reasons articulated for Shelto@sination.
Shelton has failed to demonstrate that Techpackiéfgzed reason for
terminating her was a pretext for FLSA discriminati Therefore, summary judgment on

her FLSA retaliation claim is appropriate.

Hostile Work Environment Claim Under THRA

Shelton has alleged a hostile work environmentrclaased upon the actions
of her supervisor, Casteel, in having an affairamglaging in conduct in furtherance of that
affair in the customer service department. Shéitas brought her claim pursuant to the
THRA. “The analysis of claims brought pursuantite THRA is identical to the analysis
used for Title VII claims.Bailey v. USF Holland, In¢526 F.3d 880, 885 n.1 (6th Cir. 2008)
(citing Campbell v. Fla. Steel Cor®19 S.W.2d 26, 31 (Tenn. 1996)¢&e also Frye v. St.
Thomas Health Serys227 S.W.3d 595, 602 (Tenn. Ct. App. 2007) (“[Odumalysis of
Plaintiffs’ hostile work environment claim is tharee under both the THRA and Title VII
of the Civil Rights Act.”) (citingCampbel] 919 S.W.2d at 31).

To demonstrate a prima facie case of hostile wavkkenment based on sexual
harassment, plaintiff must establish by a prepaauss of the evidence:

(1) that she was a member of a protected clas#h@2she was

subjected to unwelcome sexual harassment; (3) tinat

harassment was based on sex; (4) that the harassmen

unreasonably interfered with her work performangerieating

a hostile, offensive, or intimidating work enviroant; and (5)
that there is a basis for employer liability.
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Thornton v. Fed. Express Corp30 F.3d 451, 455 (6th Cir. 2008) (citidgfford v Seidner

183 F.3d 506, 512 (6th Cir 1999)). Techpack coasehlat as a woman Shelton is a member
of a protected class. Techpack, however, arga¢Strelton’s prima facie case fails because
she cannot demonstrate that any claimed harassvastitased on Shelton’s sex and because
even if she could show harassment it was not s@rgrervasive enough as a matter of law
to sustain a hostile work environment claim. Thartagrees.

Shelton contends that Casteel and a male engimtéer company were having
an affair and furthering their affair with conduleait created a hostile work environment in
the customer service department. Shelton testitreadl the male engineer was in the
customer service department on a daily basis atdé&“would put his hands in his pockets
and thrust his private parts towards [Casteel].e Tiale engineer was also frequently
touching Casteel and making comments containinguaannuendo.” This conduct made
Shelton uncomfortable. According to the affidafiVictoria Seals, who was also a CSR,
the conduct between Casteel and the male engine@e rhdifficult for customer service
employees to do their jobs. Shelton also point$i@i the instant messages between Casteel
and the engineer were sexually explicit.

With regard to whether the conduct at issue wasdas Shelton’s sex, the
critical inquiry is “whether it was related to thiaintiff's gender,” not whether it was related
to “sex” or “sexually charged” in conternkinsey v. W.S. Badcock Corplo. 1:07-cv-111,

2008 WL 2048207, at *5 (E.D. Tenn. May 12, 2008ijir{g E.E.O.C. v. Harbert-Yeargin,
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Inc., 266 F.3d 498, 520 (6th Cir. 2001) (Guy, J. eoring in part and dissenting in part)
(“[1]f the environment is just sexually hostile Wwdut an element of gender discrimination,
it is not actionable.”)). Shelton must show that for her gender she would not have been
subject to the harassmer@augham v. Battered Women, Ini211 F. App’x 432, 438 (6th
Cir. 2006) (citingwWilliams v. Gen. Motors Corpl87 F.3d 553, 565 (6th Cir. 1999)). “[l]f
the nature of an employee’s environment, howevplaasant, is not due to her gender, she
has not been the victim of sex discrimination essalt of that environment.fd. (quotation
marks and citation omitted).

There is no proof that the conduct by Casteel hadrtale engineer was based
upon Shelton’s gender. Shelton has offered no eceléhat her sex motivated Casteel’s or
the engineer’s behavioBaugham211 F. App’x at 439 (context of same sex harasgne

None of the described conduct, including the aélxexplicit conduct, was directed toward
Shelton or the other CSRs. “Harassment does rs& ar. simply because the words used
[or the gestures used] have sexual content or ¢ahons.”’ld. (quotation marks and citation
omitted). In addition, based on the alleged conduadtcircumstances, there is no indication
that Casteel and the male engineer would have atifestently had there been males
working in the customer service department. Taeiions had nothing to do with Shelton’s
gender and everything to do with their own persdealings and agenda. Accordingly,
Shelton cannot show that the alleged harassmenbased upon her gender, and on that

basis her hostile work environment claim fails.
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Nevertheless, even if Shelton could show that sffered harassment based
upon her gender, she still must demonstrate tledtdinassment was sufficiently severe and
pervasive to alter her working conditions. Ag&ie tourt agrees with Techpack that Shelton
cannot meet this prong of her prima facie case.

“For sexual harassment to be actionable, it mussuféciently severe or
pervasive to alter the conditions of [the victiméshployment and create an abusive working
environment.” Burnett v. Tyco Corp 203 F.3d 980, 982 (6th Cir. 2000) (quotation kear
and citations omitted). “A hostile work environmesxists when the work-place ‘is
permeated with discriminatory intimidation, ridieuland insult, that is sufficiently severe
and pervasive to alter the conditions of the viitimmployment and create an abusive
working environment.”” Conley v. City of Findlay266 F. App’x 400, 408 (6th Cir. 2008)
(quotingHarris v. Forklift Sys., Ing 510 U.S. 17, 21 (1993)3ee also Baughan211 F.
App’x at 438 (citingHarris, 510 U.S. at 21). The harassing conduct must toett an
objective and a subjective test standdRéndolph v. Ohio Dep’t of Youth Sen453 F.3d
724, 733 (6th Cir. 2006) (citinglarris, 510 U.S. at 21 (“Conduct that is not severe or
pervasive enough to create an objectively hostilalmusive work environment - an
environment that a reasonable person would firgdillecor abusive - is beyond Title VII's
purview”)).

Courts must look at the totality of the circumsesavhen evaluating

allegations of harassment in order to determitieely are sufficiently severe and pervasive
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to establish a hostile work environmemlilliams, 187 F.3d at 562. “This totality -of-the
circumstances examination should be viewed as thst basic tenet of the hostile-work-
environment cause of actionfd. at 563. Factors the court must consider incldithes
frequency of the discriminatory conduct; its setyewhether it [was] physically threatening
or humiliating, or a mere offensive utterance; aether it unreasonably interfere[d] with
an employee’s performancedarris, 510 U.S. at 23. “[S]imple teasing, offhand comise
and isolated incidents (unless extremely seriouishat amount to discriminatory changes
in the terms and conditions of employmerfdragher v. City of Boca Ratpf24 U.S. 775,
788 (1998) (internal quotation marks and citationstted). The “standards for judging
hostility are sufficiently demanding to ensure th#te VIl does not become a general
civility code.” Id. (internal quotation marks and citation omitted).

Shelton has failed to present evidence to showhératork environment was
objectively offensive. She complains because tlade rengineer was constantly in the
customer service department, but she admits thate€laand the engineer worked on
accounts together. The only specifics she offegarding the conduct that created the
hostile environment are, “[the male engineer] psthands in his pocket and thrust his
private parts toward [Casteel] a lot. Or, you knalways touching her or grabbing her or
her him.” Shelton has not offered any proof of Hosguently this conduct occurred or over
what period of time. When asked about the lendttnte the conduct had gone on, she

responded that it got worse in 2009.
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There is no showing that the conduct between Clasitekthe engineer was
frequent or severe. None of the conduct was dicetctward Shelton, so there is no showing
that she was subjected to conduct that was phijsitaéatening or humiliating. There is
also no showing by Shelton that the conduct “uroeably interfered” with her work
performance.Valentine-Johnson v. Roch&86 F.3d 800, 814 (6th Cir. 2004). Casteel’s
conduct with the male engineer was certainly inappate for the workplace, and the male
engineer’s sexual gestures toward Casteel werdymeppropriate. However, based upon
the totality of the circumstances, Shelton hasdehonstrated that “the workplace was
“permeated with discriminatory intimidation, ridiey and insult . . . sufficiently severe or
pervasive to alter the conditions of [her] employtieHarris v. Forklift Sys., Ing 510 U.S.

21 (1993) (internal quotation marks and citationstted).

[The Sixth Circuit] has rejected hostile work emviment
claims under circumstances that were far more dgxua
offensive.See e.g., Morris v. Oldham County Fiscal CpRétl
F.3d 784, 790 (6th Cir. 2000) (holding that the &yer's
alleged request for sexual favors from the emplaye&change
for a better evaluation, calling the employee “Hipss,” making
comments about the employee’s state of dress edimytdirty
jokes in front of the employee did not create Hestiorking
environment)Burnett 203 F.3d at 985 (holding that the conduct
of a supervisor who placed a pack of cigaretteeuademale
employee’s bra strap, remarked that she had “lesstherry,”
and said he was aroused by the phrase “dick this'mas not
sufficiently severe to create a hostile work enwviment);Black

v. Zaring Homes, In¢ 104 F.3d 822, 826 (6th Cir. 1997)
(holding that a supervisor’s teasing about the eyg# dancing
on tables at a local strip bar, joking about “Howvilte” or
“Titsville,” calling her a “broad,” and making fuof her
pronunciation of “bosom” did not create an objeeiyhostile
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environment).
Roche 386 F.3d at 814. Based on this precedent anthihienal evidence presented by
Shelton, there is no material issue of fact whesherasonable person would find Shelton’s
work environment objectively hostile. Shelton hiasled to show a hostile work
environment, and on that basis her prima facie alsedails. Therefore, defendant’s motion

for summary judgment as to Shelton’s hostile warkinment claim will be granted.

Retaliation - Hostile Work Environment

Shelton alleges she was retaliated against for tmmpg about the
inappropriate sexual relationship involving Casthat she contends created a hostile work
environment. “Retaliation claims under Title VHathe THRA are governed by the same
standard.” Tolliver v. Children’s Home-Chamblis Shelté¥o. 1:10-CV-77, 2011 WL
1159646, at *12 (E.D. Tenn. Mar. 28, 2011) (citikgssler v. Riccardi363 F. App’x 350,
355 (6th Cir. 2010))see also Wade v. Knoxville Utils. B&59 F.3d 452, 464 (6th Cir.
2001). To establish a prima facie case, a plamitifst show that: “1) she engaged in activity
protected by statute; 2) her protected activity Waswvn to the defendant; 3) the defendant
thereafter took a materially adverse action agdiestand 4) there was a causal connection
between the protected activity and the materiatlyease action.” Tolliver, 2011 WL
1159646, at *12 (citind<essler 363 F. App’x at 355). If plaintiff makes thisquwired

showing, the burden shifts to the defendant “tecaldte a legitimate, non-discriminatory
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reason for the adverse actiorKessler 363 F. App’x at 355 (quotation marks and citation
omitted). If the defendant meets this burden, tibeden shifts back to the plaintiff, who
must present evidence demonstrating that the &atedireason is pretextual and that the
defendant’s action was actually motivated by arddsiretaliate against the employetd”
(quotation marks and citation omitted).

The court finds that Shelton has not made a priawefshowing for a
retaliation claim because she cannot establishrdtéwo factors. Shelton has presented
no proof that she engaged in protected activity Wes known to Techpack regarding an
alleged hostile work environment. She took noaacto report the information contained
in the instant messages to management. She alswtlicomplain about a hostile work
environment when she was questioned concerningiewmstant messages were obtained,
or at any other time. The issue of a hostile wemkironment and its connection to the
messages was not even mentioned by Shelton iretreimation interview. If the purpose
of obtaining and publishing the instant messages waeport the alleged hostile work
environment, then certainly Shelton or one of theeo CSRs would have mentioned the
topic during the investigative interviews. Wherebn was being terminated, it is curious
that she did not defend her actions as being ithésance of ending a hostile work
environment. Very simply, there is no proof thet Shelton was asserting rights under the
THRA to complain about a hostile work environmemtis there proof that any such conduct

was known to the defendant Techpack. Thus, She#tnnot demonstrate a prima facie case
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of retaliation under the THRA based upon her hestbrk environment claim.

Nevertheless, even if for the purpose of argumeastassumed that Shelton
has stated a prima facie case, Techpack has atkggitimate, non-discriminatory reason for
terminating her. Techpack has shown that Sheltanteraninated for violating Techpack’s
computer use and access policies. At this pardefeat summary judgment on this claim
for retaliation, Shelton has to show a materialiessf fact as to pretextSee Martin v.
Loomis Armored US, IncNo. 3:08-0418, 2009 WL 1956685, at *10 (M.D. meduly 7,
2009). Shelton has the burden of demonstratingdoyissible evidence that Techpack’s
proffered reason for her termination “either: (Bdmo basis in fact, (2) did not actually
motivate its action, or (3) was insufficient to rwvate its action.” Corell v. CSX Transp.,
Inc., 378 F. App’x 496, 503 (6th Cir. 2010) (citinigdrick v. W. Reserve Care S$55 F.3d
444, 460 (6th Cir. 2004)).

Under the circumstances of this case, Shelton ¢amoov pretext by claiming
that there is no basis in fact for the terminasimte she admits engaging in the conduct that
resulted in her being fired. As discussed undeFIbSA retaliation claim, Shelton attempts
to establish pretext by arguing that she was tHg parson in the customer service
department who was terminated in connection withitistant message episode and that
Techpack offered her a severance package in lisrmination if she would sign a release.
For the reasons already discussed, these arguaisatfail in relation to the hostile work

environment retaliation claim.
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Accordingly, Shelton has failed to establish thatApack’s reasons for her
termination were a pretext. Techpack is, therefentitied to summary judgment on the

THRA retaliation claim.

Shelton’s State Law Retaliation Claims

TPPA Claim
Shelton has also asserted claims under the TPPAamohon law retaliatory
discharge, again based on her alleged complaiotst atve failure to pay overtime and the
hostile work environmerit. In order to establish a prima facie case underitRPA, a
plaintiff must demonstrate four elements:

(1) The plaintiff's status as an employee of the
defendant;

(2) The plaintiff's refusal to participate in, ar t
remain silent about, illegal activities;

(3) The employer’s discharge of the employee;
and

(4) An exclusive causal relationship between the
plaintiff's refusal to participate in or remainesiit
about illegal activities and the employer’'s
termination of the employee.

Sacksv. Jones Printing Co., Indlo. 1:05-CV-131, 2006 WL 686874, at *4 (citiktl v.

% In Gossett v. Tractor Supply Co., In@20 S.W.3d 777 (Tenn. 2010), the Tennessee
Supreme Court called into question continued agiptin of theMcDonnell Dougla®urden-shifting
framework in state retaliation claims. HoweverMaling v. O’Reilly Auto., Ing - - - F. Supp. 2d -

- - -, No. 09-1100, 2011 WL 112586 (W.D. Tenn. JHB. 2011), the district court analyzed the
relevantissues and concluded that the standat@d@b the summary judgment stage is procedural
rather than substantive. The district court themefnalyzed the plaintiff's state law retaliatabaim
using theMcDonnell Douglagramework. This court will apply the same burdgnifting analysis.
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Perrigo of Tenn No. M2000-02452-COA-R3-CV, 2001 WL 694479, a(Té&nn. Ct. App.
June 21, 2001)). Under the TPPA, “the plaintiffsndemonstrate aexclusive causal
relationshipbetween his whistleblowing activity and his suhssyg discharge. That s, the
plaintiff must show that he was terminated soledgduse of his whistleblowing activity.”
Sacks2006 WL 686874, at *3(citations omitted) (empbkasioriginal).

“Once a plaintiff has made out a prima facie caise,burden shifts to the
employer to advance a non-discriminatory reasothiotermination. The burden then shifts
back to the plaintiff to show that his terminatiwas solely for the reasons which he initially
alleged.” Sacks 2006 WL 686874, at *4 (internal quotation marksl @itations omitted).
“Courts have recognized ‘that the plaintiff hasaead a formidable burden in establishing
elements number two and four of the cause of acti¢hll, 2001 WL 694479, at *5 (and
cases cited therein). The statute defines “illagéVities” as “activities that are in violation
of the criminal or civil code of this state or tbaited States or any regulation intended to
protect the public health, safety or welfaré/isdom v. Wellmont Health SySlo. E2010-
00716-COA-R9-CV, 2010 WL 5093867, at *3 (Tenn.&pp. Dec. 10, 2010); Tenn. Code
Ann. § 50-1-304(a)(3).

Shelton’s prima facie claim fails because she caishow that she was
terminatedsolelyfor any whistleblowing activity connected with theSA or THRA. The
record is well documented demonstrating that Sheltas terminated for violation of

company computer use and access policies. Basehdioervidence, Shelton could not
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possibly show that she was terminatsdlely because of any whistleblowing activity, as
required by the statut&acks 2006 WL 686874, at *4Hill, 2001 WL 694479, at *3.

Summary judgment on the TPPA claim is appropriate.

Common Law Claim
In order to establish a prima facie case of comfaanretaliatory discharge,
a plaintiff must demonstrate:

(1) that an employment-at-will relationship
existed; (2) that he was discharged; (3) that the
reason for his discharge was that he attempted to
exercise a statutory or constitutional right, ar fo
any other reason which violates a clear public
policy evidenced by an unambiguous
constitutional, statutory, or regulatory provision;
and (4) that a substantial factor in the employer’s

decision to discharge him was his exercise of
protected rights or compliance with clear public

policy.
Franklin v. Swift Transp. Cp210 S.W.3d 521, 528 (Tenn. Ct. App. 2006)(citGrgws V.
Buckman Labs. Intl, In¢ 78 S.W.3d 852, 862 (Tenn. 2002%ee alsoMclLeay V.
HuddlestonNo. M2005-02118-COA-R3-CV, 2006 WL 2855164, affénn. Ct. App. Oct.
6, 2006). The essential difference between theeitsty cause of action for retaliatory
discharge and the common law cause of action tstitla the common law cause of action
a plaintiff need only show that his activity wassabstantial factor in effectuating his

discharge rather than showing it was the sole reémohis dischargeGuy v. Mutual of
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Omaha Ins. C.79 S.W.3d 528, 537 (Tenn. 2002).

If the plaintiff makes the necessary prima facieveing, the burden shifts to
the employer to articulate a legitimate, non-pretakreason for the discharg&.ates v.
Hertz Corp, 285 F. Supp. 2d 1104, 1117 (M.D. Tenn. 2003pficins omitted). If the
employer offers a legitimate reason for terminathmgplaintiff, the burden then shifts back
to the plaintiff to show that the reason givenristextual or not worthy of belietld. at 1118
(citations omitted). “Essentially, causation doesexist if the employer’s stated basis for
the discharge is valid and non-pretextuald. (citations omitted). In order to establish
pretext, a plaintiff must demonstrate that (1)pheffered reason had no basis in fact; (2) the
proffered reason did not actually motivate plaftgifermination; or (3) the proffered reason
was insufficient to motivate plaintiff's discharg&anzer v. Diamond Shamrock Chems.
Co., 29 F.3d 1078, 1084 (&Cir. 1994) (overruled on other groun@siger v. Tower Auto
579 F.3d 614 (6th Cir. 2009)).

Shelton alleges a common law retaliation claim réigg the FLSA and her
hostile work environment claim under the THRA. Tdi&@m based on the THRA fails for
some of the same reasons her retaliation claimrthdelrHRA fails. As discussed above,
Shelton has not shown that she attempted to ereaaig statutory right concerning hostile
work environment. Thus, she cannot meet the #@dl fourth prongs of the common law

retaliation claim. Further, as discussed aboveomnection with Shelton’s hostile work
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environment retaliation claim, she could not shbat fTechpack’s legitimate reasons for
terminating her were a pretext for discriminatidimerefore, even if Shelton could make out
a prima facie case for common law retaliatory disglk based on her THRA claim, she could
not demonstrate pretext.

As to the common law claim based upon the FLSA|tBhéas not presented
evidence showing that her complaints about hertorerand implementation of the time
clock were a substantial factor in bringing aboeit termination. The fact that she made
these complaints two or three months prior to Banination does not show that they had
a substantial role in bringing about her dismiskalny event, even if Shelton demonstrated
a prima facie case of common law retaliation, strenot establish pretext. As discussed
above, Shelton has not presented evidence sufficelemonstrate that Techpack’s reason
for her termination was a pretext for discriminatiol herefore, summary judgment on the

common law retaliatory discharge claim is apprdpria

V.
Conclusion
For reasons set forth above, Techpack’s motioadormary judgment will be
granted in part and denied in part. The motiohlvaldenied as to whether Shelton was not
paid for overtime submitted to Casteel who didswimit or refused to submit the request

for payment. The motion will be granted in all@tihespects. Shelton’s motion to strike will
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be denied. An order consistent with this opiniah pe entered.

ENTER:

s/ Leon Jordan

United States District Judge
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