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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT GREENEVILLE

Collier / Carter
COMMISSIONER OF SOCIAL SECURITY, )

)
Defendant. )

TOMMY J. DENTON, )
)
Plaintiff, )
) Case No. 2:10-CV-249
V. )
)

MEMORANDUM

Plaintiff Tommy J. Denton @laintiff”) brought this action on November 17, 2010, seeking
judicial review of the final decision of the @mnissioner of Social Security (“Defendant”) denying
Plaintiff a period of disability and disabilitysarance benefits under 42 U.S.C. 88 416(i) and 423.
The Court referred the matter to United States Magistrate Judge William B. Mitchell Carter,
pursuant to 28 U.S.C. § 636(b) and in accordance with Fed. R. Civ. P. 72(b) for a report and
recommendation (“R&R”) regarding the disposition of Plaintiff’s motion for summary judgment
(Court File No. 11) and Defendant’s motiorr summary judgment (Court File No. 17). The
magistrate judge filed an R&R (Court Fil@NL9) recommending Plaintiff's motion for summary
judgment be denied (Court File No. 11), Defendant’s motion for summary judgment be granted
(Court File No. 17), and the Commissioner’s decideaffirmed. Plaintiff timely filed an objection
to the R&R (Court File No. 20). FFthe following reasons, the COACCEPTS andADOPTS the

magistrate judge’s R&R (Court File No. 19).

STANDARD OF REVIEW

This Court must conduct a de novo reviewhafse portions of the R&R to which objection
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is made and may accept, reject, or modify, in whaol in part, the magistrate judge’s findings or
recommendations. 28 U.S.C. § 636(b)(1). The Cousdisdsird of review is essentially the same as
the magistrate judge’s —review is limited to detaing if the Administrative Law Judge’s (“ALJ")
findings are supported by substantial evidence and if proper legal standards were used. 42 U.S.C.
8 405(g);Brainard v. Sec'’y of Health & Human Serv889 F.2d 679, 681 (6th Cir. 1989) (per
curiam). “Substantial evidence” means evideaaeasonable mind might accept to support the
conclusion atissu®ichardsonv. Peraleg02 U.S. 389, 401 (1971). Substantial evidence is greater
than a scintilla but less than a prepondera8tanley v. Sec'y of Health & Human Ser$. F.3d
115, 117 (6th Cir. 1994Brainard, 889 F.2d at 681.

If supported by substantial evidence, the Cooust affirm the ALJ’'s findings, even if
substantial evidence also supports the opposite concldsioes v. Comm’r of Soc. SE®36 F.3d
469, 475 (6th Cir. 2003). The substantial evidence standard presupposes there is a zone of choice
within which the decision makers can go eitiwvay, without interference by the coufslisky v.
Bowen 35 F.3d 1027 (6th Cir. 1994). The Abheed not discuss every aspdthe record or explain
every finding at length but must “articulate wittespicity reasons for the findings and conclusions
that he or she makes” to facilitate meaningful judicial revRailey v. Comm’r of Soc. Set999
WL 96920, at *4 (6th Cir. Feb. 2, 1999%)the ALJ’'s decision wagsot supported by substantial
evidence, the Court should typically reverse and remand the case for further administrative
proceedings. However, when “the proof of disabiktpverwhelming or . . . the proof of disability
is strong and evidence to the contrary is lagKi the court may reverse the decision and award

benefits.Faucher v. Sec’y of Health & Human Serds/ F.3d 171, 176 (6th Cir. 1994).



I. DISCUSSION?

Plaintiff objects to the magistraiedge’s R&R for several reasariarst, Plaintiff claims the
ALJ erred in rejecting the opinion of Dr. Purswani. Second, Plaintiff argues the ALJ relied upon
vocational expert (“VE”) testiony that conflits with theDictionary of Occupational Titles
(“DOT"). Finally, Plaintiff asser the ALJ failed to give propeweight to the opinion of Dr.
Salamone and made a credibility determinationwl@astnot based upon an evaluation of all relevant
evidence. Given that the magistrate judge a#unthe ALJ’s decision in spite of these alleged
errors, Plaintiff objects to the R&R. The Couithaddress each of Plaintiff’'s arguments in turn.

A. Dr. Purswani’s Opinion

Plaintiff contends the ALJ improperly rejectib@ opinion of consultative medical examiner
Krish Purswani, M.D., and claims the magistrate judge inadequately addressed this issue in the
R&R. However, this Court is in agreement wile conclusions reached by the magistrate judge for
the following reasons. First and foremost, the siagie judge properlyoncluded that the ALJ's
decision was supported by substantial evidence hwhithe primary lens through which the ALJ’s
decision should be reviewed. In the RFC determination section, the ALJ began by discussing the
evidence considered and the amount of weightrgiwehat evidence. The first paragraph reads as
follows:

In making this finding, the undersigned has considered all opinion evidence in

accordance with the requirement6fCFR 404.1527 and SSRs 96-2p, 96-5p, 96-

6p, and 06-3p. The undersigned has considéeedbjective medical findings of Dr.

Chapman, Dr. Austin, Dr. Platt, Dr. Bwani and the treating emergency room

physicians in finding that the claimant ga@rform light work that allows frequent
postural changes. Although Dr. Purswani limited the claimant to sedentary work, this

! Because Plaintiff does not object to the madistizdge’s basic recitation of the facts, the
Court will not repeat them here.



opinion is inconsistent with the overall medical evidence of record, and is not

consistent with Dr. Purswani’s owmflings on examination. The undersigned has

also considered the opinions of thestagency medical consultants in August 2007

and April 2008, and give[s] significant weightsame. Such opinions are consistent

with the medical evidence of record.efb are no medical assessments indicating

total and permanent disability. To the congréhe record as a whole does not negate

the ability for light work that allows frequent postural changes.

(Tr. 28).

Plaintiff objects because he believes the Aldlrdit give Dr. Purswani’s opinion sufficient
weight. Plaintiff is correct to note that the Cadéederal Regulations sés, “[g]enerally, we give
more weight to the opinion ofssource who has examined you than to an opinion of a source who
has not examined you.” 20 C.F.R. § 404.1527(dH&ye, although Dr. Purswani did not have an
ongoing treatment relationship with Plaintiff, did examine Plaintiff oowne occasion, wherein the
state agency physicians did not. Based on tfaese alone, Dr. Purswasiopinion would normally
receive more weight than the state agency physicians’ opirlonever, the ALJ clearly explained
why Dr. Purswani’s opinion was treated differentiythis circumstance. After reviewing all the
medical evidence in the record, the ALJ concludedPurswani’s report was inconsistent internally
as well as with the record as a whole. The ALJ has a responsibility to consider an opinion’s
consistency with the record, and]g¢nerally, the more consisteant opinion is with the record as

a whole, the more weight [he] will give that opinion.” 20 C.F.R. § 404.1527(d)(4). The ALJ

provided a thorough summarization of Dr. Purswamislical findings as well as all other medical

2 Notably, although an examining physician’sripn generally receives more weight than
a nonexamining source’s opinion, it is distinguishdhben the opinion of a “treating source.” A
treating source’s opinion generally receives controlling weight because a treating source is most
likely to be able to provide a “detailedonigitudinal picture of [the claimant’'s] medical
impairment(s), among other things. 20 C.F.R. § 404.1527(d)(2). This is a perspective that Dr.
Purswani lacked given that he only performed examination of Plaintiff and did not have an
ongoing treatment relationship. Therefore, his opinion was not entitled to controlling weight.

4



evidence in the record, which highlighted soméhofe inconsistencies (Tr. 24-28), and the ALJ
ultimately concluded he could not adopt Dr. Rwasi’s opinion limiting Plaintiff to sedentary work
in light of the record as a whole.

With respect to Plaintiff’s concern that the ALJ improperly gave the state agency examiners’
opinion “significant weight,” the amount of wgt given to a nonexamining source will depend
upon “the degree to which theygwide supporting explanatiorfer their opinions. . . . [this
includes] the degree to which these opinions consider all of the pertinent evidence in your claim,
including opinions of treating and examinirgysces.” 20 C.F.R. § 404.1527(d)(3). Again, the ALJ
clearly explained his rationale for the weight given to the state agency physicians’ opinions. The
state agency physicians both reviewed Plaintiéftoords, one reviewingcords dating back to 2000
and the other 2005. They also both concluded #ffaaould perform lightwork and distinguished
Dr. Purswani’s opinion as being inconsisteith the overall medical evidence (Tr. 27, 454-61, 537-
44). The ALJ found their opinions to be consistesith his overall review of the record, and
therefore accorded their opinions significantgiej which is in accordance with the applicable
regulations.

The ALJ’s review of the record was extensive, and the decision includes a thorough
description of Plaintiff's medical history (Tr. 2B). The most relevant considerations are included
in the actual RFC determination. Plaintiff camde the ALJ failed to discuss the opinion from a
functional consultative examination (“FCE”") asles specific aspects of Plaintiff's functional
limitations. However, the ALJ included the findireysd opinion of the FCE in his opinion (Tr. 26),
and this therefore would have been among hisideretions when he reviewed the record. The

same is true for the specific findings of Dr. Pursirand other examinations in the record. The ALJ



is not required to discuss every piece of evidemgen there is substantial evidence to reach the
opposite conclusion. “While it might be ideal for AhJ to articulate his reasons for crediting or
discrediting each . . . opinion, it is well settled ttazat ALJ can consideall the evidence without
directly addressing in his written decisievery piece of evidence submitted by a partgdtnecky
v. Comm’r of Soc. Se2006 WL 305648, at *8-9 (6th Cir. 2006) (citihgral Def. Sys.-Akron v.
N.L.R.B, 200 F.3d 436, 453 (6th Cir.1999)). Here, \imyvthe record “as a whole,” the ALJ
concluded Plaintiff was capable of performinigght work,” and thisCourt agrees with the
magistrate judge’s conclusion that the ALJ’'s decision was supported by substantial evidence.

B. Vocational Expert’'s Testimony

Plaintiff contends the magistrate judgédd to acknowledge that the ALJ relied upon VE
testimony that conflicted with the DOT. Specifigalhe notes the ALJ concluded Plaintiff could
perform skilled work and relied on testimony from the VE for sedentary positions that were
improperly identified as “unskilled” (Court File No. 20). However, as a preliminary matter, the
magistrate judge properly noted that the ALRISC determination was that Plaintiff would be
limited to a range of “light work,” and thatrclusion is supported by substantial evidence in the
record as discussed earlier. Moreover, the BE@rmination did not limh Plaintiff to unskilled
jobs. The VE testified about several light jabking into account Plaintiff's profile and the RFC
determination, and the ALJ incorporated timformation into his decision (Tr. 30-31, 54-55).
Among the positions listed by the VE were thoseashier, security guard, food prep worker, food
service worker, dishwasher, and janitat.); Plaintiff has not disputed this part of the VE's
testimony nor the ALJ’s conclusion that these wdaddappropriate examples of light work taking

into account Plaintiff's need for frequent postural changes.



Instead, Plaintiff contends the ALJ relied inaccurate testimony provided by the VE with
respect to examples of sedentary work that allequent postural changes. Plaintiff claims the jobs
cited by the VE are all eitheskilled or semi-skilled despite the VE’s representation that the
positions were unskilled. To the extent the Viestimony is inaccurate, however, this Court agrees
with the magistrate judge’s conclusion that the ALJ satisfied his responsibilities under SSR 00-4p.
The ALJ inquired at the hearing as to whetheAk’s testimony was consistent with the DOT, and
the VE answered in the affirmative (Tr. 56); Ptdfralso did not bring the disputed issue to the
attention of the ALJSee Martin v. Comm’r of Soc. Set70 F. App’x 369, 374 (6th Cir. 2006)
(“[T]here was a conflict between the vocationapert’s testimony and the SVPs of two of the
positions . . . in the DOT. . .. Nothing 85R 00-4p places an affiative duty on the ALJ to
conduct an independent investigation into the testynof withesses to determine if they are correct.
. . . Because Martin did not bring the conflicthe attention of the ALJ, the ALJ did not need to
explain how the conflict was resolved.”). Plaintiff sugg®4astin can be distinguished because, in
Martin, not all the jobs conflicted with the DOT anetitl was at least one job that Plaintiff could
perform. However, for that very reasdtartin is applicable. Here, even if the sedentary positions
noted by the VE conflict with the DOT, the ALtlliscould have reasonably found that Plaintiff
could perform the light work positions descrili®dthe VE because the ALJ’'s RFC determination
was that Plaintiff could perform certain jobs withine range of light wde. Plaintiff did not object
to the VE's testimony regarding light work or #hkeJ’s inclusion of those positions in the decision.
Accordingly, this Court agrees with the mstgiate judge’s conclusions regarding the VE’s
testimony.

C. Plaintiff's Alleged Mental Impairments and Allegations of Pain



Plaintiff claims the magistrate judge failedaddress the fact that the ALJ discounted Dr.
Salamone’s findings and expertise and gave improper weight to the opinions of the state agency
medical consultants. This Court agrees, howevigh, tve magistrate judge’s conclusion that there
is substantial evidence in the record to support the ALJ’'s decision regarding Plaintiff's mental
condition. The ALJ clearly considered Dr. Satare’s findings and opinion when he reached his
decision that Plaintiff's mentabndition was non-severe (Tr. 24-289-21). Of particular note, the
ALJ considered Dr. Salamone’s diagnosis thairfiff had “depressive dorder, NOS and a panic
disorder with agoraphobiaid;). However, as noted by the magade judge, the mere diagnosis of
a particular condition does not indicate its seveFktyster v. Bowen853 F.2d 483, 489 (6th Cir.
1988). Moreover, Dr. Salamone also observed in his diagnosis that Plaintiff's results on the
psychometrics revealed a negative response bigswHs taken into consideration along with all
the other evidence in the recandthe ALJ’s determination regarding Plaintiff's mental condition
(Tr. 25).

Plaintiff also argues the ALJ gave the stagency physician’s findings too much weight
given that he was a nonexamining source. However, as explained earlier, the ALJ must consider
whether the evidence in the record is “consisterid the amount of weight that he may gave to a
nonexamining source may differ deykng upon factors such as “ttlegree to which they provide
supporting explanations for their opinions. . . . [this includes] the degree to which these opinions
consider all of the pertinent evidence in yowiml, including opinions of treating and examining
sources.” 20 C.F.R. § 404.1527(d)(3). Here, Dr. Welch considered Plaintiff's mental health and
pain-related records dating back to 2005, as agPlaintiff's own testimony about his activities

(Tr. 435). After considering the entire redptthe ALJ concluded Dr. Welch’s opinion was



consistent with the other information in thecord. Therefore, the ALJ properly exercised his
discretion in giving “significant weight” to thepinion of the state agency medical consultant.
Ultimately, because this Court agrees with the stagfie judge’s conclusion that the ALJ’s decision
was supported by substantial evidence, Plaintiff’'s argument lacks merit.

On arelated note, Plaintiff contends the retrgie judge summarily incorporated the ALJ’s
findings in his decision, which improperly focasen Plaintiff’'s negative response bias. However,
“[c]redibility determinations are etled to considerable deferenceldward v. Comm’r of Soc. Sec.

276 F.3d 235, 242 (6th Cir. 2002) (citihge v. Sullivan988 F.2d 789, 793 (7th Cir.1993)). Here,

the ALJ enumerated his reasons for discountiagBff’s credibility in a lengthy discussion where

he acknowledges both Dr. Salamamal Dr. Platt’s observations, along with other evidence in the
record (Tr. 28-29). Concerns that Plaintif§pliayed symptom magnification, among other things,

was particularly relevant in the ALJ's assessment of Plaintiff's symptoms, and in light of the
evidence in the record, this was not an improper or unsubstantiated consideration. Hence, the
magistrate judge properly concluded that the ave adequate consideration to Plaintiff's pain

complaints in his decision.

.  CONCLUSION

For the foregoing reasons, the Court WCCEPT andADOPT the magistrate judge’s
R&R (Court File No. 19). The Court wiDENY Plaintiff's motion for summary judgment (Court
File No. 11), GRANT Defendant’s motion for summary judgment (Court File No. 17), and
AFFIRM the Commissioner’s decision.

An Order shall enter.



/sl
CURTIS L. COLLIER
CHIEF UNITED STATES DISTRICT JUDGE
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