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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT GREENEVILLE

CRYSTAL COGER,
Haintiff,

V. NO.: 2:11-CV-77

N N N N

REGIONAL ELITE AIRLINE SERVICES, LLC, )
)
)

Defendant.

MEMORANDUM OPINON AND ORDER

Regional Elite Airline Services, LLC (“dafdant” or “Regional Elite”) have filed a
Motion for Summary Judgment, [Do83]. First, the defendantgares in the motion that Crystal
Coger (“plaintiff” or “Coger”) cannot establishpgima facie case of unlawful discharge based on
union animus in violation of the Railway Labor Act (“RLA")See45 U.S.C. § 15%t seq
(2011). Second, using the bundshifting framework of thaVright Line test, the defendant
argues that it would have teimated the plaintiff's employnme regardless of any conduct she
engaged in that may have been protected byRrth® The plaintiff hadiled a response, [Doc.
39]. She argues that she has establishednza facie case and further argues thatWheght
Line test does not apply in RLA cases. The masteipe for disposition. For the reasons that
follow, this Court finds that, cordering the facts in the light mofdvorable to the plaintiff as it
must, she survives summary judgrmen the elements of a prima facie case. This Court will,
however, utilize theNright Linetest, and in so doing, this Codinds that there is no genuine
issue of material fact as to efer the defendant would havennated the plaintiff regardless

of any RLA protected activity because she spdiedly violated the defendant’s no-fault
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attendance policy. As such, the defendant’sionois GRANTED, [Doc. 33], and the case is
dismissed on the merits.
. FACTS

The facts considered in the light mostdeable to the plaintiff are as follows.
Mesaba Airlines, later acquired by the Regional Elite, hired Coger as a customer service/ramp
agent (“agent”) at its Tri-Cite Airport station (“TRI”) in Bbuntville, Tennessee in 2009. Coger
Dep. 95-96. Regional Elite has 25-30 employdesger Dep. 111. Cogerigmally reported to
TRI Station Manager Danny Tatum, but inrlga2010, Lisa Senters became the new Station
Manager at TRI. Coger Dep. 108-09. RegionaleHtias a no-fault atteadce policy, and it is
contained within the Regional Elite Employldandbook, which is available to all employees on
Regional Elite's employee intranet. CogepD#g15-17, Ex. 15; Senters Dep. 46-47. Coger was
familiar with the policy. Coger Dep.114-16, Exs. 14-15.

Under this policy, employees are issued o@nces for unexcused attendance infractions
and may have up to (9) occurrences in a rolling twelve-month period. Coger Dep. 115-17, Ex.
15; Senters Dep. 46-47. There isgrace period for clocking in late for a shift. Coger Dep. 115-
17, Ex. 15; Senters Dep. 46-47. The first two tardie 59 minutes or ledsigger half (.5) an
occurrence. After two tardies, any further insts of lateness up to 118inutes result in one
(1) occurrence. Tardies over 1&0Onutes result in two (2)azurrences. Coger Dep. 115-17, Ex.

15; Senters Dep. 46-47. An unauthorized absencégé@swne (1) occurrence. If an employee is
absent for two consecutive days and provides appropriate documentation (i.e. physician
statement), the absence will count as one (1) occurrence. Coger Dep. 115-17, Ex. 15; Senters
Dep. 46-47. Employees are required to repasences at least enhour prior to the

scheduled start time. Employees who call in absgihess than 60 minutpsor to the scheduled



start time will be assigned a second occurrence. Coger Dep. 115-17, Ex. 15; Senters Dep. 46-
47. Some absences, like absences due to an gobthgury (OJI), are considered an authorized
absence and do not count as an occurrédoger Dep. 115-17, Ex. 15; Senters Dep. 46-47. 14.
An employee first incurs discipline (a verbahrning) under the attendance policy when the
employee receives four (4) occurrencesinolling twelve-month period. Coger Dep. 115-17,

Ex. 15; Senters Dep. 46-47. An employee who incurs six (6) occurrences in a twelve-month
rolling period is issued a written warningder the policy. Coger Dep. 115-17, Ex. 15; Senters
Dep. 46-47. When an employee reaches eightq®&)roences in a twelve-anth rolling period, a

final written warning is issued under the ipgl Coger Dep. 115-17, Ex. 15; Senters Dep. 46-
47. Final warnings remain in effect for 90yda and occurrences aret dropped from an
employee's file during that period. CogerpDa15-17, Ex. 15; Senters Dep. 46-47. Employees
are terminated when they reach nine (9) oenaes in a twelve-month rolling period or when
they incur an additional ocoence during the 90-day finalarning period. Coger Dep. 115-17,

Ex. 15; Senters Dep. 46-47.

When Senters became the Station ManagdiRatin 2010 she realized that employees'
attendance records at the station Imat been tracked consistently or in some instances at all.
Senters Dep. 45-48. Sentergleher Regional Manager deciddgtht TRI employees would all
be retrained on Regional Elite's attendance policy and that their attendance records would all
be brought to zero occurrence&enters Dep. 45-48. All emplegs at the TRI station were
required to sign an agreement memorializing thay understood the attgance policy and that
their attendance records woldd reset to zero. Coger Defl8-19, EX. 16; Senters Dep. 47-

48. The agreement indicated that "from [M2@, 2010] forward your aturrences will count



against your attendance recotdSoger Dep. 118-19, Ex. 16; Senters Dep. 47-48. On June 6,
2010, Coger signed the TRI attenda agreement. Coger Dep. 118, Ex. 16; Senters Dep. 48.

At some point in 2010, the United e®lworkers Union ("Union") began
discussing possible representation with Redidflge's agents at TRI. Coger Dep. 123-24,
131. Following a meeting which all available eoydes were required to attend in May, Senters
said that people who were interested inoaninformation may stayand those who did not
want union information could leave. CogBep. 138, 147-148. Senters testified that she
explained to the employees that the Steelwsrkeanted to organize them and handed out
information from Regional Elite regardiige organizing campaig®enters Dep. 64-65.

Coger wanted the Union to represdmdr, Coger Dep. 123-24, 131, and she began
supporting the Union in May 2010. Coger pel35-36. Coger considered herself the
mouthpiece for the Union at the Tri-Citiesrport. Coger Depo. 139-140. Coger communicated
with all Regional Elite employees at the fagiregarding the Union. Coger Depo. 140-141.
Coger was actively and openly involved in soli@tindividuals to support the Union organizing
efforts at the facility. Gger Dep. 138-139. Coger also tneome employees and Union
representatives at Carrabbalge night in May 2010 to diess the Union. Coger Dep. 135-37,
139-40. Coger and one other Regional Elite emgdoystan Byrd, solicited employees to sign
cards supporting the Union. Coger Depo. 139. Allfout of the Regional Elite employees at
the facility signed "cards" whiic expressed their desito have Union representation. Coger
Depo. 137. Coger solicited and gathered cards as late as September. Coger Depo. 139. Coger
planned to attend a Union meeting in Minneapiolisarly October. She publicly posted a notice
requesting shift trades for the dates of theetimg. Coger Depo. 137. wever, she did not tell

Regional Elite that she was going to aiddnmeeting in October. Coger Dep. 138.



Coger testified that management told twrly to "let them know immediately” if
employees were approached by the Union. €bgp. 127-28. Regiondllite employees were
instructed to inform managementlifey were contacted by the Unibfoger Depo. 127. Coger
gave Senters the business card of the Union azgathat contacted her at the beginning of the
organizing campaign. Coger Depo. 126.

Coger believes that Senters was the amg who knew she supported the Union. Coger
Dep. 151-54. Coger believes Senters knew abeutsupport of the Union as early as May
2010. Coger Dep. 147-48, 183-84. Coger believesgehkhew of her support for the Union for
several reasons because (1) in May 2010 Sentdrernaployees in a meeting they should stay if
they wanted to hear information about the Wnamd Coger remained in the meeting; (2) Coger
scheduled a shift trade so tlsdte could attend a Union mewggiin Minneapolis; and (3) Coger
would talk about the Union 10-15 feet odtsiof Senters's office. Coger Dep. 138, 156,
183. Coger is only speculating that Senters chearsaw her talking to colleagues about the
Union because it occurred outside her office. Coger Dep. 156. Senters testified that she only
heard "gossip" about which station employeéght be "for" the Union. Senters Dep. 67. In
addition, Senters told Cogeratha union “would limither ability to do things.” Coger 150-151.
Senters also testified that sheasdd her feelings regarding hagrsonal involvement in a union
when she worked at Kroger. Senters Dep 76-77.

Coger admitted that no one was “openly Hestio her for her support of the Union.
Coger Dep. 155. No one in Regional Elite management ever confronted Coger regarding

her support for the Union. Coger Dep. 154. Agé@lnger discussed the Union with Senters on

! Coger claims that Regional Elite informed its employees that the Company would fold if the Union was voted in.
Coger Depo. p. 140; 145-146. Coger testified that she does not have the document, and she hableeen u
produce it through any other means. Coger Dep. 14474& defendant has raised admissibility issues regarding
this testimony.



only two occasions. Coger Dep. 152-53. In the first conversation, Coger claims that Senters told
her if the Union was voted in "it would limit hability to what she can and cannot do" at the
station. Coger Dep. 150-51. Coger believed &st#t comment meant that Senters would not
have as much discretion under a union cont@ack that she would have to follow a collective
bargaining agreement. Coger Dep. 151. Ingbeond conversation, Coger claims that Senters
told agents during a station ntieg "those of you who are nottarested in Union information

can go and those of you that are may stapdet Dep. 147-49. Coger diobt leave the station
meeting after Senters made this announcement. Coger Dep. 147-49.

On June 3, 2010 Coger received half (.5)oaourrence for arriving to work four (4)
minutes late. Coger Dep. 168-69, Ex. 25. On Jddly2010 Coger receivech@ther half (.5) an
occurrence for again being ldatework by four (4) minutes. Coger Dep. 168-69, Ex. 25. On July
20, 2010 Coger received one (1) occurrence fanghate to work by 57 minutes. Coger Dep.
168-69, Ex. 25. On July 21, 2010 Coger receiop@ (1) occurrence fobeing late by 32
minutes. Coger Dep. 168-69, Ex. 25. OrlyJa6 and 27, 2010 Cogetreceived two (2)
occurrences for being absent two days witheodibctor's note. Coger Dep. 168-69, Ex. 25. On
July 28, 2010, the day she returned to work, Coger received a verbal warning for accumulating
her fourth and fifth occurrences on J#g and July 27, 2010. Coger Dep. 168- 69, Ex. 25.
Coger acknowledged receiving the verbal vegnthat same day, July 28, 2010. Coger Dep.
168-69, Ex. 25. Coger acknowledges she wasnalmsetardy on these days. Coger Dep. 168-
69. Coger took issue with the fdhat it took Senters ove month and a half to first counsel her
regarding the attendance policy. Coger Dep. 169@yer understood that she was not required
to be counseled under the attendance policy hatifourth occurrence. Coger Dep. 169-70. On

August 16, 2010 Coger received a written wagnfior her sixth occurrence (on August 11, 2010)



when she was 18 minutes late to work. Coger Dep. 170-71, Ex. 26. Coger does not dispute her
tardiness on August 11, 2010. Coger Dep. 170-@h. August 16, 2010 Coger incurred her
seventh and eighth occurrencesreporting to work two hoursna sixteen minutes late. Coger

Dep. 172-75, Ex. 27. Coger was issued a fingtew warning for her attendance on August 17,
2010 in accordance with the policy. Coger Dep. 172-75, Ex. 27. Coger acknowledges that she
was tardy on August 16, 2010. Coger Dep. 172605.Coger thought it was "crap” that she
received two occurrences for arriving to warker two hours late isce, had she known she
would, Coger would have justkan the whole day off and incea only one occurrence. Coger

Dep. 173-75. On September 21, 2010 Coger was late to work by 27 minutes. Coger Dep. 175-
77, Ex. 28.

Senters did not make the decision terminate Coger's employment; she
merely recommended it to her Regional ManageWy. Jones, who in turn approved it and
forwarded itto Regional Elite's People Depweht for approval. Senters Dep. 105-06. The
recommendation to terminate Coger's employmext reviewed and approved by Regional Elite
People Generalist Cory Kratn. Wright Dep. 21-22, 37-39, 47-48, Ex. 2 at Coger 001, 006-
007. Knutson approved the recommendation tchdisge Coger and then forwarded it to People
Manager Carrie Wright for heeview. Wright Dep. 21-22, 339, 47-48, Ex. 2 at Coger001,
006-007. Both Knutson and Wright reviewdd af the documents supporting the request and
confirmed Coger's attendance record and theatatadherence to the attendance policy. Wright
Dep. 21-22, 37-39, 47-48, Ex. 2 at Coger 001, 006-00Tight approved Coger's termination
and only then was Coger's employment actually terminated (on September 27, 2010). Coger
Dep. 175-77, Ex. 28; Wright Dep. 60. Coger refusedign the termination document and told

Senters that she would hear from her attpr@oger Dep. 175-77. Regional Elite has an appeal



process where employees can ask managemeaview their termin@gon, but Coger did not
utilize it. Coger Dep. 90; Wright Dep. 22-23.

Coger testified about Sentdreating only two employees more favorably: Tyler Sanders
and Tim Miller. Coger Dep. 186-89. She believed thanders had been treated more favorably
under the attendance policy, and that Miller hadrbtreated more favorghunder the shift trade
policy. But Coger testified thathe did not know how manytahdance occurrences Sanders
received, and that she had seten his personnel file. CagBep. 186-89. Moreover, Sanders
admitted that he was issued occurrences rahsences and tardiness. Sanders Dep. 26-29, Ex.
6 (SUMF, 72-73). Coger also knew of only omeident where Miller was allowed to trade
shifts. Coger Dep. 189-89. Any spaldreatment Miller receivedas likely due to Senters's and
Miller's personal relationship. Coger Dep. 188-&bger believes "if that had been me or, you
know, someone else, that probably wouldn't hitene." Coger Dep. 188-89. Coger was never
disciplined for not following ta shift-trade policy. Coger Dep. 120-21. Furthermore, TRI agent
Stan Byrd stated he was not treated any differently for advocating for the Union. Byrd Decl. 1
3-5.

Coger is not aware of the occurrence infractitatus of any of her co-workers. Coger
Dep. 186-89. On October 17, 2010 Sanders was placed on a final written warning
for attendance. Sanders Dep. 26-29, Ex. 6. Thetonk that Sanders missed work and was not
issued an occurrence was when he missed schetsdf work due to an on-the-job injury (an
authorized absence) between Septeniirand October 13, 2010. Sanders Dep. 26-29, Ex.
6. Coger is not aware of amgent who received nine occeinces under Regional Elite policy
and was not discharged for it. Coger Dep. 186-88nters also discharged TRI agents Connie

Obriant and David Williamson for violating Regial Elite's attendance policy. Senters Dep.



49. Senters issued numerous warnings otber agents for reaching more than four
(4) occurrences inlling twelve monthperiod. Senters Dep. 50.
1. SUMMARY JUDGMENT STANDARD

Summary judgment is proper whef¢he pleadings, the diseery and disclosure
materials on file, and any affidias show that there is no genuiissue of material fact and that
the movant is entitled to judgment as a matter of”lafved. R. Civ. P. 56(c). In ruling on a
motion for summary judgment, ti@ourt must view the facts caibed in the record and all
inferences that can be drawn from thosesfantthe light most favorable to the non-moving
party. Matsushita Elec. Indus. & v. Zenith Radio Corp 475 U.S. 574, 587 (1986Nati
Satellite Sports, Inc. v. Eliadis, In@53 F.3d 900, 907 {6Cir. 2001). The Court cannot weigh
the evidence, judge the credibiliby withesses, or determine thattr of any matter in dispute.
Anderson v. Liberty Lobby, In&t77 U.S. 242, 249 (1986).

The moving party bears the initial burden d#gmonstrating that no genuine issue of
material fact exists.Celotex Corp. v. Catrett477 U.S. 317, 323 (1986). To refute such a
showing, the non-moving party must present ssigaificant, probative evidence indicating the
necessity of a trial for resolvj a material factual disputeld. at 322. A mere scintilla of
evidence is not enougtAnderson477 U.S. at 252yicClain v. Ontario, Ltd.244 F.3d 797, 800
(6™ Cir. 2000). This Couts role is limited to determining vether the case contains sufficient
evidence from which a jury could reamably find for the non-moving partyAnderson477 U.S.
at 248-49;Nat! Satellite Sports253 F.3d at 907. If the non-moving party fails to make a
sufficient showing on an essential element of its case with respect to which it has the burden of
proof, the moving party is en&ttl to summary judgment.Celotex 477 U.S. at 323. If this

Court concludes that a fair-minded jury could neturn a verdict in favor of the non-moving



party based on the evidence presented, it may enter a summary judgmestson477 U.S. at
251-52;Lansing Dairy, Inc. v. Espy89 F.3d 1339, 1347 t(”GCir. 1994).

The party opposing a Rule 56 motion may swhply rest on the mere allegations or
denials contained in the padypleadings. Anderson 477 U.S. at 256. Instead, an opposing
party must affirmatively present competent evide sufficient to establish a genuine issue of
material fact necessitating the trial of that isslee. Merely alleging that a factual dispute exists
cannot defeat a properly supportaedtion for summary judgmentid. A genuine issue for trial
is not establisheldy evidence that iSmerely colorablé,or by factual disputethat are irrelevant
or unnecessaryid. at 248-52.

[11. ANALYSIS

First, the plaintiff alleges that she wasntenated in violation of Section 2, Third and
Section 2, Fourth of the RLA. These claims @ften referred to as “union animus” claims. To
establish a union animus claim, the plaintiff metsbw that (1) she engaged in protected activity;
(2) the company was aware of such activity} 8¢ company harbored animus toward the
activity; and (4) the animus was a salfactor in the terminationSeelnt’| Bhd. of Teamsters v.
UPS Co, 447 F.3d 491 (6th Cir. 2006)gbow v. American Trans Air, Ina86 F.3d 661, 666
(7th Cir. 1996) (stating the elements of a @ifacie case for discrimination pursuant to RLA).

Here, the defendant conceded, for the pupad the summary judgment motion, that the
first element is satisfied, i.@hat the plaintiff engaged in protected activity. The second
element is whether the defendant was awareswfh activity. There exists direct and
circumstantial evidence that I8ers knew about the plaintiffgnion activity. Senters directly
spoke with the plaintiff regarding the UnionSpecifically, Senters told Coger that a union

“would limit her ability to do things.” Coger 150-15%enters also testified that she shared her
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feelings regarding her personal involvemena innion when she worked at Kroger. Senters Dep
76-77. In addition, Coger gave Senters the bgsigard of the Union ganizer that contacted
her at the beginning of the orgaing campaign. Coger Depo. 126.

Moreover, there is circumstantievidence that Senters knewtbe plaintiff’'s support for
the Union because in May 2010 Senters told engasyin a meeting they should stay if they
wanted to hear information about the Unior &oger remained in the meeting. Also, Coger
scheduled a shift-trade so tislte could attend a Union meetingMinneapolis although there is
some dispute over whether Senst knew of the reason for tlehange. Coger would talk
about the Union 10-15 feet sude of Senters's office.oQer Dep. 138, 156, 183. Finally,
Senters testified that she onlgard "gossip" about which stati employees might be "for" the
Union. Senters Dep. 67. All ahis evidence is sufficient tewithstand summary judgment on
this second element.

As to the third element, whether the compaarbored animus toward the union activity,
there is no direct evidence of opleaostility. However, there is a genuine issue of fact as to this
factor based on circumstantial evidence. Whemtakie facts in the light most favorable to the
plaintiff, there is evidence in the record thag tthefendant instructed @hoyees not to talk to
Union representatives and to inform management if a Union representative attempted to contact
them. Also, after an apparently required camp meeting, employees who were interested in
the Union were told they could stay to receive information. Although there is nothing overtly
discriminatory about this action, a jury could i@aeble conclude that thigas an attempt by the
defendant to identify union supportensa way to presse the interestd employees not to attend
because they would clearly be idéetl. Senters also told the piéif that if the Union were to

organize, then it “would limit her ability to doitlys.” The defendandid not begin strictly
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enforcing the attendance policy until near the same time as the union organization efforts.
Finally, the plaintiff was discharged for repeatedly violating #éittendance policy shortly after
she had co-workers sign cards dentaiig their support for the Unidn.

The last factor is whether the animus wasaasal factor in théermination. Again,
considering the facts in the light most favorablehe plaintiff, a reason#b trier of fact could
infer such causation. Much of the evidence Wwtaapports the third factor likewise supports this
fourth factor. The possible attempts by ttefendant to identify the Union supporters is
circumstantial evidencef support. The fact that the attenda policy was not strictly enforced
until the union organizing efforts is furtherraimstantial evidence. Because this was the
conduct for which the plaintiff was terminateshd because the termination was temporally
proximate to her efforts in soliciting co-workerssign Union support cards, a reasonable trier of
fact could infer causation. For all of the reasees forth above, there is a genuine issue of
material fact as to whether the plaintiff has @narfacie case as to her union animus claims. As
such, summary judgment in that regard is DENIED.

Second, this Court musddress whether th&'right Linetest applied irfNational Labor
Relations Act (“NLRA") cases applies in RLA caseSee Wright Line, a Div. Of Wright Line,
Inc., 251 N.L.R.B. 1083 (N.L.R.B. 19803ge alsdDirector v. Greenwich Collieries512 U.S.
267, 276-78 (1994) (discussiMyright Ling; N.L.R.B. v. Transp. Mgmt. Corpt62 U.S. 393,
395 (1983). Other courts have employed thisden-shifting framework in RLA casesSee
Amarsingh v. JetBlue Airways Corpl09 Fed. Appx. 459 (2nd Cir. 2011)ebow v. American
Trans Air, Inc, 86 F.3d 661, 666 (7th Cir. 199@pscello v. Southwest Airlines C@26 F.2d

217, 222-23 (5th Cir. 1984Air Line Pilots Ass'n Int'l v. E. Air Lines, Ina863 F.2d 891, 893

2 There is enough circumstantial evidence contained ineberd that this Court neewbt address the plaintiff's
claim that the defendant distributadnemorandum indicating that the Company would fold if employees organized.
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(D.C. Cir. 1988);see alsdDiaz v. Amerijet Int'l Inc.872 F. Supp. 2d 1365 (S.D. Fla. 2012);
Calloway v. SkyWest Airlined79 LRRM 2750 (D. Utah 2006¥3rosschmidt v. Chautauqua
Airlines, Inc, No. C85-1432-A, 1986 WL 10077, (N.D. Ohio April 11, 1986); andeckett

v. Atlas Air, Inc, 968 F. Supp. 814 (E.D.N.Y. 1977). This Court finds the reasoning set forth in
those cases persuasive and will utilize\Wrgght Linetest in this case.

Third, the Court must now apply theright Linetest. According toNright Ling the
employee must prove by a preponderance efdhidence that her protected conduct was a
substantial or motivatingattor for the dischargeN.L.R.B. v. G&T Termal Packaging Co.,

Inc., 246 F.3d 103, 116 (2d Cir. 2001). Once this burden is met, the employer can avoid liability
if it demonstrates by preponderance of the evidenthat it would haveerminated the employee
absent the protected condudd.

Although this Court has found that a reasonalme ¢f fact could infer a prima facie case
and even causation from the circumstantial exsdemhis Court cannotrfd that the plaintiff's
protected conduct was the motivating factor fa thischarge because the evidence shows that
the defendant would have termiedther absent the protected condu@ranted the timing of the
discharge is somewhat troublinigowever, it is undisputed thatetiplaintiff clearly violated the
no-fault attendance policy. In addition, theren@s evidence that any other union supporter, in
particular, Stan Byrd, was disorinated against. Furthermore, the evidence shows that the
attendance policy was implemented and trac&edsistently and fairly. Every employee’s
attendance record was reset t@wozeccurrences prior to the ém” strict enforcement. All
employees were retrained on the policy and signed documentation indtbaimgnderstanding.
The plaintiff signed such a document. In suhe plaintiff can point to no other instance of

discrimination and no other incident where d&otemployee, who was not a union supporter,
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was treated more favorably than herself. Themmigenuine issue of materfalct on this issue.
Accordingly, the defendant’s motion for summary judgment is GRANTED.
V. CONCLUSION

For the reasons set forth above, the migdmt's motion is GRANTED. The case is,
therefore, dismissed on the merits.

ENTER:

s/J. RONNIE GREER
UNITED STATESDISTRICT JUDGE
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