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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT GREENEVILLE

VALERIE NORTON, Individually and as )
Parent and Next BeBtriend of N.J.C.N. )
Deceasednfant, )
)
Plaintiff, )
)
V. ) NO.:2:11-CV-157
)
GREENE COUNTY, TENNESSEKET AL, )
)
Defendants. )

MEMORANDUM OPINION AND ORDER

Greene County, Tennessee, the only remaining defendant in this section 1983 action,
filed a Motion for Summary Judgment, [Doc. 44The plaintiff has allged (1) that the County
had a policy or custom of discouraging the paédical staff from calling for emergency medical
services; and (2) thatehCounty had a policy or custom pfoviding unconstitutional medical
care to inmates. The defendangues first that there is no umtleng constitutional violation.
Second, the defendant argues that no policycastom was a moving force in causing
a constitutional violation. Thplaintiff has not filed a responsd-or the reasons stated below,
the Court finds that there was no constitutional violation, and the defendant’s motion is
GRANTED. Because the motion is granted onftte# ground, this Court will not address the

second.

! The reference to Greene County includes the nameddeits in their official capacities and the Greene County
Commission. However, any claims against the indivicaffitial capacity defendants and the Greene County
Commission are DISMISSED because Gre€nanty is the proper defendant.
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. FACTS

The facts are fully set out in thSourt's March 6, 2012 Memorandum Opinion and
Order, [Doc. 42], with a few exceptions listeddve. The Greene County Sheriff's Department
provides its inmates a medicahftconsisting of one physician and two nurses. [Doc. 31, | 4;
Doc. 35, 1 4; and Christy Aff., 1 3]. The depami'g policy is that the medical staff makes all
medical decisions regarding inmates. The mgansent of the Sheriff's Department does not
interfere with any medical decisions. [Doc. 29, | 10].

In regards to the plaintiff specifically, ontige events of June 1, 2010, are still at issue.
See[Doc. 42]. On June 1, 2010, the jail physician, athews, and a jail nurse, Susan Christy,
L.P.N. examined the plaintiff for complaints whusea and vomiting and because the day before
Nurse Sherry Sowers had observed a knot & glaintiff's abdomen. [Affidavit of Susan
Christy, L.P.N., 11 7-10]. DMathews was unable toalpate the knot ankle ordered for the
plaintiff to be kept in the Diention Center on medical watcimtil Nurse Sowers returned on
June 7. The records show that correctiaffiters checked on Ms. Norton on an hourly basis
from 1:00 p.m. until 6:00 p.m. on June 1. [Ctyi&ff., 1 7-9]. Nurse Christy checked on the
plaintiff in her cell regardin@ complaint of cramping at arousd30 to 6:40 p.m. on June 1,
2010. She did not know the plaintiffas pregnant, and she then té# plaintiff's cell to obtain
some ibuprofen. [Christy Aff.,  11]. Whilshe was gone, Nurse Christy and Correctional
Officer Johnnie Wade heard noise coming fribra plaintiff's cell andmmediately responded.
[Christy Aff., 1 11 and Affidavit of Johnnie Wad§ 4]. When they awved at the cell they
learned that the plaintiff had suffered a misieae. [Christy Aff., § 11 and Wade Aff., 1
4]. According to Nurse Christy, the fetus was w@ble at the time ofmiscarriage. [Christy

Aff., 1 11 and Doc. 35, 1 35]. Nurse ChristydaC.O. Wade transpodehe plaintiff and the



fetus to the Laughlin Hospital. [Christy Aff., 4 and Wade Aff., § 5]. Nurse Christy did not
deem it necessary to call an ambulance, bukske that she could call an ambulance if in her
medical judgment it had beenecessary. [Christy Aff.,, f2-13]. The plaintiff was
provided appropriate, non-emergent carthatHospital. [Christy Aff., {1 13-14].

1. SUMMARY JUDGMENT STANDARD

Summary judgment is proper wheféhe pleadings, the diseery and disclosure
materials on file, and any affidis show that there is no genuiissue of material fact and that
the movant is entitled to judgment as a matter of”lafved. R. Civ. P. 56(c). In ruling on a
motion for summary judgment, th@ourt must view the facts caibed in the record and all
inferences that can be drawn from thosesfantthe light most favorable to the non-moving
party. Matsushita Elec. Indus. & v. Zenith Radio Corp475 U.S. 574, 587 (1986Natf
Satellite Sports, Inc. v. Eliadis, In@53 F.3d 900, 907 {6Cir. 2001). The Court cannot weigh
the evidence, judge the credibiliby withesses, or determine thettr of any matter in dispute.
Anderson v. Liberty Lobby, In&t77 U.S. 242, 249 (1986).

The moving party bears the initial burden a#gmonstrating that no genuine issue of
material fact exists.Celotex Corp. v. Catrett477 U.S. 317, 323 (1986). To refute such a
showing, the non-moving party must present ssigaificant, probative evidence indicating the
necessity of a trial for resolvj a material factual disputeld. at 322. A mere scintilla of
evidence is not enougtAnderson477 U.S. at 252yIcClain v. Ontario, Ltd.244 F.3d 797, 800
(6™ Cir. 2000). This Couts role is limited to determining vether the case contains sufficient
evidence from which a jury could reamably find for the non-moving partyAnderson477 U.S.
at 248-49;Nat! Satellite Sports253 F.3d at 907. If the non-moving party fails to make a

sufficient showing on an essential element otése with respect to which it has the burden of



proof, the moving party is en&tl to summary judgment.Celotex 477 U.S. at 323. If this
Court concludes that a fair-minded jury could neturn a verdict in favor of the non-moving
party based on the evidence presented, it may enter a summary judgmestson477 U.S. at
251-52;Lansing Dairy, Inc. v. Espy9 F.3d 1339, 1347 {&Cir. 1994).
The party opposing a Rule 56 motion may not $ympst on the mere allegations or denials
contained in the party pleadings.Anderson477 U.S. at 256. Instead, an opposing party must
affirmatively present competent evidence sufficienestablish a genuine issue of material fact
necessitating the trial of that issud. Merely alleging that a factual dispute exists cannot defeat
a properly supported motiofor summary judgment.Ild. A genuine issue for trial is not
established by evidence that“imerely colorablé, or by factual disputes that are irrelevant or
unnecessaryld. at 248-52.
[11. ANALYSIS

Again, the plaintiff alleges that the defendaiatiated her constitutional rights in (1) that
the County had a policy or custom of dis@mging the jail medical staff from calling for
emergency medical services; and (2) that @oanty had a policy ocustom of providing
unconstitutional medical care. There is no such thingeggondeat superioliability in the
context of Section 1983 actior8ee Ford v. County of Grand Traversd5 F.3d 483, 495 (6th
Cir. 2008). Instead, a plaintifinust prove two things in orddéo make out a case against
a governmental entity, i.e. Greene County. The firftas the plaintiff musprove that there was
an underlying constitutional violation. The seconthat the plaintiff wou have to prove that a
policy or custom of Greene County was a “nmgvforce” in causing the alleged constitutional

violation.



Section 1983 prohibits any “person whonder color of any statute, ordinance,
regulation, custom, or usage, ahy State” from depriving any.S. citizen “of any rights,
privileges, or immunities secured by the constitution and laws.” The plaintiff alleges that the
defendants violated her Eighth Amendmerghts. The Eighth Amendment prohibits the
infliction of cruel and unusual punistent. U.S. Const. amend. VIII.

As applied to prisoners, this constitutibgaarantee encompasses a right to medical care
for serious medical needsSee Estelle v. Gambhld29 U.S. 97, 103-04 (1976). However, the
Eighth Amendment prohibits mistreatment onljtifis tantamount to “punishment,” and thus
courts have imposed liability upon prisorffi@als only where they are “so deliberately
indifferent to the serious medical needs abk@ners as to unnecessarily and wantonly inflict
pain.” Horn v. Madison County Fiscal Courk2 F.3d 653, 660 (6th Cir. 1994). A serious
medical need is “one that has been diagntyea physician as mandating treatment or one that
is so obvious that even a lay person woahkkily recognize the nessity for a doctor’s
attention.” Blackmore v. Kalamazoo Countp90 F.3d 890, 897 (6th Cir. 2004) (citing
Gaudreault v. Municipality of Saler823 F.2d 203, 208 (1st Cir. 19900¢h’g en banc denied.
Negligence or medical malpractice alone carsudtain an Eighth Amendment claim, absent a
showing of deliberate indifferencé&stelle 429 U.S. at 105-06.

“Deliberate indifference” is analyzed by both an objective and a subjective
component.See Comstock v. McCrar273 F.3d 693, 702 (6th Cir. 2001n cases involving an

inmate’s medical needs, the need “mbst objectively, ‘sufficiently serious.” Farmer v.
Brennan 511 U.S. 825, 834 (1994) (citing Wilson v. Seiter, 501 U.S. 294, 298 (1991)). In
considering the subjective component, a milHi must produce eviehce showing “that the

official being sued subjectivelperceived facts from which to infer substantial risk to the



prisoner, that he did in fact draw the infezen and that he then disregarded that risk.”
Comstock 273 F.3d at 703. The subjective componequires that an official who actually
knew of the serious medical need possessed ffecisatly culpable state of mind in denying
medical care.”Miller v. Calhoun County408 F.3d 803, 813 (6th Cir. 2005) (quotiRgrmer,

511 U.S. at 834). “Deliberate indifference reqaira degree of culpaltyli greater than mere
negligence, but less than ‘acts or omissiémsthe very purpose ofausing harm or with
knowledge that harm will result.”ld. at 813 (quoting~armer, 511 U.S. at 835). The Supreme
Court has also said, “an official's failure #@ileviate a significant risk that he should have
perceived but did not, while no cause for coamaiation, cannot under our cases be condemned
as the infliction of punishment.Farmer, 511 U.S. at 838.

The Sixth Circuit has held that “delibezandifference may be established by a showing
of grossly inadequate care as well as [bypeaision to take an easier but less efficacious course
of treatment.” Terrance v. Northville Reg’l Psychiatric Hos@86 F.3d 834, 843 (6th Cir. 2002)
(quotingMcElligott v. Foley 182 F.3d 1248, 1255 (11th Cir. 1999)). The relevant inquiry as to
whether a defendant provided grossly inadeqoate is “whether a reasonable doctor . . . could
have concluded his actions were lawfulWaldrop v. Evans871 F.2d 1030, 1034 (11th Cir.
1989). However, the Eleventh Circuit cases upon wharhancewas based note that a showing
of “grossly inadequate care” satisfies only titgective prong of the “diberate indifference”
standard. A plaintiff must still present eviderafea prison official’'s subjective awareness of,
and disregard for, a prisoner’s serious medical ne&ke Campbell v. Sike$69 F.3d 1353,
1364-65 & n. 9 (11th Cir. 1999).

The district court held irPatterson v. Carroll County Detention Cent€2006 WL

3780552 (E.D.Ky. 2006), that the condition of beinggpant is not a “serious medical need”:



the general condition of beingregnant does not necessarily
constitute a serious medical neatl any given moment in time
during incarceration absent ava@éopment that “must require
immediate attention.’Smith v. Franklin County227 F.Supp.2d
667, 677 n. 10 (E.D.Ky.2002) (citinGaldwell v. Moore 968
F.2d 595, 602 (6th Cir.1992)see also Coleman v. Rahijal4
F.3d 778, 784-85 (8th Cir.1997).

Id. at *3, fn. 5.

If the plaintiff proves tat Greene County violated heonstitutional rights by being
deliberately indifferent to a sexs medical need, then the plaintiff “must also demonstrate that,
through its deliberate conduthe municipality was the ‘movinigrce’ behind the alleged injury.
That is, a plaintiff must showhat the municipal action was takevith the requisite degree of
culpability and must demonstrate a direct saduink between the umicipal action and the
deprivation of federal rights.Cherrington v. SkeeteB44 F.3d 631, 645 (6th Cir. 2003).

A plaintiff may look to four diferent avenues to prove the existence of a municipality’s
illegal policy or custom:(1) the municipality’s legislative enaxents or official agency policies;
(2) actions taken by officials with final decision-making authority; (3) a policy of in adequate
training or supervision; or (4) @ustom of tolerance or acquiescerof federal rights violations.
Monell, 436 U.S. at 694. Inadequate training may es@wthe basis for liability “only where the
failure to train amounts to deliberate indifferetoehe rights of persons with whom the police
come into contact.”City of Canton v. Harris489 U.S. 378, 388 (1989herrington 344 F.3d
at 646.

Under an inaction theorg, plaintiff must show:

(1) the existence of a clear and persistent pattern of [illegal
activity];

(2) notice or constructive notice time part of the [defendants];



(3) the [defendants’] tacit appralof the unconstitutional conduct,
such that their deliberate indiffei@in their failureto act can be
said to amount to an offai policy of inaction; and

(4) that the [defendants’] custowas the “moving force” or direct
causal link in the constitional deprivation.

Thomas v. City of Chattanoogd98 F.3d 426, 429 (6th Cir. 2005) (citipe v. Claiborne
County 103 F.3d 495, 508) (6th Cir. 1996)).

Here, the plaintiff cannot establish thatyane was deliberately irftirent to a serious
medical need. Thus, there is no constitutionalatioh, and this Court need not address whether
a policy or custom of Greene County was a “moving force” in causing the alleged constitutional
violation.

The plaintiff cannot show that Nurse Chyisvas deliberately indifferent to a serious
medical need by failing to call an ambulance for hetherfetus, i.e. a delay in treatment. In
order to survive a motion for summary judgmdrased on a delay in treatment claim, the
plaintiff must: (1) present sufficient evidem from which a jurycould conclude that
Nurse Christy's decision rose tbe level of deliberate indiffence, and (2) present expert
medical proof that would allow a jury to conde that the alleged delay in treatment had a
detrimental effect.SeeNapier v. Madison County, Ky238 F.3d 739, 742 (6th Cir. 2001).

First, there was no deliberate indifferenexduse according to Nurse Christy there was
no need for any emergency medical service. Thesf@as not viable. Thewafe, transport to the
hospital via ambulance unfortunateipuld not have made a differee. While the plaintiff had
just experienced the traumatic event of a miisage, Nurse Christy did not believe there was a
medical emergency that required calling an amhaddo transport the plaiff as opposed to the

transport she provided. Seconide plaintiff has failed to spond to the motion for summary



judgment and has not provided expert medical ptbaf the alleged delay in treatment had a
detrimental effect on either her or the fetus.

Next, the plaintiff would have to show thiie medical care she received on June 1, 2010
was so inadequate that it rose to the level of deliberate indifference to a serious medical need. On
June 1, 2010, the plaintiff was examined bg thil physician and a ilanurse, and she was
placed on medical watch. Nurse Christy statelenaffidavit that she did not know the plaintiff
was pregnant, and the plaintiffddnot mention the fact that she might be pregnant to Nurse
Christy or Dr. Matthews at thaime. Nurse Christy further stated that she and Nurse Sowers
knew the plaintiff had previolyshad a tubal ligation in 2007.

Prior to the plaintiff’'s miscarage on June 1, 2010, Nurser{Sty was in the process of
obtaining pain medication for heimmediately after the miscaage, Nurse Christy and C.O.
Wade transported her to the hospital. Althoube plaintiff undoubtedly suffered a traumatic
event, there is no evidence of deliberate indifference.

V. CONCLUSION

For the reasons stated above, the pfaircannot establish that there was an

underlying constitutional violation. Therefore, tBeurt need not address whether the plaintiff

could prove that a policy or custom ofé@@ne County was a “moving force” in causing the

2 Nurse Chirsty also stated in her affidavit:

The only time that she mentioned to me that she might be pregnant was on
February 27, 2010, which was the firstydaf this particular incarceration. On

that day, | recall walking by Ms. Norton as she was being booked into the
Detention Center. She asked me for egpancy test because she thought she
might be pregnant. 1told her that she could not be pregnant because she had had
her tubes tied (meaning she had had a tubal ligation). Ms. Norton never
mentioned to me a possible pregnancy again and | never passed that information
on to anyone else.

[Christy Aff., 1 9].



alleged constitutional violation. As such, the defendant’'s Motion For Summary Judgment, [Doc.

44]. The case will be DISMISSED on the merits.

s/J. RONNIE GREER
UNITED STATES DISTRICT JUDGE
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