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UNITED STATES DISTRICT COURT FOR THE
EASTERN DISTRICT OF TENNESSEE
AT GREENEVILLE

GERALD I. KRAFSUR, )
Plaintiff, )
)
V. ) NO. 2:11-CV-170
)
MICHAEL J. DAVENPORT, individually )
and in his official capacity, and the )
SOCIAL SECURITY ADMINISTRATION, )
Defendants. )

MEMORANDUM OPINION AND ORDER

This matter is before the Court on defendamistion to dismiss plaintiff’s Second Amended
and Supplemental Complaint, [Doc. 27]. Plaintiff has responded in opposition, [Doc. 29],
defendants have replied, [Doc. 33], and the mattensripe for disposition. For the reasons which
follow, the motion to dismiss will be GRANTED.

|.Procedural Background

OnJune 13, 2011, the plaintiff, an administrataw judge (“ALJ”) with the Social Security
Administration (“SSA”) filed his initial complaingDoc. 1]. All defendants moved to dismiss
pursuant to Federal Rules of Civil Proceduréd)@() and 12(b)(6), [Doc. 4]. On October 4, 2011,
plaintiff filed an Amended and Supplemental Cdanmt, [Doc. 13], and defendants again moved
to dismiss, [Doc. 16]. After full briefing on thmotion to dismiss, platiff was granted leave by
the Magistrate Judge to file a second amemdatblaint, [Doc. 25], and the Second Amended and
Supplemental Complaint was filed on June 26, 2012, [Doc. 26].

In the pending motion to dismiss, defendangsiarthe complaint must be dismissed because
(1) the plaintiff’'s claims are constitutional tort claims, knownBisénsclaims,” for which federal

agencies and federal officials have not waived sovereign immunity and the Administrative
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Procedures Act and the Tucker Act are not applicable to the plain#fiR®fisclaims”; (2) the
plaintiff's claims, including the plaintiff’s claimagainst the defendant Davenport in his individual
capacity, allege prohibited personnel actions which are preempted by the comprehensive statutory
scheme of the Civil Service Reform Act (“CSRA”); and (3) the plaintiff’s tort claim for intentional
infliction of emotional distress against defendaatenport in his individual capacity fails because
it is also preempted by the CSRA and becauspl#etiff has failed to exhaust his administrative
remedies under the Federal Tort Claims Act.

ll.Facts

The following facts, taken from the Second Amended and Supplemental Complaint, are
accepted as true:

The plaintiff, a licensed attorney, is an Abdthe SSA assigned 85A’s Region Four field
office in Kingsport, Tennessee. He hears and deal@@ms for Social Security disability benefits
and conducts hearings in Kingsport, Morristown, Tennessee and Asheville, North Carolina. Krafsur
also decides claims for attorney’s fees by sssfté claimants. Defendant Michael J. Davenport
(“Davenport”) is the Hearing Office Chief ALJ ("HOCALJ”) for the Kingsport field office.

Krafsur “has been routinely conservativeawarding attorney’s fees in response to fee
petitions” from claimant’s attorneys who have no fee agreement with their clients. The fees are paid
by the claimants and deducted from their digglawards. In September, 2010, Davenport began
pressuring Krafsur to make higher attorney’s fee awards. Krafsur objected to the “illegal” directive
from Davenport “on the grounds that it interfeveth his judicial independence.” Davenport then
began to retaliate against Krafsur to punish himrdééusing to make higher attorney’s fee awards.

Since 1991, Krafsur had established a pattern of working several hours on some Saturdays



and after normal office hours during the weekdmplete his assigned cases. He was not paid
extra, and did not request extra pay, for Satueday after-hours work. Davenport, in retaliation
for Krafsur’s refusal to grant higher attorney’s fedisected Krafsur to ep his Saturday and after-
hours work, causing Krafsur to “suffer mental goingysical distress,” making it more difficult for
him to perform his job duties.

In further retaliation, Davenport began to dengfisur’s request for personal “use or lose”
leave, unless he presented the leave requd3atenport in person, contrary to the prior office
practice of placing such request for leave in the timekeeper’s interoffice box. Other ALJs were
allowed to continue the prior practice. Davenpieclared Krafsur “AWOL” for approximately 26
hours of requested leave which had not been presented to him personally and accused Krafsur of
being “insubordinate.” As a result of the “unapyged” leave, money was withheld from Krafsur’s
paycheck by Davenport and Krafsur’s available ‘midese” leave hours were reduced to match the
reduction in pay, depriving Krafsur of both pay and leave hours.

In January, 2011, Davenport retaliatorily cancelled hearings Krafsur had scheduled in
Asheville, North Carolina without Krafsur’'s agreem. Krafsur was notéd of the cancellations
by Davenport by telephone before he drove to Aillee Krafsur objected that Davenport did not
have the authority to cancel hearings and Davenport “announced” he had done so because of bad
weather. Krafsur was embarrassed by the cancellations.

Krafsur notified the Office of Specialddnsel (*OSC”), Davenport and SSA regional
managers by his January 6, 2011 letter of his objection to Davenport’s “illegal and retaliatory
interference with his judicial independenceKrafsur’s letter advised OSC that he considered

Davenport’s actions to be “constructive and invdary adverse employment actions” and that SSA



had not advised him of his aggd rights to the Merit Systenf&otection Board (* MSPB”) as
required by the CSRA. Neither @$ior SSA responded to Krafsulétter and have “stonewalled”
his complaints.

In May, 2011, Davenport “disparaged” plaintiff's work performance to Region Four
supervisors and “threatened” to deny the pitiinon-emergency leave if Krafsur did not meet
performance “benchmarks.” Davenport has continoeetaliate against Krafsur by “insisting” that
he present leave requests personally and “thriegfeKrafsur with disciplinary action if “he
requests or takes leave without meeting” performance benchmarks which were imposed on plaintiff
but not other ALJs.

Retaliation against plaintiff has continued sitiee filing of the initial complaint. In July,
2011, the “defendants” altered a leave reqsigstsubmitted by Krafsur while Davenport was out
of the office on vacation. The leave request was altered “by a co-conspirator in the retaliation cabal”
to reflect that Krafsur had requested two hafigave on July 14, 2011,9tead of eighteen hours
of leave for July 14 - 18, 2011. As a result, Ktafwas again declared AWOL and one day’s pay
deducted from his next paycheck. When Kragslvised Davenport after Davenport returned from
his vacation that he had called the Kingsport $8ike on July 18, Davenport accused him of being
a “liar.” Krafsur submitted a duplicate leavejuest at Davenport’s insistence, which Davenport
then rejected. Davenport subsequently s#aintiff two letters demanding that Krafsur and
Davenport discuss the July leave situation #seifprior discussion and duplicate leave request had
never occurred. Krafsur requested that the Insp&staeral investigate the illegal alteration of the
leave request by letter dated August 23, 2011.

In further retaliation, Davenport then misreprase the July leave situation to Region Four



supervisors. As aresult, Regional Chief ALJ Ollie Garmon (“Garmon”) issued a written reprimand
to Krafsur. Davenport “withheld” from his report to Region Four supervisors that the interim
HOCALJ had approved Krafsur’s request feave during Davenport’s absence on vacation, that
an SSA employee in the Kingsport office altetbe request, that Krafsur and Davenport had
discussed the July leave report in detail whend(nafeturned to the office, and that Davenport had
insisted that Krafsur submit a duplicate leawpest. SSA later reimbursed the plaintiffs AWOL
pay deduction.

Krafsur has suffered further “retaliation” smthe filing of his Amended and Supplemental
Complaint. In March, 2012, Krafsur was notified by Garmon that he would be investigating
Krafsur’s disability hearing procedures ammhduct. On or about April 12, 2012, Garmon came to
Kingsport and “interrogated” Krafsur for approximately 6.5 hours regarding several of his 2011
disability decisions. The questioning was an effort by SSA to harass and intimidate Krafsur and
“discourage him from continuing to pursue thiddeal court action.” Garmon instructed Krafsur
to refrain from discussing topics involving the SSA.

On May 10, 2012, Davenport placed Krafsur on paid administrative leave and began
reassigning Krafsur’s disability cases to other Aldsafsur was ordered to turn over all case files.
When Krafsur telephoned Garmon later on May 1Gn@a confirmed that Krafsur had to return
his files to the Kingsport office. Krafsur did disected. During a telephone conference, Garmon
directed Krafsur to clean out his office, tumhis government identification and certification
documents, and to remaat his residence until further notice. Defendants’ actions effectively
removed Krafsur from his ALJ position without affording him any administrative civil service

remedies.



Krafsur seeks injunctive relief, compensatory and punitive damages against Davenport, and

compensatory damages against SSA “not to exceed $10,000.00.”
[ll.Standard of Review

A Rule 12(b)(1)

Dismissal is appropriate under Federal Rule of Civil Procedure 12(b)(1) where the court
lacks subject matter jurisdiction over a plaintiff's ataiFed. R. Civ. P. 12(b)(1). If a Rule 12(b)(1)
motion challenges the court’s subject matter juctsoh based on the sufficiency of the pleadings’
allegations, the motion is a facial attat¢knited States v. Ritchi&5 F.3d 592, 598 (6th Cir. 1994).
In reviewing a Rule 12(b)(1) facial attack, the court must accept all material allegations as true and
construe them in a light most favorable to the non-moving pédty The defendants here raise a
facial challenge to the Second Amended and Supplemental Complaint.

B. Rule 12(b)(6)

To survive a Rule 12(b)(6) motion to dismiss, plaintiff's complaint “must contain sufficient
factual matter, accepted as true, to ‘state a claim to relief that is plausible on its Asterdft v.
Igbal, 556 U.S. 662, 678 129 S.@0O37, 1949 (2009) (quotirgell Atlantic Corp. v. TwombJp50
U.S. 544,570 (2007)). “A claim has facial plauigypwhen the plaintiff pleads factual content that
allows the court to draw the reasonable inference that the defendant is liable for the misconduct
alleged.” Id. at 1949 (citingl'wombly 550 U.S. at 556). Furthermotke plaintiff must provide in
the claim “more than an unadorned, the — de&mt— unlawfully— harmed— me accusatiomd:

(citing Twombly 550 U.S. at 555).



IV.Analysis and Discussion

As noted above, defendants essentially argue two broad bases in support of their motion to
dismiss: (1) Sovereign immunity, and (2) preemption by the CSRA.

A. Sovereign Immunity

“It is axiomatic that the United States may not be sued without its consent and that the
existence of consent is a prerequisite for jurisdictidiunaco v. United State§22 F.3d 651, 652-
53 (6th Cir. 2008) (quotingnited States v. Mitchelt63 U.S. 206, 212 (1983)). In other words,
“the United States cannot be suedlatvithout the consent of Congres®lock v. N.D. ex. rel Bd.
of Univ. and Sch. Landd61 U.S. 273, 287 (1983). Sovereigmunity “extends to the agencies
of the United States” or “federal officefacting] in their official capacities."Whittle v. United
States7 F.3d 1259, 1262 (6th Cir. 1998¢binson v. Overseas Military Sales Cofd F.3d 502,
510 (2d Cir. 1994). The plaintiff has the burdepmiving jurisdiction in order to survive a motion
to dismiss premised on lack of jurisdiction pursuant to Federal Rule of Civil Procedure 12(b)(1).
A waiver of sovereign immunity may not be iliggl and exists only when Congress has expressly
waived immunity by statuteUnited States v. Nordic Village, In&03 U.S. 30, 33 (1992).

Although the Second Amended and Supplemental Complaint is a somewhat rambling, often
repetitious, 24-page document, making it difficult tecgirn the exact contours of plaintiff's claims,
the plaintiff characterizes his claim here aBfaensclaim against defendant Davenport because
his attempted interference with the plaintiff's joidi independence and his subsequent pattern and
practice of retaliation have been committed undésroaf federal law,” [Doc. 26, T 21]. In his
memorandum in opposition to the motion to dismiss, plaintiff further characterizes his claims against

SSA and Davenport in his official capacity asmiaipremised on Krafsur’s “federal statutory right



of quasi-judicial decisional independence” createtthbysocial Security Act and the Administrative
Procedures Act.

1. Bivens-Claims Against SSA andDavenport in his Official Capacity

The defendants first asseratltplaintiff may not bring 8ivensaction against the
SSA or Davenport in his official capacity, citifgD.l.C. v. Meyer510 U.S. 471, 486 (1994) and
Salt Lick Bancorp v. F.D.I.C.187 Fed. App’x 428 (6th Cir. 2006)In his response, plaintiff
apparently concedes as much, acknowledging thaBikiensclaim is only against Davenport
individually. In any event, defendants arerect. To the extent Krafsur is assertBigenstype
claims against SSA, a federal agency, or Davenipohis official capacity, these claims are
DISMISSED because SSA and Davenport are immune from suit and the Court lacks jurisdiction.

2. Waiver of Sovereign Immunity?

As noted above, the plaintiff must demonstrate that sovereign immunity has been
waived; otherwise, the plaintiff's claims mustdiemissed for lack of subject matter jurisdiction.
Reetz v. United State®24 F.3d 794, 795 (6th Cir. 2000). Plaintiff identifies two federal statutes
in his complaint which he argues waive sovereign immunity--the Administrative Procedure Act
(“APA"), 5 U.S.C. 8 702et seq and the Tucker Act, 28 U.S.8.1346. The APA, he claims,
“waives the sovereign immunity of federal agencies, including the Social Security Administration[,]
for a federal civil action based on federal statutes which seek equitable and injunctive relief.” The
Tucker Act, he alleges, “waives the sovereign immunity of the United States for civil actions for
non-tort unliquidated damages based on federal statutg®oc. 26, { 2]. Neither of these federal
statutes, responds the defendants, constitute aessxipaiver of sovereign immunity for plaintiff's

claims against SSA or Davenport in his official capacity.



The APA provides, in part:

A person suffering legal wrong because of agency action, or

adversely affected or aggrieveddmyency action within the meaning

of a relevant statute, is entitledjtamlicial review thereof. An action

in a court of the United States seeking relief other than money

damages and stating a claim thaagency or an officer or employee

thereof acted or failed to act in afficial capacity or under color of

legal authority shall not be disesied nor relief therein be denied on

the ground that it is against the United States or that the United States

is an indispensable party. . . .
5 U.S.C.8 702. The plaintiff, however, misconstrues tielevant provisions of the APA and his
reliance on the Sixth Circuit’'s decision Toledo v. Jacksqmd85 F.3d 836 (6th Cir. 2007) is
misplaced. Contrary to plaintiff's apparent atisa, “the APA does not afford an implied grant of
subject-matter jurisdiction permitting federal judicial review of agency act@alifano v. Sanders
430 U.S. 99, 107 (1977 helsea Comm. Hosp. v. Michigan Blue Cross As830 F.2d 1131, 1133
(6th Cir. 1980) (holding that the “APA is not amependent basis for jurisdiction.”). Wh§e702
does not vest subject matter jurisdiction in the ctluetAPA may operate as a waiver of the defense
of sovereign immunity for nomonetary relief under 28 U.S.€1331, federal question jurisdiction.
Leonard v. Orr 590 F.Supp. 474, 477 (S. D. Ohio 1984). However, by its terms, the APA
authorizes challenges only to “final agency action for which there is no other adequate remedy in
acourt.” 5U.S.C§ 704;Beamon v. Browrl25 F.3d 965, 967 (6th Cir. 1997) (“Although the APA
provides a broad waiver of sovereign immunity the waiver is limited ... . [U]nder the APA, a
federal district court may onlyveew ‘[a]lgency action made reviewable by statute and final agency
action for which there is no other adequate remedy in a court.””). Such statutory waivers of

sovereign immunity are “strictly consed in favor of the United StatesReed v. Rend 46 F.3d

392, 398 (6th Cir. 1998).



The Tucker Act, 28 U.S.@ 1491, contains a limited waiver of sovereign immunity
for claims against the United States “founded either upon the Constitution, or any act of Congress
or any regulation of an executive department, or upon any express or implied contract with the
United States, or for liquidated anliquidated damages in casex sounding in tort.” 28 U.S.C.
81491(a)(1). The United States Court of Fed€laims has jurisdiction over such claimd. The
so-called “little” Tucker Act, 28 U.S.@ 1346(a)(2), grants to federal district courts concurrent
jurisdiction to hear these claims for amounts not exceeding $10,000.

The defendants argue that there has Ibeewaiver of sovereign immunity by the
APA for Krafsur’s claims for equitable relief addmages against SSA and Davenport in his official
capacity. Defendants correctly argue &&02 of the APA does not independently confer subject
matter jurisdiction on the court. They furthermorguerthat where a plaintiff alleges that an agency
has taken unlawful personnel actions, the CSR&lpdes jurisdiction under the APA or the Tucker
Act.

The plaintiff's rambling response does not make a coherent argument for subject
matter jurisdiction. He largely relies doledo v. JacksoandNash v. Califanp613 F.2d 10 (2d
Cir. 1980) (‘Nash I") to provide subject matter jurisdiction. He misreads both cases. Neither deals
with the precise question before the Court. Totedo v. Jacksqremployees brought an action
against the Secretary of the Department of Housing and Urban Development alleging breach of a
collective bargaining agreement. The Sixth Ciraffirming the districtourt’s finding of lack of
subject matter jurisdiction, noted that the pldisthad “not identified an applicable waiver of
sovereign immunity--by, say, invoking the dchistrative Procedure Act, 5 U.S.8.702.” 485

F.3d at 840. The case does not holglamitiff appears to assert, however, that the “Sixth Circuit

10



Court of Appeals has urged federal employees filadederal court actins for injunctive relief
against their federal agency-employer to utilize the waiver of sovereign immunity provisions” of the
APA or that the APA in fact waives sovereign immunity for such claims, [Doc. 29 at 4].

Likewise, plaintiff's reading dNash v. Califans off the mark. IiNash the Second
Circuit considered the question of whether AnJ, asserting a statutory right to decisional
independence, had standing to bring suit for &iagedly unauthorized regime of monitoring,
evaluation and control” over the Alsldecision making. 613 F.2d at 1lllash | as defendants
assert, stands only for the nasrproposition that plaintiff hagtanding to pursue his claimsSee
Nash v. BowerB69 F.2d 675, 678 (2d Cir. 198Qdsh 1) (“. . . we agredash Istands only for
the narrow premise that plaintiff has standing to pursue his claims !. .D&fendants have not
challenged Krafsur’s standing here and the Second Circuit’s pronouncements shed little light on the
guestion before the Court.

Despite plaintiff's obfuscation of the issithe Court will exame whether the APA
might provide subject matter jurisdiction to the Court for Krafsur’s claims. It might. First of all,
the Sixth Circuit has decided that the waiver of sovereign immun8y 02 is not limited to cases
brought under the APA but may extenad&ses brought under other statutdaited States v. City
of Detroit, 329 F.3d 515 (6th Cir. 2003). In that casegaancaourt held that § 702, providing
for suits against the government for relief “other than money damages” serves as a waiver of
governmental immunity with respect to non-monetary claichsat 520-521, unless relief is

forbidden by another statuid, at 521 (citingJp State Fed. Credit Union v. Walké®©8 F.3d 372,

1 As the defendants point out, the district couterst judgment in favor of defendants and dismissed the
plaintiff ALJ’s claim and the Second Circuit affirmeblash Il 869 F.2d at 676-77. Because the district court found
for the agency, the Second Circuit expressly declined to decide whether the APA conferred jurisdiction in lthe case.
at 678.

11



375 (2d Cir. 1999) (describing 702 as a “general waiver” but noting that relief is forbidden if
another statute forbids it)). As a result, theAARaives sovereign immunity for an action stating
a claim against the United States or its officers or employees and seeking relief other than money
damages without concern for whether the case wegdlagency action” or “final agency action.”
Renteria-Villegas v. Metro. Gov’t of Nashville and Davidson, @011 WL 4048523, *8 (M.D.
Tenn. Sept., 12, 2011)See also Snyder Computer Systems Inc., v. Lal2640 WL 3167851, *3
(S.D. Ohio August 10, 201@Yuniz-Muniz v. United States Border Pafr2012 WL 5197250 (N.D.
Ohio October 19, 2012). Thus, the APA may provide a waiver of immunity for Krafsur’s claim for
injunctive and equitable relief unless anothatuge precludes judicial review. 5 U.S87.01(a)(1).
Likewise, the Little Tucker Act may prade jurisdiction for Krafsur's monetary
claim against SSA. The defendants argue otheriviseever, asserting that the language of the Act
only extends concurrent jurisdiction to district dsdor contract cases, if the amount sought is less
than $10,000, citindwction Co. of America v. F.D.1.C132 F.3d 746, 749 (D.C. Cir. 1997). The
defendants misread both the District of ColunBiecuit’s holding and the plain language of the
statute. While the statute clearly confers coneuijrgisdiction on district courts and the Court of
Federal Claims for contract cases if #m@ount sought is less than $10,000, it does not limit
coverage of the Act to contract disputes. ThekBuAct, by its plain terms, governs non-tort claims
against the United States based on “the Constitubioany act of Congreser any regulation of
an executive departmemt; upon any express or implied contract with the United Statefer
liquidated or unliquidated damages in cases not sounding in tort . . .” 28 U.S.C. § 1346(a)(2)
(emphasis added).

B. Preemption by Civil Service Reform Act (“CSRA”)

12



Thus, the APA may provide jurisdiction for Krafsur's demand for non-monetary
injunctive and equitable relief and the Little Tucket for his monetary claim unless some federal
statute forbids the relief sought. That is exaefthat defendants contend. They specifically allege
that the CSRA precludes jurisdiction under the A#P@l Tucker Act because the basis for Krafsur’s
claims is alleged wrongful personnel actionsWhich he has a remedy under the CSRA. Plaintiff
does not argue that Krafsur is sabject to, or that “personnel actions generally” are not within the
scope of, the CSRA’s coverage, but he does aflmiehe specific actions taken by the defendants
and complained of by Krafsur are outside the saflee protection afforeld by the CSRA and that
this action is not precluded by the CSRA.

The holdings of the United States Supreme Colthited States v. Fausté84 U.S.

439 (1998) and of the Sixth Circuitktigiel v. Samsom40 F.3d 747 (6th Cir. 2006@rt. denied
549 U.S. 1111 (2007) guide and control the Court’s analysis hefeaubtiq the Supreme Court
considered whether an administrative officer i@ Bepartment of the Interior Fish and Wildlife
Service had the right to bring an action in thddfal Court of Claims challenging his removal from
his position and seeking back pay under the C&Mified and amended in various sections of
Title 5 of the United States Code). Fausto lagykt review of his removavith the MSPB which
dismissed his appeal on the grounds that “a nonpreference eligible in the excepted service has no
right to appeal to the MSPB.Id. at 442. In other words, the Claims Court dismissed Fausto’s
complaint on the grounds that, although it left Faustio no available remedy in the federal courts,
the CSRA provides the only mechanism for a federal employee to challenge his termination.
The Court of Appeals reversdgausto v. United State383 F.2d 1020 (Fed. Cir.

1986) and the Supreme Court reversed the Giiukppeals. The Supreme Court found that in

13



enacting the CSRA Congress had created amoehte new framework to replace the pre-CSRA
“patchwork system” with “an integrated scheai@dministrative and judicial review, designed to
balance the legitimate interests of the variousgmies of federal employees with the needs of
sound and efficient administrationld. at 445. The new statutegt@ourt explained, “prescribes

in great detail the protections and remediediegiple to such [adverse agency] action, including
the availability of administrative and judicial reviewld. at 443. The precise question framed by
the Supreme Court was “whether that withholdhgemedy was meant to preclude judicial review
for those employees, or rather merely to lethaam free to pursue the remedies that had been
available before enactment of the CSRAd’ at 443-44.

The Court concluded that the CSRA “displays a clear congressional intent to deny
the excluded employees the protections of @raps--including judicial review--for personnel
action covered by that chapterfd. at 447. The Court regarded the statute as reflecting “a
congressional judgment that those employees shoulagenaltle to demand judicial review for the
type of personnel action covered by that chaptht. at 448.

In Fligiel, a physician employed by the Veterans Administration (“VA") sued the
chief of staff at the VA medical center, the VA@ety Undersecretary for Health, the Secretary of
the VA and the Department of Veterans Affaseeking damages based on her alleged wrongful
transfer to another VA medical center. She also pursi@eeasclaim based on an alleged Fifth
Amendment violation. The district cowthimed jurisdiction pursuant to 28 U.S&1331, relying
on the Veterans Benefit Act, 38 U.S&7461et seq (“VBA”) and the APA. Relying largely on
Faustq the Sixth Circuit held that Fligiel could ng4in judicial review in reliance on the APA or

the VBA because Congress had precludecereWdy the passage of the CSRA. Unidaustq the

14



Sixth Circuit said, “Where a comprehensive remedial scheme exists to address agency adverse
actions, and Congress has clearly indicated thaidtioial review is available, an individual may
not choose other federal statutory avenues to obtain revidigiél, 440 F.3d at 752 (citingaustq
488 U.S. at 455).

The Sixth Circuit noted that it had previously reliedranistoto deny judicial review
to federal employees governed by the CSRRAat 751. In_eistiko v. Stonea lieutenant colonel
in the Ohio National Guard who was medically diddjea from aviation service, alleged violations
of his rights under the Constitution, the Nationad@liTechnicians Act, the Rehabilitation Act and
the Veterans Reemployment Rights Act. Bneh Circuit held that “the logic dfaustois that his
removal from the technicians position is not subject to judicial réveavd the “CSRA [ ]
preclude[s] Leistiko’s right of review under the APAd. at 753-54 (quotingeistiko v. Stonel 34
F.3d 817, 818, 820 (6th Cir. 1998)). Harper v. Frank 985 F.2d 285 (6th Cir. 1993), a postal
worker had no right to administraéivor judicial review for her claims that the postal service did not
follow its own regulations wheit denied her a promotiorfligiel, 440 F.3d at 754 n.4See also
Anderson v. TVA221 F.3d 1333 (Table), 2000 WL 924607, *1 (6th Cir. 2000) (the CSRA
“preempts any action arising outm#intiff’'s federal employment and precludes the district court’s
judicial review of such claims.”Blade v. U.S. Bankruptcy Couft09 F.Supp.2d 872, 876 (S.D.
Ohio 2008) (“[i]n light of the secial relationship between the fediegovernment and its employees,
this Court holds that the presence of a delibegratalfted statutory employment system is a ‘special
factor’ that precludesBivensremedy for federal employees.” (citipore v. Glickman113 F.3d
988 (9th Cir. 1997))Giesken v. Department of Veterans AffaR@07 WL 1287958 (E.D. Mich.

May 2, 2007).
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Every other federal circuit court of appeals to consider the questiorFsinswhas
come to the same conclusid®ee Semper v. United Sta®34 F.3d 90 (Fed. Cir. 2012) (noting that
Faustodid not limit its inquiry to employees of theaoutive branch, but to all “federal employees”
and holding that plaintiff, a probian officer for the District Courof the Virgin Islands, who had
no right of administrative or judial review under the CSRA, waséelosed from obtaining judicial
review of his termination by an alternative mechanise, through an action in the Court of
Federal Claims under the Tucker A&Jeber v. Dept. of Veterans Affgit1 F.3d 1061 (9th Cir.
2008) (relying orfFaustq holding that physician’s claim for baglay fell outside the scope of the
APA and the comprehensive statutory scheme &v#terans Health Administration did not permit
judicial review of plaintiff's claim);Dotson v. Griesa398 F.3d 156 (2d Cir. 2005) (federal
probation officer'sBivensaction precluded by comprehensive remedial scheme of CSRA even
though his grievances were exclddeom coverage of CSRABraham v. Ashcrof358 F.3d 931
(D.C. Cir. 2004) (FBI agent’s swatleging the FBI failed to abide by its own internal procedures and
regulations during a disciplinary proceeding against him barred by the exclusive remedy of the
CSRA); Pathak v. Dept. of Veterans Affgiid74 F.3d 28 (1st Cir. 2001) (review of a seven day
suspension of a physician employed by Department of Veterans Affairs precluded because the
CSRA does not provide judadireview of plaintiff’'s adverse personnel actiolrault v. Pena60
F.3d 346 (7th Cir. 1995) (CSRA precluded judicaliew in wrongful termination action brought
by student traineeBtephens v. Dept. of Health and Human Sery@¥sF.2d 1571 (11th Cir. 1990)
(“Faustq [ ] emphatically and conclusively estabksl the preemptive nature of the CSRA.”);
Yokum v. United States Postal Sery&#&7 F.2d 276 (4th Cir. 1989) (“Wagree, then, that ‘[u]lnder

Faustoanyemployee, including one in the postal seeyiwho is not included in the provisions of
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Chapter 75 was intended by Congress not to havagheto judicial review of his dismissal,”
notwithstanding any “statutory or non-statutopyrbcedural protection which postal employees
“previously may have enjoyed.\Witzkoske v. United States Postal Sernaded F.2d 70 (5th Cir.
1988) (“The clear holding dfaustois that employees excluded from the coverage of Chapter 75
are not entitled to judicial review of adverse personnel decisions.”).

Based on the clear weight of authoritye tourt holds that it lacks subject matter
jurisdiction under either the APA or the Tuckst because this action, arising out of Krafsur’s
federal employment, is precluded by the “corhpresive remedial scheme” established by the
CSRA. ltis beyond dispute thatafsur is subject to the CSRA. ALJs employed by SSA are clearly
civil servicé employeesSee Nash, 1613 F.2d at 12.

In an effort to avoid the preclusive effect of the CSRA, Krafsur advances several
arguments. First of all, Krafsur argues that@$RA affords him proteain only for (1) a removal,

(2) a suspension, (3) a reduction in grade, (4) a reduction in pay, and (5) a furlough of 30 days or
less, but does not afford him peation for the actions taken by defendants such as interference with
his statutorily created right dkcisional judicial independenakeclaring him AWOL or deducting
unapproved leave time from his pay check. In otfwds, he argues that the CSRA does not permit
him to seek relief fronthe MSPB for some of the agency actions of which he complains. True
enough, but of no consequen As the cases make abundantly clear, Krafsur is limited to the
remedies afforded by the CSRA,; if Congress has provided for none under the Act, none exist.

Faustq 484 U.S. 439, 448-49 (“The absence of pravidior these employees to obtain judicial

2 The term “civil service” is expressly defined, faurposes of all of Title 5, to include positions in “the
executive, judicial, and legislative bramshi of the federal government. 5 U.S&2101.
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review is not an uninformative consequencetteé limited scope of the statute, but rather
manifestation of a considered congressional judgthahthey should not have statutory entitlement
to review for adverse action . . .Bligiel, 440 F.3d at 752 (“The absEnof a provision allowing
judicial review offFaustds adverse personnel action in theR¥Swas an indication that Congress
did not intend employees to have such a righi¥hile Krafsur focuses on the question of whether
defendants actions are of the type for whickslefforded a remedy under CSRA, the proper focus
is on whether the claims arise out of his fetlemaployment relationship with the United States.
See Anderson, supra

Secondly, Krafsur argues that the failweSSA to give “plaintiff the adverse
personnel action notices required by 5 GR01.21 to advise him that has the right to appeal
to the MSPB” and the fact th@SC has not “complied with ti&-day and 90-day notice provisions
and the investigation obligations” imposed by 5 U.£@214 also show that the complained of
actions are “outside the scope” of the CSRBoc. 29 at 13, 14 n.8]. The Court disagrees.
Complaints about SSA’s failure to comply witte procedural requirements of the CSRA may be
made but only in the correct forny the agency itself, the MSPB, the Court of Claims, not in this
district court. Furthermore, plaintiff’'s exteéws citation of MSPB opinions simply underscores that
the MSPB is the correct forumindeed, one of the decisiok®afsur cites confirms MSPB
jurisdiction over a constructive removal clalmased on interference with an ALJ’s decisional
judicial independenceSee Doyle v. Dept. of Health and Human Seryiz@M.S.P.R. 170, 174
(1985). Finally, Krafsur appears to argue that tealtés somehow different because he is asserting
a federal statutory right of quasi-judicial indedence, that he asserts a constitutional claim for

violation of his First and Fifth Amendmenghts, and that he is assertinBigenstype claim. He
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is mistaken. See, e.g., Leistikd34 F.3d at 818, 820 (undeaustq plaintiff was precluded from
district court review of his asserted claiarssing both under the Constitution and various statutes
and holding that “[t]he reasoningB&usto. . . does not depend on whet constitutional violations
are alleged;"Fligiel, 440 F.3d at 749 (plaintiff's statutory aBi/ensclaims precluded)See also
Elgin v. Dept. of Treasury _ U.S. _, 132 S.Ct. 2126 (201(®plding that CSRA provided
exclusive avenue to judicial review over consiitnal claims). Thus, all of Krafsur’'s claims,
whether against the SSA, Davenport in his ddfidapacity or Davenport individually, whether
asserted under statute, the Constitution or otiservare precluded by the operation of the CSRA.

C. Intentional Infliction of Emotional Distress

Finally, the defendants argue that, to theixqpaintiff asserts a claim for intentional
infliction of emotional distress, it is also pregi®d by the CSRA or, alternatively, barred by the
Federal Tort Claims Act because Davenport’s acte wéhin the scope of his federal employment
and plaintiff has failed to plead exhaustionaviailable remedies. Defendants cite to § 41 of
plaintiff's second amended and supplemental complaint for what appears to be the assertion of a
claim for intentional infliction of emotional disss. Krafsur, in his response, does not respond to
the defendants’ assertion and doesatatify whether he is in facttempting to make a claim for
intentional infliction of emotinal distress. Despite the language used in § 41 of the Second
Amended and Supplemental Complaint, it does ppear to the Court that Krafsur is, in fact,
asserting such claim. To the extent he doesglrew the government is correct that such a claim
is preempted by the CSRA which not only preesifptafsur’s federal claims under the Constitution,
statute and/or regulation but also preempts state law clé@ees Rollins v. Marst®37 F.2d 134,

140 (5th Cir. 1991) (finding that CSRA preempts state law claims).
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V.Conclusion
For the reasons set forth herein, the defendants’ motion to dismiss, [Doc. 27], will be
GRANTED and plaintiff's Second Amended a8dpplemental Complaint will be DISMISSED.
So ordered.

ENTER:

s/J. RONNIE GREER
UNITED STATES DISTRICT JUDGE
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