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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT GREENEVILLE
TERRY D. SNEED,
Petitioner
V. No. 2:11-cv-295-JRG-DHlI

DAVID SEXTON, Warden,

N N N N N N N N N

Respondent

MEMORANDUM OPINION

This isa pro seprisoner’s application for a writ of haas corpus pursuant to 28 U.S.C. §
2254, filed by Terry D. Sneed (“Snéeat “Petitioner”), who is currently serving a sentence of
124 years with the Tennessee Department of Coore@Doc. 1). Sneed was indicted in Unicoi
County on two counts of aiding and abetting aggevaape and one count of aggravated rape
and in Carter County for one count of aggradatobbery and one count of kidnapping and was
convicted of all counts(Doc. 1, Pet.). Warden David Serthas filed a response, arguing that
relief is not warranted on any of Sneed’s iaiand, in support of his arguments, has submitted
copies of the state court recqi@ocs. 12 and 13). For reasons which appear below, this petition
will be DENIED.
. PROCEDURAL HISTORY

On November 5, 1998, Petitioner’'s convictiomsre affirmed on direct appeal by the
Tennessee Court of Criminalpfeals (hereinafter “TCCA”).State v. SneedNo. 03C01-9702-

CR-00076, 1998 WL 783330 (Tenn. Crim. App. Nov1898). On April 5, 1999, the Tennessee

! The cases were consolidated for trial in Unicoi Coutyeed v. Statélo. E2010-00323-CCA-R3-PC, 2011 WL
862029, at *2 n.1 (Tenn. Crim. App. Mar. 14, 205dBrm. to app. deniedTenn. 2011).
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Supreme Court (hereinafter “TSC”) denied his application for permission to appdal.
Petitioner did not file a petan for a writ of certiorari in tb United States Supreme Court.

Petitioner’'s next challenge to his coctvon was brought under the Tennessee Post-
Conviction Procedure Act, by means of Hiling, on March 15, 2000, a petition for post-
conviction relief. Sneed v. Stat®&o. E2010-00323-CCA-R3-PC, 2011 WL 862029, at *1 (Tenn.
Crim. App. Mar. 14, 2011). Aftea substantial delay, much of igh was attributed to Sneed,
and an evidentiary hearing on the claims, tlagespost-conviction coudenied the petition and
the TCCA affirmed the denial.ld., 2011 WL 862029, at *1, *5. R#goner's request for
permission to appeal was likesg denied by the TSC.

There followed this instant § 2254 habeas corpus application.
I. FACTUAL BACKGROUND

The factual recitation is taken from th€TA’s opinion on direct appeal of Petitioner’s

post-conviction case.

The victim in this case was an ployee at the Stop-In Market in
Carter County, where she geneyallorked the night shift from
eleven o’clock p.m. until seven adbck a.m. On November 29,
1992 at approximately one-thirtyna, shortly after the victim’'s
co-worker left for the night, leavinthe victim alone in the store,
two males entered the market.€effvo men, who were captured on
video surveillance tape, were amneith knives. They approached
the victim and demanded that she get a bag and fill it with all the
money in the cash register. Thctim testified that both men
threatened to kill her if shdid not cooperate, and the victim
acceded to their demands. The men then dragged her from the store
and forced her into a car, where the co-defendant, Billy Joe Smith,
shoved her head to the floorboard and held it there.

The victim testified that the Defendant drove the car to a
cemetery. At the cemetery, eéhDefendant and Smith began
drinking Mad Dog 20/20, which theglso forced the victim to
drink at one point during the gtit. Smith ordered the victim to
remove her clothes. At that timéhe Defendant stated, “Just Kill
her.... [G]et it over with. I'm siclof hearing her cry.” Smith then
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raped the victim at knifepoinbn the ground outside while the
Defendant watched from the car. The victim testified that
immediately after the rape, the feadant stated, “Give her up to
me, it's my turn. Let me have herDamn it, Billy Joe, you said if

| drove and did like yowsaid that | could have her when you was
done with her to do whatevemlanted to.” The Defendant, armed
with a knife, next raped the victim in the front seat of the car. He
then attempted to force her to perform fellatio. The victim testified
that when she refused, the Defendsait, “I'd loveto kill you.... |
can't wait to see your blood flaw. I'm a son of satan and it
wouldn’t bother me a bit. | ougld kill you.... I've put five women

up there in that grave and wouldn’'t bother me to make you
number six.... | blew one bitchisrains out for screaming.” After
the rape, the victim was sobbingydathe victim testified that the
Defendant threatened to “ch@iper] up and fry [her] on the hood
of the car” if shedid not quiet down.

Shortly thereafter, the two mefiorced her to hold a cigarette
lighter so that they could see divide up the money that they had
taken from the Stop-In Market. Smith then raped the victim a
second time on the ground outsidehile the Defendant again
watched from the car. Throughoutthight and early morning, the
two men threatened numerous times to kill the victim, and each
one told the victim that he hadgan. The victim also testified that
she felt what she believed to dgun under the back seat of the car
while she was being held down on the floorboard.

After the third rape, the three got back into the car, at which point
the Defendant asked Smith if heutab have a second turn at raping
the victim. Smith refused. The victim testified that the three of
them then sat in the car in sit@nfor an hour or two so that Smith
could “think.” Finally, as the subegan to rise, Smith started the
car and drove to the Roadway Inn in Johnson City, claiming that
he and the Defendant would abdtiw¢ victim and have her help
them rob banks. According to tesony of the victim, Smith said,
“We're going to be Clyd and you'll be Bonnie.”

When they arrived at the mot&mith held a knife to the victim’s
back while the Defendant, leaniagainst the open door of the car,
called to a motel employee in the parking lot to ask whether there
were any vacant rooms. The employee refused them a room, citing
their drunkenness, and while the Defendant was arguing with the
employee, the victim slid out oféhcar and ran to the motel office.
The employee later testified thia¢ could identify the Defendant
and Smith as the men he had seen that morning at the motel.



The victim testified that while she was running to the motel office,
she heard the men running and &leard one of them say, “Let’s
get the f__k out of here.” The @b employee stated that the men
were driving too fast for him to get a license tag number.

Upon reaching the motel officeghe victim called 911 and
summoned the police. The whole ordeal had lasted approximately
seven hours. When the police ardyeshe went with them to the
Johnson City Police Department gove a statement detailing the
events of the night. While atehpolice department, she identified
not only the Defendant from a photo line-up, but also was shown
and identified the car driven by tiperpetrators on the night of the
crime. At the Johnson City Hospital, she submitted to medical
testing, which was later introducedtaal in the form of a rape Kkit.

Sneed v. State, 2011 WL 862020*1-2.

On these facts, a Unicoi County Crimin@burt jury convicted Sneed of all charges
alleged in the indictments.
lll.  DISCUSSION

Sneed’s § 2254 petition for habeas corpus raises the following grounds for relief:
multiple instances of ineffective assistance airgel; a violation of his right to confrontation;
insufficient evidence; unconstitutionally selegtand impaneled grand and petit juries; an
impermissible jury instruction; and an improper amendment to the indictment (Doc. 1). The
Warden argues, in his answer, tRatitioner is not entitletb relief with regard to the state court
decisions rejecting five of his grounds on the megigen the deferentialatdards of review set
forth in 28 U.S.C. § 2254. With respect toelrremaining claims, the Warden maintains that
they are barred from habeas corpus reviewtdigneed'’s state procedural defaults.

The Court agrees with respondent Wardenceamng Petitioner’s entitlement to habeas
corpus relief and, for the reasons which follow, WENY the petition andDISMISS this case.

These claims have been ongeed into two categories f@urposes of discussion. The

first category encompasses the procediui@ddfaulted claims. The second categaontains



those claims which were adjedited in the Tennessee courts.
A. Procedural Default

A state prisoner who petitions for habeas asrpelief must first exhaust his available
state court remedies by presenting the samenddaught to be redressed in a federal habeas
court to the state courts. 283JC. § 2254(b)(1). The exhaustinre requires total exhaustion
of state remedieRose v. Lundy455 U.S. 509 (1982) (emphasis added), meaning that a
petitioner must have fairly presented each claim for disposition to all levels of appropriate
state courtsBaldwin v. Reesé41 U.S. 27, 29 (20049)’'Sullivan v. Boerckel526 U.S. 838,
845-47 (1999).

A prisoner who has failed to present a fetlel@m to the state courts and who is now
barred by a state procedural rule from returnitty his claim to those courts has committed a
procedural defaultColeman v. Thompspm01 U.S. 722, 732 (1991). Federal review of a
procedurally defaulted claim is foreclosed, unless the habeas petitioner can show cause to
excuse his failure to comply with the stateqedural rule and actuptejudice resulting from
the alleged constitutional violationd. Cause can be shown where interference by state
officials has rendered compliance with thale impracticable, where counsel rendered
ineffective assistance inolation of the prisoner’s right ued the Sixth Amendment, or where
the legal or factual basis of a claim is not ceebly available at theme of the procedural
default. Murray v. Carrier, 477 U.S. 478, 488, 492 (1986). petitioner demonstrates
prejudice by establishing that the constitutioaaior “worked to hisactual and substantial
disadvantage, infecting his entire trial with error of constitutional dimensitmstéd States
v. Frady, 456 U.S. 152, 170 (1982) (emphasis in original).

1. Grand and Petit Jury Selection Claim (Ground Five)



2. Ineffective Assistance (Ground Six)

Sneed alleges, with respect to the juryesibn claim asserted as Ground Five in the
petition, that the trial judge ilad to follow an approprigt and mandatory procedure in
selecting the petit jury, in that he drew, wihe hand, slips of papeontaining the names of
potential jurors held in his other hand, whHenshould have drawn timames from a jury box.
Another alleged trial court error that the trial judgalso allowed an individual to remain and
serve on the petit jury, though &d had been charged with aagated burglary and theft of
the juror's father's home. The grand jury, daims Petitioner, contained jurors who were
related to the victims of Sneed’s previous crimoeto the victim in the crimes being challenged
in this habeas corpus petition.

Petitioner complains in Ground Six that counsel failed to address the issue of the
existence of two different transcripts of higlminary hearing. According to petitioner, the
transcripts are inconsistent with respect to tleimis description of the number of perpetrators
and with respect to the namesdaption and age of the victim.

Respondent asserts that neither of the alotaiens was offered to the state courts on
direct review or in the poswaviction proceedingsma that return to those courts with the
claims is precluded by the Terssee’s post-convictiostatute of limitations, as well as the
statutory restrictions for fitig successive ate petitions.

Petitioner alleges, as cause, that his codteeview counsel waseffective for failing
to present, during the post-cocvon appeal, any issue whichetlfCourt finds to have been
procedurally defaulted (Doc. 1 p.)50Petitioner’s allegations do nstipply cause. First of all,
the jury-selection claim is one which is properly raised on direct appeal and not in a post-

conviction proceeding. See Williams v. StgteNo. M2007-02070-CCA-R3-PC, 2008 WL



5272556, *7 (Tenn. Crim. App. Oct. 7, 200%erm. to app. deniedTenn. 2009) (“The
petitioner had an opportunity to jebt to the racial makeup dlie jury at trial and on direct
appeal; however, he failed to make such objasti®Ve hold that the petitioner has waived this
issue and affirm the post-conviction court'sl@rdenying relief on thiground.”). Thus, any
attorney shortcoming in failing to raise the isswmild have to be attributed to the lawyer who
represented Petitioner in hisrelit appeal, not the one whepresented him on collateral
review.

Secondly, as Petitioner rightly recognizeseréhis no right tocounsel in a post-
conviction proceeding and, thus, no rigbtthe effective assistance of counsableman 501
U.S. at 752Pennsylvania v. Finley481 U.S. 551, 555 (1987). Angenerally, the ineffective
assistance of counsel does not eeca state procedural defaulColeman 501 U.S. at 755.
There is one limited equitablexception, as announcedNfartinez v. Ryan132 S. Ct. 1309
(2012). Martinez holds that where state law requiresfi@etive-assistance claims to be raised
during initial collateral review post-conviction counsel’s iffective assistance excuses a
procedural default of a substantial claim that trial counsel gave ineffective assfstance.
Martinez 132 S. Ct. at 1320. However, by its véeyms, the exception does not apply to a
post-conviction appellate proceddrenly to those errors in theinitial-review collateral
proceeding.” Wallace v. SextqriNo. 13-5331, 570 F. App’x 443, 453 (6th Cir. 2014). Thus,
any attorney shortcoming in the postwiction appeal doesiot qualify as aMartinez
exception to the required showing of cause.

Since Petitioner has failed to show causeexcuse the procedural default of these

claims, federal review is foreclosed.

2 TheMartinezexception applies in Tennessegutton v. Carpente745 F.3d 787, 795-96 (6th Cir. 2014).



3. Flight Instruction (Ground Seven)

In this ground, Sneed alleges that the tralrt improperly instructed the jury on flight
because there was no evidence of flight introduced and because his defense was one of
mistaken identity. Respondent claims procatulefault of the typenvolving a failure to
present a claim as a violationafederal constitutionaight, but only as a ate law violation.

To avoid a procedural default, a claim mbst offered to a state court on a federal
constitutional basis—not merefs one arising under state |a8tanford v. Parker266 F.3d
442, 451 (6th Cir. 2001) (citingiggins v. McMackin935 F.2d 790, 792-93 (6th Cir. 1991)).

Sneed pressed his flight instruction claim oa $tate courts as a violation of state law
and not as a violation of his constitutibmaghts (Addendum 1, Docl, Petr.’s Br. 21-22.

This constitutes a procedural deita Petitioner again allegesefiective assistance of counsel
during the post-conviction appeal as cause. reéasons set forth in ¢hprevious discussion,
this claim of cause likewise falters and federal review of this claim is now barred by Sneed’s
procedural default.

B. Adjudicated Claims

Under the review standards set forth in the Antiterrorism and Effective Death Penalty
Act (AEDPA), codified in 28 U.S.C. § 224&t seq, a court considering a habeas claim must
defer to any decision by a statourt concerning the claim less the state court’s judgment
(1) “resulted in a decision that was contréoy or involved an unreasable application of,
clearly established Federal law, as determimgthe Supreme Court of the United States” or
(2) “resulted in a decision that was based onrmeasonable determinatiohthe facts in light

of the evidence presented in the Statercproceeding.” 28 U.S.C.A. 8§ 2254(d)(1)-(2).

® The Court refers to the page numbers of state court documents by the numbers used in docketing submissions in
ECF, the electronic case filing sgst employed in this district.
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A state court’s decision is “contrary to”"deral law when it arrives at a conclusion
opposite to that reached by the Supreme Codorta question of law or resolves a case
differently on a set of facts which cannot distinguished materially from those upon which
the precedent was decideWilliams v. Tayloy 529 U.S. 362, 413 (2000). Under the

“unreasonable applicatid prong of 8 2254(d)(1), the relevant inquiry is whether the state

court decision identifies the legal rule in Supreme Court cases which governs the issue but

unreasonably applies the principle to the particular facts of the Idas#.407. The habeas
court is to determine only whether the stateirt's decision is obfively reasonable, not
whether, in the habeas court’s view, it is incorrect or wrddge id at 411;see also
Harrington v. Richter 131 S.Ct. 770, 786 (2011) (“[E]vem strong case for relief does not
mean the state court's contrary conclusion was unreasonable.”).

This is a high standard to satisiMontgomery v. Bobhy654 F.3d 668, 676 (6th Cir.
2011) (noting that “§ 2254(d), as amended byDRA, is a purposefullglemanding standard
. . . ‘because it was meant to be™) (quotidgrrington, 131 S.Ct. at 786). Further, findings of
fact which are sustained by the record arditled to a presumption of correctness—a
presumption which may be rebutted only tigar and convincing evidence. 28 U.S.C. §
2254(e)(1).

1. Ineffective Assistance of Counsel (Ground One).

In his first claim in the adgdicated-claims groupg, petitioner maintains that his trial

attorney gave him ineffective assistance by failing to introduce FBI laboratory reports and to

call Keith Howland, an FBI speadiagent, to testify, evaihough counsel had subpoenaed the
agent and he was waiting in the hall outsidecin@rtroom to be calledSneed alleges that the

report would have shown a complete lack aflesce connecting him to the crime and that the



agent, likewise, could have testified that no bl or forensic evidence linked Petitioner to
the crime.
a) The Law

The Sixth Amendment provides, in pertihgrart, “[ijn all criminal prosecutions, the
accused shall enjoy the right . . . to have theshasce of Counsel for his defense.” U.S. Const.

amend. IV. A defendant has a Sixth Amendmegltrinot just to counsebut to “reasonably

effective assistance” of counselStrickland v. Washingtor466 U.S. 668, 687 (1984). In

Strickland the Supreme Court set forth a two-pronged ter evaluating claims of ineffective

assistance of counsel:

First, the defendant must show that counsel’s performance was
deficient. This requires shomg that counsel made errors so
serious that counsel was not functioning as the “counsel”
guaranteed the defendant by the Sixth Amendment. Second, the
defendant must show that the defnt performance prejudiced the
defense. This requires showingathcounsel's errors were so
serious as to deprive the defendanfta fair trial, a trial whose
result is reliable. Unless defendant makes both showings, it
cannot be said that the convaoti. . . resulted from a break down

in the adversary process that renders the result unreliable.

In considering the first prong of the test set fort&inickland the appropriate measure of
attorney performance is “reasonablemeinder prevailing professional normSttickland 466
U.S. at 688. A defendant asserting a claim off@otive assistance of counsel must “identify the
acts or omissions of counsel that are alleged not to have been the result of reasonable
professional judgment.ld. at 690. The evaluation of the otfige reasonableness of counsel’s
performance must be made “from counsel's pectpe at the time of the alleged error and in

light of all the circumstances, and thenstard of review iighly deferential.” Kimmelman v.
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Morrison, 477 U.S. 365, 381 (1986). It is strongieesumed that counsel’s conduct was within
the wide range of reasonable professional assista@taekland 466 U.S. at 689.

Second, a petitioner must demonstrate “a ressdenprobability that, but for counsel’s
unprofessional errors, the result of theqaedings would have been differenMoss v. United
States 323 F.3d 445, 454 (6th Cir. 2003) (quotiBgickland 466 U.S. at 694). “A reasonable
probability is a probability sufficient tandermine confidence in the outcomdd’ at 454-455
(quoting Strickland, 466 U.S. at 694). A petitioner mudemonstratethat , due to counsel’s
deficient performance, there was a “breakdown in the adversary process that rendered the result
of the proceeding unreliable.ld. (quotingBell v. Cone 535 U.S. 685 (2002)). Counsel is
constitutionally ineffectiveonly if a performance below professional standards caused the
defendant to lose what he “otlagse would probably have won.United States v. Morroy977
F.2d 222, 229 (6th Cir. 1992).

b) Analysis

When this claim of ineffective assistanceswearried to the TCCAthe state appellate
court reviewed evidence and testimony offerethatevidentiary hearing and observed that the
post-conviction court had made sgicfindings. It notedhat trial counsel had testified that no
seriological evidence tied Sneed to the crimesthathe did not call the FBI expert to the stand
because he believed that other damaging ewv&evould have come in through his testimony.
The TCCA also pointed out that, among the fmastviction court’'s specidi findings, were the
findings that the report inditad that samples taken from Petitioner were “unusable for DNA
analysis,” that offering that evidence would hdeft “the jury in a position to speculate,” and

that counsel had made a tactidatision not to call the expert.
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In considering the petitioner'slaims, the TCCA cited t&trickland—the seminal case
for determining whether counsel has rendered constitutionally ineffective assistance, as well as
to Baxter v. Roseb23 S.W.2d 930, 936 (Tenn. 1975)—a cabech holds that a petitioner who
claims ineffective assistance must show that celisradvice or serviceiell below the range of
competence demanded of attorneys in criminal caBegters analysis is the equivalent of the
performance-prong of th&tricklandtest. Thus, the state courtiecision was not “contrary to”
clearly established federal law agatenined by the Supreme Court.
Thus, the question is whether it svan unreasonable application Stfickland for the
state court to decide that relief was unwarranted. The TCCA concluded that the FBI laboratory
report contained no information linking Sneed to ¢hene and that, at amate, the lack of any
physical evidence connecting Petitioner to tranes was presentedt trial through other
witnesses. The TCCA observed that Sneed faddd to call the expert to testify at the
evidentiary hearing, noting that such an ssion, generally, dooms anefifective assistance
claim based on counsel’s failure poesent a witness #&tial. The stateappellate court found
ultimately that Petitioner had failed to establishtthe had received ineffective assistance from
trial counsel.
The factual determinations made by thetmmsviction court andmplicitly adopted
by the TCCA based on its review of the recore, emtitled to deference and, absent any clear
and convincing evidence to the cary, will be presumed correcBrumley v. Winard269
F.3d 629, 637 (6th Cir. 2001) (citinBumner v. Matta449 U.S. 539, 546-47 (1981)).

Petitioner has offered no such evidefce.

* Sneed makes an across-the-board challenge to the state court’s factual findings (Doc. 1, Pet. Bib&3nbtit
specify which of the state court’s fael findings he is attacking.
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A reviewing court must presume that coutssehallenged conduct could be considered
sound trial strategy$trickland,466 U.S. at 689, and must bearnmind that “strategic choices
made after thorough investigation of law and daatlevant to plausibl options are virtually
unchallengeable.” Id. at 690;Hughes v. United State258 F.3d 453, 457 (6th Cir. 2001) ("A
strategic decision cannot be the basis for a claim of ineffective assistance unless counsel's
decision is shown to be so ill-chesthat it permeates the entinaltwith obvious unfairness.”).

Sneed has not shown that counsel’s stratelgaice not to call the @ert to testify was
not reasonableSee Nichols v. Heidlg25 F.3d 516, 543 (6th Cir. 2013)ebb v. Mitche]I586
F.3d 383, 395 (6th Cir. 2009) (adrsing the petitioner had fadeto “overcome ‘the strong
presumption’ that his trial counsel contket a reasonable investigation”) (citi@ampbell v.
Coyle 260 F.3d 531, 553 (6th Cir. 2002ge alsoNood v. Allen558 U.S. 290, 130 S.Ct. 841,
849 (2010) (finding that “the state court's cosan that [the petitioner]'s counsel made a
strategic decision not to pursuepresent evidence . . . was a0t unreasonable determination of
the facts,” in light of te proof presented in ingtstate court proceeding).

As to counsel’s purportedifare to introduce the FBI labeport into evidence to show
that the results did not connelttitioner to the crimes, thatate courts did not unreasonably
apply Stricklandin holding that this alleged shortcomidgl not establish ineffective assistance.
As the TCCA stated, the the lack of a ceation was established through other evidengee
Parker v. Allen’565 F.3d 1258, 1279 (11th Cir. 2009) (findithgt “[a]dditional, but cumulative,
evidence which could have been presented doesiowtver, establish ineffective assistance”).

“When § 2254(d) applies, the question is wbiether counsel's actions were reasonable,"
but instead "whether there is any m@able argument thatounsel satisfiedStrickland's

deferential standard.Marrington, 562 U.S. 86, 105 (2011). Giveahe state court’'s factual
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findings, the proof in the recordnd the double deference owedtetate court’s adjudication of

a claim of ineffective assistance, the stataurt decision did not result from either an
unreasonable factual determination in light of the evidence before it or an unreasonable
application of the controlling legal principles §trickland Therefore, Sneed is due no relief on

this claim.

2. Right to Confront (Ground Two).

In this claim, Petitioner maintains thatstatement given by his co-defendant, which
was introduced at trial through the testimoofy Ron Arnold, a Unici County Sheriff's
Department criminal investigator, violated b@nfrontation right, as gwanteed to him by the
Sixth Amendment. Sneed further maintains ,thaid the prosecution desil to introduce the
statement, the proper method of introduction wasalb his co-defendarib testify as to the
statement.

The challenged testimony was offeredidgrtrial counsel’s cross-examination:

Q. NOW | BELIEVE YOU STATED A MOMENT AGO SOMEBODY TOLD YOU
TO BE ON THE LOOKOUT FOR TERRYDEAN SNEED, OR THAT TERRY DEAN
SNEED MIGHT BE INVOLVED. IS THAT CORRECT, SIR?

A. THAT'S CORRECT

Q. WHAT SOMBODY TOLD YOU?
A. THE CO-DEFENDANT.
Sneed1998 WL 783330, at *8.
Immediately following this exchange, triabunsel made an oral motion for a mistrial,

citing to Bruton v. United State891 U.S. 123 (1968). The mmn was denied, but the trial
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court gave a curative instruction.
a) The Law

Bruton held that admission of a non-testifyingp-defendant’s statement against a
defendant at a joint trial is prejudicial erroHHowever, where such a statement is elicited by a
defendant’s own attorney, is not deemed to be Bruton error because defense counsel,
acting as a defendant’s agent, is vievesdopening the dodo the questioning.See e.g.,
United States v. Arriola-PereNo. 03-8048, 137 F. App’x. 119, 132-33 (10th Cir. 2005);
United States v. Ryes-Alvargd¥63 F.2d 1184, 1187 (9th Cir. 199Pited States v. Ramos
861 F.2d 461, 468-69 (6th Cir. 1®8(noting that a party mo opens up a subject may not
complain if the opposing party adduces pronfthe same subject) (citing cases).

b) Analysis

The Bruton issue was raised on direct appeal thé state court declined to discuss
whether aBruton violation had occurred. Instead th€JA stated, in effect, that any error
was elicited by trial counsel, whtius could not complain of the error. The state appellate
court went on to absolve counsel of anyempt to compel a mistrial. The TCCA
characterized the witness’s stagrhof what the co-defendataid him as being general and
vague. Noting that a jury is presumed to fallds instructions and that whether to grant a
mistrial was within the lower court’s discretidghg TCCA went on to find that, in view of the
lower court’s prompt curative instruction, mbined with the innocuous nature of the
offending testimony, the trial court did ndiwse its discretion idenying a mistrial.

Since there was nBruton error to begin with, there i® constitutional infirmity. Thus,
the trial court’s ruling on the mistrial was a matter of state l#wuby v. Wilson No. 09—

3551., 494 F. App’x 514, 517 (6th Cir. 2012). Whsta&te courts havepoken on a state law
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issue, it is not the role of a federal habeasrtctio reexamine state-court determinations of
state-law questionsEstelle v. McGuire502 U.S. 62, 67-68 (1991A decision, which rests
entirely state law, generally is not of federal conc&ee e.g., Swarthout v. Copl&2 U.S.
216, 222 (2011) (finding that, unless a federal righat stake, a federal court’s finding of
error ruling is irrelevant)Rivera v. lllinois 556 U.S. 148, 161-62 (2009) (observing that,
where states have decided issues as a matttatef law, “federal judgs or tribunals lacked
statutory authority to adglicate the controversy”).

So it is here. The writ will nioissue with respect to thidaim because, as it has been
pled by Sneed, it presents oagnizable federal issue.

3. Sufficiency of Evidence (Grounds Three and Four).

Sneed alleges that evidenceswasufficient to convict hinof: 1) two counts of aiding
and abetting aggravated rape and 2) one coliaggravated rape, one count of aggravated
robbery, and one count of aggravated kidnagpi With respect to the aiding-and-abetting-
aggravated-rape conviction, Sneed argues thlatethdence shows that he was present and
“watching,” but does not show that he took anyarcto aid or assist dhat he manifested a
desire or intent to ¢ey out his co-defendantsommission of two aggrated rape offenses on
the victim.

As to the other convictions, Petitionergaes that there waso physical evidence,
including fingerprints, hair, or DNA evidence,ng him to the crimes and that the victim’s
identification of him as the perpetrator was unreliable because the rapes were committed in
nighttime darkness, because of her state oftexent during the commission of the criminal
sexual assaults, and becasse did not notice tattoos on his hands.

a) The Law
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The controlling rule for resolving a claim of insufficient evidence residdsckson v.
Virginia, 443 U.S. 307 (1979).See Gall v. Parker231 F.3d 265, 287-88 (6th Cir. 2000)
(Jacksonis the governing precedent for el of insufficient evidence.). Idackson the
Supreme Court held that evidence, when viewetthe light most favorable to the prosecution,
is sufficient if any rational trieof fact could have found the sEntial elements of the crime
beyond a reasonable doubtd. at 319. Resolving conflicten testimony, weighing the
evidence, and drawing reasonable inferences frenfacts are all matters which lie within the
province of the trier of fact.ld. at 319;Cavazos v. SmitHL32 S.Ct. 2, 6, 181 L.Ed.2d 311
(2011) (Underdackson a habeas court presumes that the fact finder has resolved facts which
support conflicting inferences in favor of the $tand it must defer to that resolution.)

A habeas court reviewing an insufficiestidence claim must apply two levels of
deference.Parker v. Renicp506 F.3d 444, 448 (6th Cir. 2000nder Jackson, deference is
owed to the fact finder’s verdict, “with explicieference to the substantive elements of the
criminal offense as defined by state lawTucker v. Palmer541 F.3d 652, 656 (6th Cir.
2008) (quotingdackson443 U.S. at 324 n.16). Under AEDPA, deference is also owed to the
state court’s consideration of the trier-of-fact’s verdi€avazos 132 S.Ct. at 6 (noting the
double deference owed “to state court decisirequired by § 2254(d)” and “to the state
court's already deferential review”). Hen a petitioner “bears a heavy burden” when
insufficiency of the evidence is claimedlinited States v. Vannerson86 F.2d 221, 225 (6th
Cir. 1986).

b) Analysis
i. Aiding and Abetting Aggravated Rape

On direct appeal, the TCCA addressed the fiest of Sneed’s federal claim challenging
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the sufficiency of evidence support his conviction for aiding and abetting aggravated rape.

The Defendant first argues that the evidence is insufficient to
support a jury verdict that heas guilty of aiding and abetting
aggravated rape beyond a reasd@aoubt. Under Tennessee law,
“[a] person is criminally respoiide for ... the conduct of another

if ... [@]cting with intent to promet or assist the commission of the
offense, or to benefit in the preeds or results of the offense, the
person solicits, directs, aids attempts to aid another person to
commit the offense....” Tenn. Code Ann. § 39-11-402. The
Defendant argues that he was notative participant in the rapes
of the victim by Smith. He argudisat he was merely present while
Smith raped the victim and in no yaffered any assistance or aid
to Smith during the rapes. He foer argues that heid not take
any action that would manifest asite or intent to carry out the
rapes.

Tennessee Rule of Appellate Pedure 13(e) prescribes that
“[findings] of guilt in criminal actions whether by the trial court or
jury shall be set asidéthe evidence is insufficient to support the
finding by the trier of factbeyond a reasonable doubt.” Tenn.
R.App. P. 13(e). Questions camning the credibility of the
witnesses, the weight and value to be given the evidence, as well as
all factual issues raised by the exide, are resolved by the trier of
fact, not this Court. Nor may theourt re-weigh ore-evaluate the
evidence in the record below.

A jury verdict approved by theial judge accredits the State’s
witnesses and resolves all conflicts in favor of the State. On
appeal, the State is entitled tethtrongest legitimate view of the
evidence and all inferences therefrom. Because a verdict of guilt
removes the presumption of innocence and replaces it with a
presumption of guilt, the accused has the burden in this Court of
illustrating why the evidence issafficient to support the verdict
returned by the igr of fact.

In the case at bar, the evidenpeesented by the State clearly
contradicts the Defendant’s assertion that he was not an active
participant in the rapes perpetrated by Smith. The Defendant’s
statement, “[Y]ou saidf | drove and did likeyou said that | could
have her when you was done withr ke do whatever | wanted to,”
shows that the perpetrators shaatdeast some pre-formed intent

to act in concert in the commission of the rapes. Moreover, the
Defendant actually drove the ctr the cemetery where all three
rapes occurred, and the Defendeerhained armed with his knife
during much of the evening and early morning. In fact, the
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Defendant himself urged Smith to kill the victim on at least one
occasion. Therefore, viewing the evidence in light most favorable
to the prosecution, there is clearly sufficient evidence for the jury
to have found the Defendant guilty of aiding and abetting
aggravated rape beyond a reasonable doubt.

Sneed1998 WL 783330, at *3 (all case citatiomxlanost internal quotation marks omitted).

As can be seen from above excerpttltd TCCA’s opinion, itconducted its review
under Rule 13(e) of the Tennessee Rules ppeMNate Procedure, wih incorporates the
sufficiency of evidence standard enunciatedackson Bates v. CarltonNo. 2:09-CV-120,

2012 WL 3524901, at *6 (E.D.Tenn. Aug. 14, 2012)eidfore, the TCCA'’s adjudication of
the claim was not contrary to the well-dédished legal rule irBupreme Court cases.

The TCCA began its discussion of Petitioner’s claim by defining an aiding and abetting
offense under Tennessee Code Annotated § 38021-which in relevant part requires “an
intent to promote or assist the commissiothefoffense” and solicitation, directing, aiding, or
attempting to aid another to commit the offense. The TCCA then cited to a comment of
Sneed’s, which indicated that he had a pre-formed intent to act in concert with Smith in the
perpetration of the rapes, as well as to Sneed’s driving the car to the situs of the rapes, his
being armed with a knife duringehperpetration of all the rapesnd to his urging Smith to
kill the victim. All this proof in the record, viewed in tandem with the statutory elements of
the offense persuaded the TCCA that the evidence was sufficient with respect to the
challenged conviction.

From the evidence outlined above, thisu@ concludes that the TCCA reasonably
determined that the proof in Petitioner's case was constitutionally sufficient to sustain his
convictions for aggravated rape, aggravatebbery, and aggrawed kidnapping and now

declines to issue the writ because he has falemonstrate that the state court’s application
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of Jacksonto the facts of his case was unreasonable or that its decision was based on an
unreasonable factual determination.
i. Aggravated Rape, Aggravated Robbery, Aggravated Kidnapping

On direct appeal, the TCCAselved Petitioner'second insufficient-evidence claim, as
follows:

[T]he Defendant argues thatethevidence was insufficient to
support jury verdicts that hevas guilty of aggravated rape,
aggravated robbery, and aggravated kidnapping beyond a
reasonable doubt. The basis of Argument is mistaken identity.

He argues that no physical evidenicdks him to the scene of the
crime. He also contends that the victim's identification of the
Defendant is suspect since thejonigy of the abduction took place

at night in darkness, the victim w@n an excited state at the time
of the crime, and she failed to notice tattoos on the Defendant’s
body.

As previously noted, because verdict of guilt removes the
presumption of innocence and replaces it with a presumption of
guilt, the accused has the burden in this Court of illustrating why
the evidence is insufficient to support the verdict returned by the
trier of fact. This Court will not diturb a verdict of guilt due to the
sufficiency of the evidence unlefise facts in the record and the
inferences which may be drawn from the facts are insufficient, as a
matter of law, for a rational trier of fact to find the accused guilty
beyond a reasonable doubt. Tenn. R.App. P. 13(e).

Despite the lack of physical ewdce linking the Defendant to the
crime, the victim positively identified the Defendant as her
assailant. She spent approximhatseven hours with her two
assailants, and a few of those howere spent in broad daylight.
Additionally, she testified that she heard Smith call the Defendant
by both his first name and his nickname. The victim’s testimony
alone would be sufficient to corotithe Defendant. However, in
this case, the victim’'sestimony was coupled with images captured
by a video surveillance camera and an identification made by the
motel employee. This issue is without merit.

Sneed1998 WL 783330, at *4.

The above proof in the record shows that the victim made a positive identification of
Sneed, after having spent somegesehours with him during theiorinal episode out of which
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arose the challenged ractions, that some of those howere daytime hours, and that she
testified that she heard Sneed being called ki b first name and his nickname. As the
TCCA found, the victim’s identi€ation alone would suffice to sustain Sneed’s convictions, but
the evidence includes more—images of Petitioner on a videotape from the surveillance camera
at the convenience store whichsae site of theabbery and the victim’abduction. It also
includes the motel employeatentification of Sneed.

Whether to credit testimony offered by witnesses, how to resolve inconsistencies
between the testimony of witnesses, whatrerfees, if any, to draw from the testimony—all
are issues to be determined bg fhct finder, in this case Snégedury, and not by this federal
habeas courtJackson443 U.S. at 319. In essence, thavisat Petitioner is asking the Court
to do—to review the factfindersredibility determinations aso the victim's testimony
identifying Sneed as the perpetrator.

Be that as it may, from the evidence outlined above, this Court concludes the state
court reasonably determined that the proof in Petitioner's case was constitutionally sufficient
and now declines to issue the writ becauseh&e failed to demonstrate the state court’s
application ofJacksonto the facts of his case was unresgue or that its decision was based
on an unreasonable factual determination. Habeasisoelief does not lie with respect to this
claim.

4. Amended Indictment (Ground Eight).

In his last claim, Sneed maintains that, oa thorning of trial, the trial court allowed

the prosecution to amend Count Two of the éhdient, in violation of his rights under the
Fifth, Sixth, and Fourteenth Amendments. Maeecifically, Petitioner complains that the

state was permitted to add the words: “so asibstantially interfere with the victim’s liberty”
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and to correct the statutory citati referred to in the indictment.It is Petitioner’'s position

that the indictment made no allegations conicgy interference with the victim’s liberty so

that the questioned additiottssthe indictment added a nelement and, thus, charged a new
course of conduct, without sufficient noticehion or review by the grand jury. Sneed asserts
that he was prejudiced by the amendment beatuincreased the seusness of his felony
charge from a Class C to a Class B and bec#usalled for greatepunishment than that
called for in the unamended indictment. Petitioner does not allege, however, that the
amendments to the indictment prevented fiom preparing a defeedo the charge.

When this claim was carried to the TCG# direct appeal, istated that, under
Tennessee criminal procedural rules, a court has discretion to allow an amendment to an
indictment before jeopardy attaed) without a defendant’s conseso long as the amendment
does not add an offense or substdigtiprejudice a defendant’s rightsSneed 1998 WL
783330, at *5. The TCCA then reasoned that the improper citation to Tennessee Code.
Annotated 8 39-13-301 in the indictment settiothe definition of kidnapping and false
imprisonment, so that it shouldave been clear to Petitiandrom the improperly cited
statutory provision, as Weas from the language i@ount Two itself, thathe charge referred
to aggravating kidnappingSneed 1998 WL 783330, at *6. THECCA, though agreeing with
Petitioner that the inclusion of the words “so asubstantially interfere with the liberty of the
victim” added a new element to the crimeaggravated kidnappingedind that the additional

words did not result in a reversible errdd. Ultimately, the TCCA concluded that Petitioner

® As relevant to Sneed, Count Two of the amended indictment reads: TERRY DEAN SNEED, on orea®ilt th

day of November, 1992, in the County and State aforesaid, and before the finding of thisdntlidid unlawfully
remove the victim from her place of employmest as to substantially interfere with the victim’s libevtjile the

said . . . TERRY DEAN SNEED wl[as] armed with a deaslgapon, to-wit: a Knife, iwiolation of Section 39-13-

304 of the Tennessee Code Annotated, all of which is against the peace and dignity ofethef $tatnessee.
Sneed 1998 WL 783330, at *5 (italics added). The italicized parts of the indictment were the ones which were
added on the day of trial.
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had not “experienced actual surprise as a resulie amendments” and it did not grant relief.
Ibid.
a) The Law

The amendment of an indictment in state tagenerally, does ngiresent a cognizable
claim. However, while a state defendant Imasconstitutional right tdoe charged in an
indictment,Koontz v. Glossa731 F.2d 365, 369 (6th Cir. 1984), no matter what method a
state selects to charge a criminal offenségegendant has a right t@ceive “notice of the
specific charge.” Cole v. Arkansas333 U.S. 196, 201 (1948) (ldihg that “notice of the
specific charge . . . [is] among the constdntl rights of every accused in a criminal
proceeding in all courtstate or federal”).

Moreover, the notice must be adequate s @nable the criminal accused to formulate
a defense to the chargé&eeKoontz 731 F.2d at 369. Describing the offense “with some
precision and certainty ... as will enable a presumptively innocent man to prepare for trial” will
satisfy the constitutional geirement of fair notice. Id. A belated modification in an
indictment could prejudice the defense and,efphejudice is excessive, could also violate due
process. Id. at 369-70. However, “amdictment which fairly but imperfectly informs the
accused of the offense for which he is to bedtdees not give rise to a constitutional issue
cognizable on habeas corpusMira v. Marshall 806 F.2d 636 (6th Cir.1986).

b) Analysis

The indictment, even with the incorrecatsttory citation, contaied sufficient factual
allegations to apprize Petitioner of the aggrastdtidnapping charge amst which he had to
defend. InMira, the Sixth Circuit held that a crirahaccused was furnished with sufficient

information to give him adequate notice and the opportunity to defend against any double
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jeopardy violations which might agsn the future, despite the fab@at he claimed that all of

the elements of the offense werat included in the indictment.ld. at 639. And it has been

held that a defendant enjoys adequate notice, even though an indictment cites the wrong
statute, since the factual statements containéakimdictment control the required notice, not

the statutory citationdJnited States v. Fekr650 F.2d 1044 (9th Cir.1981).

A charging instrument will pass constitutiomalster if it delineates the offense with
sufficient precision so as to inform the accused of the crime chakgemhtz 731 F.2d at 369.
The state-court decision (i.e., that the adexdl indictment did not prejudice Petitioner and
(implicitly) afforded him “fair noice”) must stand unless it is mwary to or an unreasonable
application of the relevant Supreme Court pdece requiring “notice of the specific charge”
or is based on unreasonable factual determinalioBecause the state court decision was
none of these things, Petitioner is eatitled to habeas corpus relief.

IV.  CONCLUSION
For the above reasons, tipio sestate prisoner’s applicatidar a writ of habeas corpus
will be DENIED and this case will bBISMISSED.
V. CERTIFICATE OF APPEALABILITY
Finally, the Court must consider whetherisgsue a certificate of appealability (COA)
should Petitioner file a notice of appeal. Aifiener may appeal a final order in a 8§ 2254 case
only if he is issued a COA, and a COA will sued only where the applicant has made a
substantial showing of the dahibf a constitutional rightSee28 U.S.C. § 2253(c). A petitioner

whose claims have been rejected on a procethasas must demonstrate that reasonable jurists

6 Though the TCCA did not cite to any Supreme Court decisions in adjudicating this claite eostrt decision is
still entitled to deferential review under § 2254(d), even in the absence of a citation to a well-established principle in
a Supreme Court casgee Early v. Packeb37 U.S. 3, 8 (2002).
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would debate the correctnesstioé Court’s procedural rulingSlack v. McDanigl529 U.S. 473,
484 (2000);Porterfield v. Bell 258 F.3d 484, 485-86 (6th Cir. 200W}here claims have been
dismissed on their merits, a petitioner must show reasonable jurists would find the assessment of
the constitutional claims debatable or wroi@ge Slacks29 U.S. at 484.

After having reviewed each claim individuabynd in view of the firm procedural basis
upon which is based the dismissal of certain claims and the law upon which is based the
dismissal on the merits of the rest of thaimls, reasonable jurorsowld neither debate the
correctness of the Court’s qmedural rulings nor its assessment of the claints. Because
Petitioner has failed to make a substantial showing of the denial of a constitutional right, a COA
will not issue.

A separate judgment will enter.

ENTER:

s/J. RONNIE GREER
UNITED STATES DISTRICT JUDGE
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