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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT GREENEVILLE

CARL T. SELLS,
P aintiff,
V. NO.:2:11-CV-355

LVNV FUNDING, LLC, ET AL,

e T o e

Defendants.

MEMORANDUM OPINION AND ORDER

This Fair Debt Collection Practices ActFPCPA”), 15 U.S.C. § 1692 et seq., case is
before the Court on defendants’ Motion forn8uary Judgment, [Doc. 106]. In their motion,
defendants LVNV Funding, LLC (“LVNV”) and 8&ve Hawkins (“Hawkins”) (collectively
“defendants”) seek dismissal of all of plaffit claims arising under the FDCPA for failure to
create genuine issues of material fadthe plaintiff has respondefoc. 117], and the matter is
ripe for review. For the reasonsit&d below, the motion is GRANTED.
|. BACKGROUND

Plaintiff incurred a credit card debt andethdefaulted on thadebt. The debt was
eventually assigned to LVNV. On Novesb18, 2010, Defendant Hosto filed a collection
lawsuit against the plaintiff in @te court on behalf of LVNV. #ached to the civil warrant was
an affidavit of sworn account signed by Hawkiag, authorized representative of LVNV. The
warrant stated the amount due was for thacgal amount of $6,321.47, plus pre and post
judgment interest accruing at different ratesl reasonable attorney’s fees of $1,264.29. The

affidavit stated that tn plaintiff owed this amount as May 28, 2009, the date of assignment.

! Defendant Hosto & Buchan, PLLC (“Hosto”) has not filed a summary judgment motion.
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The suit was non-suited. Then the plaintiféd for Chapter 7 Bankruptcy relief on June 18,
2011. The plaintiff did not listhis unliquidated FDCPA clai against defendants in his
schedules of assets and liabiktieThe plaintiff amended his schdes prior to the filing of this
summary judgment motion on August 13, 2013. &aptember 22, 2011, the plaintiff's debts
were discharged.
The plaintiff alleges that the defendanislated several prasions of the FDCPAby:
(1) using any false, deceptive, or misleading misrepresentation or
means in connection with the collection of any debt, 15 U.S.C. §

1692e;

(2) falsely representing the “claater, amount, or legal status”
of the debts, 15 U.S.C. § 1692e(2)(A);

(3) threatening to take any action that cannot legally be taken
or that is not intended to ltaken, 15 U.S.C. § 1692¢e(5);

(4) communicating to any person credit information which
is known or which should be kmm to be false, 15 U.S.C. §
1692¢e(8);

(5) using a false representation or deceptive means in an
attempt to collect the debts, 15 U.S.C. § 1692¢(10);

(6) using unfair or unconsciona&bmeans to collect or attempt to
collect a debt, 15 U.S.C. § 1692f; and

(7) collection of any amount ncluding interest, fees, etc.)
unless such amount was exprgsauthorized by the agreement
creating the debt or is permittdy law, 15 U.S.C. § 1692f(1).

Plaintiff also asserts that LVNV is liable foretlacts and omissions of Hosto under the theory of

respondeat superior

2 The parties notified this Court of the similarities and differences in this casradiord v. LVNV Funding, LLC,
et al, 2:11-CV-291. The plaintiff has made the same claims under the FDCPA with the exception ofabesdam
claimed. In terms of the issuea summary judgment, all issuae the same as those raise@iadford with one
exception. Here, the defendants argue that the plaintiff has no standing to bring his claimkisibarn&ruptcy.
The defendants also argue that the plaintiff should be judicially estopped from suing the defendants on untimely
disclosed claims in his amended bankruptcy schedules.

Although standing is a threshold issue @ourt need not addie it because assumirayguendg that the
plaintiff has standing, summary judgment would still be granted as to all claims for the reasons set forth below.
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II. STANDARD OF REVEW

Summary judgment is proper whef¢he pleadings, the diseery and disclosure
materials on file, and any affidis show that there is no genuiissue of material fact and that
the movant is entitled to judgment as a matter of”lafved. R. Civ. P. 56(c). In ruling on a
motion for summary judgment, ti@ourt must view the facts caibed in the record and all
inferences that can be drawn from thosesfantthe light most favorable to the non-moving
party. Matsushita Elec. Indus. & v. Zenith Radio Corp 475 U.S. 574, 587 (1986Nati
Satellite Sports, Inc. v. Eliadis, In@53 F.3d 900, 907 {6Cir. 2001). The Court cannot weigh
the evidence, judge the credibiliby withesses, or determine thettr of any matter in dispute.
Anderson v. Liberty Lobby, In&t77 U.S. 242, 249 (1986).

The moving party bears the initial burden d#gmonstrating that no genuine issue of
material fact exists.Celotex Corp. v. Catrett477 U.S. 317, 323 (1986). To refute such a
showing, the non-moving party must present ssigaificant, probative evidence indicating the
necessity of a trial for resolvj a material factual disputeld. at 322. A mere scintilla of
evidence is not enougtAnderson477 U.S. at 252yicClain v. Ontario, Ltd.244 F.3d 797, 800
(6™ Cir. 2000). This Couts role is limited to determining vether the case contains sufficient
evidence from which a jury could reamably find for the non-moving partyAnderson477 U.S.
at 248-49;Nat! Satellite Sports253 F.3d at 907. If the non-moving party fails to make a
sufficient showing on an essential element of its case with respect to which it has the burden of
proof, the moving party is engttl to summary judgment.Celotex 477 U.S. at 323. If this
Court concludes that a fair-minded jury could neturn a verdict in favor of the non-moving
party based on the evidence presented, it may enter a summary judgmeetson477 U.S. at

251-52;Lansing Dairy, Inc. v. Espyd9 F.3d 1339, 1347 {Cir. 1994).



The party opposing a Rule 56 motion may swhply rest on the mere allegations or
denials contained in the padypleadings. Anderson 477 U.S. at 256. Instead, an opposing
party must affirmatively present competent evide sufficient to establish a genuine issue of
material fact necessitating the trial of that isslee. Merely alleging that a factual dispute exists
cannot defeat a properly supportadtion for summary judgmentid. A genuine issue for trial
is not establisheldy evidence that iSmerely colorablé,or by factual disputethat are irrelevant
or unnecessaryid. at 248-52.

1. ANALYSIS

The FDCPA was passed to eliminate “abasideceptive, and unfair debt collection
practices.” Barany-Snyder v. Weineb39 F.3d 327, 332 (6th Cir. 2008) (quoting 15 U.S.C. §
1692(a)). The Sixth Circulias noted that the act‘sxtraordinarily broad” and must be enforced
as written, even when eminently sensible exoas are proposed in the face of an innocent
and/orde minimisviolation. See Frey v. GangwisB70 F.2d 1516, 1521 (6th Cir. 1992). While
§ 1692e lists a number of examples of false oreaiihg representations gthext of the statute
itself indicates that the examples are not rhdanlimit its prohibition on the use of false,
deceptive or misleading representations in cotmeaevith the collection of a debt. 15 U.S.C. §
1692e. Likewise, § 1692f contains the same laggumaking clear that the examples set forth
therein do not “limit[ ] the general applicati” of its prohibition onthe use of unfair or
unconscionable means to collect or attempt tecoany debt. 15 U.E. § 1692f. The Seventh
Circuit recently obsengkthat the phrase “unfair or uncormtable” used in § 1692f “is as vague
as they come.” Beler v. Blatt, Hasenmiller, Leibsker & Mogrd80 F.3d 470, 474 (7th Cir.

2007).



In assessing whether particular conduct ate$¢ the FDCPA, cote apply “the least
sophisticated consumer” test to objectively deiae whether that consumer would be misled.
Harvey v. Great Seneca Fin. Corpt53 F.3d 324, 329 (6th Cir. 200@mith v. Transworld
Systems, Inc.953 F.2d 1025, 1029 (6th Cir. 9®. The least sophisticated consumer test is
designed “to ensure that the FDCPA protectea@hsumers, the gullible as well as the shrewd.”
Kistner v. Law Offices of Michael P. Margelefsky, L1818 F.3d 433, 4386th Cir. 2008)
(quotations and citation omitted).

A. Civil Warrant and Affidavit

The defendants move for summary judgmesgarding causes of action under several
FDCPA sections related to defemtisi filing of the civil warrantand affidavit. The plaintiff
argues that the defendants had no intention of pngghie merits of the setourt case and that
collection agencies cannot use ttwairt system for debt colleota through the filing of lawsuits
having demonstrated no intention of litigating gnesises on the merits. Doing so, the plaintiff
claims, violates Title 15 United States Coslections 1692e, 1692e(5), and 1692e(10). The
plaintiff alleges that the defieants purchase debt and théle the state court suit before
properly reviewing any documents received ansgebthe suit on affidavits that are signed by
affiant without any personal knovdge of whether the consumer w@aity incurred the debt. If
the consumer challenges thebtjethen the defendants nonsthieir state court action. The
plaintiff claims that this is the defendants’ pattern of practice, for the defendants nonsuited all of

the cases before this Court that were cbdated with this case for discovery purpo3e$hus,

® Plaintiff's counsel asserts in an affidavit that this patteas happened “in no less than twenty state court collection
actions in which LVNV was the named Plaintiff.” [Doc. 117-3, pg. 2]. This Court consolidatedction with 13

other FDCPA actions pending in this Court for discovery purposes. It may be that the defendaitedrtbesstate

court cases in the other 13 cases pending before this Court and in other cases not pending in this Coat, Howe
the plaintiff has not pointed this Court to any documentation to that effect. Furthermore, the plantdt haked

the Court to take judicial notice of that fact based on tberdein other cases. As suyche record in this case only
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the plaintiff claims that the defendants’ buess practices are deceptive and misleading to the
least sophisticated consumer\iiolation of the FDCPA. Fothese contentions, the plaintiff
relies uponSamuels v. Midland Funding, L1821 F.Supp.2d 1321 (S.D. Ala. 2013) anviNV
Funding, LLC v. MastaylNo. M2011-00990-COA-R3-CV, 2012 WL 1534785 (Tenn. Ct. App.
Apr. 30, 2012).

This Court agrees with Judge Varlan’s reasoning/hite v. Sherman Financial Group,
LLC, et al, -- F.Supp.2d --2013 WL 5936679, at *5 (E.DTenn. Nov. 4, 2013), a case
virtually identical to the one at hand, that the relianc&amuelsis misplaced.Samuelglealt
with a motion under Rule 12(b)(6h@ not Rule 56. Also, unlike iBamuelsthe defendants here
attached a sworn affidavit to thestate court suit, evidencing artent to pursue the action. In
addition, the only possible evidence in the record pditd by plaintiff to support his claims that
this is a pattern of practice is plaintiff's courisedffidavit which alleges this has been done in
several other cases in which he is involved. otfeer facts or evidence to support this allegation
was contained in this case’s record.

This mere scintilla of evidence is neithemassible nor enough to €ate a genuine issue
of material fact. Rule 56(c) states, in pargttaffidavits in the summary judgment context must
be based on admissible evidence and made bgffeamt competent to testify on the matters
contained in the affidavit. The affidavit filed here eets neither requirementSee Moore v.
Holbrook, 2 F.2d 697 (6 Cir. 1993). Even if it were admiséé, plaintiff's counsel’s testimony
that LVNV has voluntarily dismissed “no lessathtwenty state couitollections actions in
which LVNV was the named plaintiff’” does not ctea genuine issue of material fact as to

whether LVNV engaged in a patteand practice of filing state ad collection lawsuits without

shows plaintiff's counsel's assertion to “twenty stataurt collection actions in which LVNV was the named
Plaintiff.” This assertion, without more, is not evidence.
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any intent to pursue the action. In addition, ¢hesr no evidence in this record of defendants’
intent to hire Hosto to file suit on LVNV’s belfiavithout the intentiorof following through with
the action.

Furthermore Mastawis not persuasive as to the dévit's alleged misleading nature.
Mastawwas not a FDCPA case, and it decided only whether affidavits were properly admitted
under the businessaerds exception to the hearsay rulgeeTenn. R. Evid. 803(6). Plaintiff
alleges that the affidavit was made withautfficient personal knowledge. However, the
plaintiff has presented no evidence that thegali®ens in the affidavias to the amount of the
debt are false or misleadj. Again, this Court findg/hitepersuasive and relies on its reasoning.
2013 WL 5936679, at *5.

In addition, a recent Sixth Circuit opinion doopiaintiff's claim that Hawkins’ affidavit
in the state court collection @amh was false and misleadingSee Clark v. Main Street
Acquisition Corp. No. 13-3763, -- Fed. Appx. --, 2014 WL 274468 @ir. January 17, 2014).
In the affidavit Hawkins states that heshgpersonal knowledge” of LVNV’s business records
“including computer records of its accounts reables,” and those records include records
provided by the original creditdo LVNV. [Doc. 12-1, pg. 2]. The plaintiff claims that this
gives the impression that Hawkimas personal knowledge of thidavit's facts and that the
records were LVNV’s and the original crat’s properly authenticated documents.

In Clark, the plaintiff made these same claims wélard to a very similar affidavit. The
Sixth Circuit disagreed, stating,The affiant’s] claims of persoh&nowledge referred to Main
Street’s business records, whitfcluded the original lender’'s records. Such a statement is
permitted by the [FDCPA].” 2014 WL 274469 at *&uch an affidavit is not “inaccurate or

misleading,” and, even if it was, the “represgioin was still not mat@al’ because the “least



sophisticated consumer understands that leraigisdebt collectors will by necessity have to
rely on business records they may have personally created . . d.

Also similar toWhite this Court concludes that therenis genuine issue of material fact
as to the plaintiff's arguments regarding eotion amounts in violation of sections 1692e or
1692f. For the reasons set forth above, thendisiets’ motion for summary judgment as to these
claims is GRANTED.

B. Licensing Requirement

The defendants also move for summary judginos plaintiff's claim based on failure to
obtain a license as a collection service under T&seeelaw, in violation of sections 1692¢e(5),
1692f and 1692f(1). LVNV alleges that a licemsenot required, relyingn the opinion of the
Tennessee Collection Service Board (“the Boprdlirough the issuance of a “Clarification
Statement” by the Board in Jamy&009 and reaffirmed by the Bal in May 2012 that certain
“passive” debt buyers are not deemed a collectioricgeby the Board.

The Tennessee Collection Service Act (&) provides that “[n]Jo person shall
commence, conduct or operateyatollection service business this state unless the person
holds a valid collection service license issuedhgyboard under [the TC3Ar prior state law.”
Tenn.Code Ann. § 62-20-105(a).ecBon 103 provides an exception for attorneys and those
entities who are collecting solebn those debts incurred the normal course of businesd. §
62—-20-103. The TCSA defines “cattion service” as follows:

. any person that engages am, attempts to engage in, the
collection of delinquent accountsbills or other forms of

indebtedness irrespective of whet the person engaging in or
attempting to engage in collection activity has received the

*  The Board, which has been delegated authority to promulgate rules concerningltiue ebeollection services,

seeTenn. Code Ann. § 62-20-115(b)(1), does not appear to have been acting under its rulemaking authotity when i
issued the Clarification Statemdmnit rather offering the Board's “collective opinion on the subje&¢€e King v.
Milland Funding LLG No. 2:11-CV-120 (E.D. Tenn. Aug. 30, 2012).
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indebtedness by assignment whether the indebtedness was

purchased by the person engaging in, or attempting to engage in,

the collection activity.
Tenn.Code Ann. 8§ 62-20-102(3). $mith v. LVNV Funding, LL394 F.Supp.2d 1045, 1049
(E.D. Tenn. 2012) (Greer, J.), this Court held tiat failure to obtain the necessary licensing
could give rise to a FDCPA violation for threatening and/or taking legal action which it was not
authorized to do, relying dreBlanc v. Unifund CCR Partner801 F.3d 1185 (f1Cir. 2010).
Neither party disputes that theck of a necessary license couldegrise to an FDCPA violation.
The issue presented here is rather simplesirteitms, i.e., is LVNV required to have a state
collection service licese? If the answer to this simple question is “no,” then there can be no
FDCPA violation, and LVNV is entitled to summajydgment. The resolution of this simple
guestion has been anything but simple, howevet,hes been the subjexdtopinions by at least
four district judges in this judial district, leading to a somewahconfusing set of opinions and
what, on the surface, appears to be some disaggnt among the judges. As a result, a brief
review of these prior desibns would be helpful.

So far as this Court can tell, the issue was first considered by Chief Magistrate Judge
Dennis H. Inman in a Report and Recommendationlefendants’ motion to dismiss in this and
several related cases. In the Report aadomimendation filed on July 14, 2012, Judge Inman
recommended that plaintif's FDCPA claimsaagst LVNV based on itfailure to obtain a
collection service license prior to the filing of its debt collection lawsuits be dismisSed.
Smith v. LVNV Funding, LLONo. 2:11-CV-288, Doc. 46, July 14, 2012. In the Report and
Recommendation, Judge Inman considered thetiqnesf whether the TCSAequires an entity
which purchases unpaid indebtedness from theinadigcreditor for subsquent collection to

obtain a license before undertaking collectacetivity. Without deciding the question, the



Magistrate Judge found thalhe answer was likely “yes.” LVNV did not object to this
conclusion. The Magistrate Judigether found, however, that theltae to obtainthe necessary
license did not state a claim for a violation of FH2CPA. Plaintiffs obje@d to this conclusion
and, after briefing, the undersignsaistained plaintiffs’ objection arfteld that “plaintiffs state a
cause of action against LVN¥hder 8 1692e(5) on the basis th&tNV was not licensed under
the TCSA.” Smith v. LVNV Funding, LL@94 F. Supp. 2d 1045 (E.D. Tenn. 2012).

This Court also addressed the question cftivbr plaintiffs’ allegation that the defendant
was not licensed as a collection service purst@itite TCSA stated a claim upon which relief
could be granted iKing v. Midland Funding, LLCNo. 2:11-CV-120 (E.D. Tenn. August 30,
2012) (Greer, J.). Plaintiffs alleged in their complaint that Midland had purchased the debt of
plaintiffs “for collection” from plaintiffs, thaMidland had been assigned all interest in the debt,
and that Midland sent colleoti communications and engagedurther “collection acts” in an
effort to collect the debtld. at 10. Plaintiffs claimed th&tidland was required to be licensed
pursuant to the TCSA, was not so licensed,\aoldted the FDCPA by tang action it could not
legally take. Midland sought dismissal ofetlelaim under Federal Rule of Civil Procedure
12(b)(6), relying primarily on thassertion that it was a “passive debt buyer” and the Board’s
Clarification Statement. The Court denied the motion to dismiss on either of two alternative
bases. First, the Cduiound plaintiff's allegatins to be “more than & Midland is simply a
passive buyer of indebtednesaid second, that, even if Midid was simply a buyer of debt
which it then takes judicial action to collect, ibwd still be required to be licensed, noting that
nothing in the record suggested that Midlaagbigned the collection activity to a licensed

collection agency or licensed attorndg. at 12-13.
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United States District Judge Curtis L. Cetladdressed the issue2013 in another case
filed in this divisionof the court. IRRobinson v. Sherman Financial Grouyge. 2:12-CV-030
(E.D. Tenn. March 27, 2013R6binson ), Judge Collier, citing thendersigned’s decision in
Smith found allegations that “theVNV Defendants collectively danore than just collect an
individual’'s or its own unpaid accounts” ana dcollecting on purchased accounts,” sufficient
to fall within the TCSA'’s definition of “collectin service” requiring a license and thus sufficient
to state a claim upon which relief could be grantlt, Doc. 36. As a result, the Court denied
the LVNV defendants’ motion to dismiss.

Judge Collier further considered the issudaniding the Robinson parties’ cross motions
for summary judgment.Robinson v. Sherman Financial Grqup F. Supp. 2d --, 2013 WL
3968446 (E.D. Tenn. July 31, 2013) (Collier, Rpbinsonl). Summary judgment was granted
to LVNV on plaintiff's claim that the failur®f defendants to obtain a license under the TCSA
was a violation of the FDCPARejecting plaintiff's argument #t the Court should “rely on its
earlier ruling” and plaintiff's dempt to argue that the Clarifiton Statement only applies to
passive debt buyers, the Court found it “undisptied LVNYV is a ‘Debt/Judgment Purchaser,”
and that the Clarification Statemt was applicable to LVNV.Id. at *10-11. Because the
plaintiff could not establish &iolation of the TCSA, summgrjudgment was granted on the
claim.

Chief United States District Judge Thomad/drlan has also addressed the issue. He
first did so inLilly v. RAB Performance Recoveries, L. 2:12-CV-364, 2013 WL 4010257
(E.D. Tenn. August 5, 2013) (Varlan,J). Plaintiff's defaulted d#¢ had been $0 to RAB.
Buffaloe & Associates, a law firm representiRAB, undertook “to collect the balance due” on

the account, sending a collection letter and ultitgdting a civil warrant and affidavit in state
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court on behalf of RAB. The sworn affidawhs signed by RAB’s managing member. Plaintiff
alleged numerous violations of the FDCPA, utthg a violation based on the failure of RAB to
obtain proper licensure in compliance with Tennessee ldwat * 1-2.

RAB sought summary judgment on the licenstleem arguing that it was not required to
have a license because it was @ogaged in collection &eity since it hired Buffaloe, which is
exempt from licensing requirements, to carry ibsl collection efforts. Plaintiff relied onSmith
and the Court, based on RAB’s puask of the debt after defautiying a law firm to send the
collection letter, and filing suit, held that RABas acting as a collection service subject to the
Tennessee licensure requiremeld. at * 5-6. Relying orEmithandRobinsonl, Judge Varlan
concluded that, without the required license,BRfay not have been legally able to engage
Buffaloe to file a lawsuit on its behalf; thus, a geruissue of material fact existed as to whether
RAB violated the FDCPAId. at * 7.

Judge Varlan considered thssue again just months laterWhite v. Sherman Financial
Group, LLG -- F. Supp. 2d --, 2013 WL 5936679 (E.D. Tenn. Nov. 4, 2013). Once again
plaintiff alleged that LVNV'’s failure to obtaia license under Tennessee laas a violation of
the FDCPA. LVNV sought summary judgment besmit hired Buffaloe, which is exempt from
licensure requirements, to cawut its collection effds on plaintiff's debt LVNV relied on the
Clarification Statement. Judge Varldaclined to follow his prior decision inlly and granted
summary judgment on the claind. at * 6-7.

The undersigned once agamuched on the issue Raceday Center, LLC v. RL BB
Financial, LLC No. 2:11-CV-117, 2013 WL 4500437 (E.Denn. August 21, 2013) (Greer, J.),
a non-FDCPA case. There, the Court raféd the Magistrate Judge’s Report and

Recommendation that RL BB and its affiliatedmgmanies were collection services, and their
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failure to obtain licensure required by the TCRhibited their filing suit to collect the debt at
issue in the case. In the course ahdcso, the Court reaffirmed its holding King v. Midland
Fundingand noted its respectful disagreement thbinsonll. 2013 WL 4500437, at *1 n.2.
The Magistrate Judge had framed the isslmesly in his Report and Recommendation:
“Whether the Tennessee Collection Servicd, Aenn. Code Ann. 8 62-20-102 (the “Act”)
applies to the activities of RL BB Financial, CL(“RL BB”) in attempting to collect the debt
allegedly owed . . .?d. at *2.

Raceday had obtained various bank loans which went into default when Raceday
experienced financial difficulties. The banknmmenced foreclosure proceedings through an
attorney. The bank then agreed to sell the Rackxdan to an affiliate of RL BB and the notes
were assigned to RL BB. RL BB continued foeeclosure action throughe same attorney and
filed a counter-claim seeking a monetary judgmddt.at *3. RL BB asserted that it was not a
collection service and therefore meiquired to be licensed. The Magistrate Judge, relying on
King, and rejecting RL BB’s arguments based on @tarification Statement, held that TCSA
licensing requirements applied to RL BB ardiling the counter-claim without the required
license is a viol@on of the Act.” Id. at *6. He further held thathile the legislature could have
excluded companies like RL BB from the reqmients of the Act, it chose not to dosand the
“plain language of the statute defines theskemtants as unlicensed entities engaging in the
‘collection service business.'Id.

Finally, just about three weeks ago, Judge Collier filed his memorandurinv.
Tarpon Financial CorporationNo. 3:10-CV-372, Doc. 52 (Febryat0, 2014) (Collier, J.). In
Murr, Judge Collier granted summary judgment oainiff’'s claim that Tarpon violated the

FDCPA when it did not obtain aollection service license.Tarpon had purchased Murr's

® The Magistrate Judge also noted that “an excellent moral argument could be madadhkt fitave” done so.
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defaulted note and security agreement along wfitier assets from Fairway Lending. Some of
Fairway Lending’s principals were also principafsTarpon. Fairway Lending sold the assets to
generate proceeds to pay down indebtedness ofvih. Tarpon hired an attorney to represent it
in collecting Murr's debt and aollection letter was sent. #&fr receiving no response, the
attorney filed suit in General Sessionsu@ for Knox County. Judge Collier noted the
disagreement in the district on the issue, but, relyingRoibinsonll, gave effect to the
Clarification Statement, which had by that tilbeen reaffirmed by the Board, and held that,
because Tarpon assigned the coltectctivity to Jones, it was nogquired to obtain a license.
Murr, No. 3:10-CV-372 at 2-3, 8-10.

One other case filed and decidedhis district bears mention. MFC Partners 10, LLC
v. Cindy J. Collinsa non-FDCPA case, Jugldpavid Bunning, United Stas$ District Judge for
the Eastern District oKentucky, held that the TCSA did nagquire the plaintiff to acquire a
collection service license where the plaintifigaced the debt which vgathe subject of the
lawsuit through assignment artden engaged licensed attoreelp attempt collection. The
defendant had executed and delivered a guartant).S. Bank guaranteeing payment of two
notes executed by Ferry Road Properties. U.S. Bank assigned ajhits iri the notes and
guaranty to the plaintiff. Aftethe notes were defaulted, plafhengaged attorneys and filed a
complaint in this court. Of particular gt Judge Bunning held dh “Plaintiff [was] not
attempting collection on its own; rather it hatjaged attorneys . . . to attempt to collection,”
such that a license undeetMCSA was not required/FC Partners 10, LLC v. Cindy J. Collins
No. 3:12-CV-291 (E.D. Tenn. June 7, 2013) (Bunning, J.).

Because of the apparentlprdlicting decisions in this dtrict and the importance the

Board’s Clarification Statemeritas played in many of those ailgons, the Court thought it
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appropriate to require the parties in one of the related ®césemddress the issue raised by
reference to the language of fh€SA itself, rather than focusy on the Clarification Statement.
SeeBradford v. LVNV Funding, LLC, et aR:11-CV-291. The parties filed those briefs, [Docs.
142, 143] and filed responses, [Docs. 145,146]. Taart has considered those arguments in
deciding this case.

The facts in this case are undisputed. LVNV is an asset holding company and owns
accounts receivable, such asiptiff's account in this case LVNV acquires charged-off
consumer debts from one of two entities: Sher@aginator or Sherman Originator lll. These
entities purchase accounts framginal creditors, laders, and other deliluyers. Sherman
Originator Il purchased plaintiff's chargedfaccount from CitiFinancial and transferred the
account to LVNV. LVNV has no employees, does send collection letters, and does not make
telephone calls to debtors. LVNV does repomedit information to the three major credit
reporting agencies.

The plaintiff disputes the following factsHe disputes that all collection activities on the
charged-off accounts are undertaken by ResurgguitaC&ervices, LP (“Raurgent”), a licensed
collection agency. Resurgent services amanages the LVNV accountsither diretly or
through other licensed collection agencies av fams. Resurgent hired Hosto, a law firm
licensed in Tennessee, to collect on plaintiffe@amt. Hosto decides which collection activities
to undertake and determines whieat to ultimately filesuit. LVNV playsno role in these

decisions. In this case, Hosto filed the civilrvaat and affidavit of indebtedness and ownership

Plaintiffs in all these related casas represented by the same attorneys.

This information was admitted to Bradford In Bradford, this fact was established by LVNV’s response to
plaintiff's request for admission on July 29, 2013, [Doc. 146-2], the deposition @estiof Tonya Henderson on
June 26, 2013 notwithstanding. The reporting is actirhdled by Resurgent Capital Services. [See Doc. 142-2
at 29].

8 The plaintiff disputes these fadts Document 118, arguing that even though LVNV hired Hosto, LVNV was
actually the entity engaging in the actions. For the reasons set forth below, this Court disagrees.

15
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of account, prepared and signedlbyNV’s authorized representae, in the General Sessions
Court, naming plaintiff as the defendant and LVNV, assignee of CitiBank, as plaintiff. The
lawsuit was later nonsuited.

The TCSA requires a collection servitieense before any person may “commence,
conduct or operate” a “collection servicesmess.” Tenn. Code Ann. § 62-20-105(a).
“Collection service” is broadly dmed as “engag[ing] in, or attempt[ing] to engage in, the
collection of delinquent accounts . . .,” redass of whether the person “engaging in, or
attempting to engage in collection activity’gared the indebtedness by assignment or by

purchase. Tenn. Code Ann. § 62-20-102{@)e definition specifically includes:

(D) Any person who engages time solicitation of claims

or judgments for the purpose of collecting or attempting to collect

claims or judgments or who satie the purchase of claims or

judgments for the purpose of caiting or attempting to collect

claims or judgments by engaging am attempting to engage in

collection activity relativeo claims or judgments.
Tenn. Code Ann. 8 62-20-102(3)(D) Neither “colien” nor “collection agvity” is defined in
the Act.

It appears beyond dispute that LVNV is @dk entity which purchases accounts or
judgments for the purpose of collecting or miding to collect them. LVNV argues, however,
that it does not “engage” in “collection” or “collection activity.” More specifically, LVNV
argues that it does not invel itself, or take paiin, the act of collecting,e., securing payment,
but rather that all collection/collection activits undertaken by others, namely, Resurgent, a
licensed collection agency, which services and manages all of LVNV&aisc Plaintiff first

made a halfhearted response that the statutenddesquire that a person “engage” in collection

activity but also includes those who “engage][ {he solicitation of claims or judgments for the
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purpose of collecting or attempting ¢ollect claims or judgments” iBradford [Doc. 146 at

1].° Plaintiff's reading of the state is awkward and appears todmntrary to the plain meaning

of 8§ 102(3)(D), that is, that the language cowatiser those who solicglaims or judgments for

the purpose of collecting or who solicit the pur@has$ claims or judgments for the purpose of
collecting or attempting “by engaging in or attempting to engage in collection activity” relative
to those claims or judgments. In other worelgen if plaintiff is correct, the Act's coverage
requires that the entity engagecollection activity.

Plaintiff also argued iBradford and implicitly here alsothat LVNV does engage in
collection activity by (1) its reporting to crediéporting agencies, and (2) filing of collection
lawsuits as the named plaintiff to seek a judgiieoan collect. Plaintiff cited a host of cases
for the proposition that filing a collection lawsiust collection activity, a largely unremarkable
assertion hardly subject to dispute, and LVNV doeisreally argue otherwas Plaintiff also has
argued that LVNV cannot insulate itself by hirindghets to file suit to collect its debts and that
Congress never intended that “a passive” depebavoid liability undethe FDCPA by simply
hiring a law firm to file suit. Even assung that a debt buyer canniisulate itself from
FDCPA liability by hiring others to engage uollection activity, that does not answer the
guestion of whether the Tennessee Legislaitutended to require a debt buyer who does not
engage in collection activitiegself, but rather relies on ott®e to have a collection service

license.

° Plaintiff seems to assume that because LVNV acgjdieéinquent accounts that ioliits” those accounts. That
interpretation does not appear to be consistent with the statute. In other words, under the TCSA, an entity which
purchases debt is not necessarily engaged in the “solicitation” of debt. Rather, the act of solicitation is something
conducted by a “solicitor,” defined in the Act as “any individual who is employed by or under contract with a
collection service to solicit accounts or sell collection service forms or systems on its behalf.” Tenn. Code Ann. §
62-20-102(9).
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LVNV has relied heavily on the Clarificatiddtatement issued by the Board in January

2009. That statement, issuedtls collective opiniorof the Board rathethan pursuant to the
Board'’s rule making authoritgeeTenn. Code Ann. 8§ 62-20-115(b)(1), reads:

It is currently the opinion othe Tennessee Collection Service

Board that entities who purchaggdgments or other forms of

indebtedness will be deemed a Iteotion service” if they collect

or attempt to collect the debt or judgment subsequent to their

purchase of the debt or judgmeHtwever, entities who purchase

debt or judgments in the manndescribed above but who do not

collect or attempt to collect theurchased debt or judgment, but

rather assign collection activity relative to the purchased debt to a

licensed collection agency or a licensed attorney or law firm shall

not be deemed to be a “collection service.”
Tennessee Collection Service Boai@larification Statement of the Tennessee Collection
ServiceBoard Regarding Debt/Judgment Purchasers and ‘Passive’ Debt
Buyers http://www.tn.gov/regboards/collect/dounents/ CSBCLARIFICATIONSTATEMENTR
EGARDINGDEBT.pdf. The Board reaffirmetthe Clarification Statement in May, 2012 and
stated that the statement “would currentlgnst as written.” Both Judge Collier and Judge
Varlan have given the Clarifiganh Statement significant weight light of its reaffirmation by
the Board. Yet, the undersigned has been relutdad so given the lackf analysis contained
in the Board’'s statement and the lack of formal action by the Board in promulgating the
statement, making it of little help in deternmgi the meaning of the Legislature’s enactment.
Second, the opinion of the Board as to the meawirige statute is far less important where the
statute does not contain technical terms, #sei€ase here, and where the agency’s interpretation

does not involve its own rules and regulations, father the construction and interpretation of

such statute.
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Under the unique circumstances of tluase, the Court is persuaded by LVNV's
argument and holds that an entity that does not engage in collection activities itself but relies on
licensed collection agencies and licensed attorneys to conduct those dCtimitied not be
licensed pursuant to the TCSA, and LVNV’s fadluo obtain the license does not constitute a
violation of the FDCPA. To th extent prior decisions ofahundersigned might conflict with
this opinion, they are now overrulé&d.

Several things have convinctite Court that LVNV is correct in this case as it argued in
Bradford First of all, the Couragrees with LVNV that LVNV has not “engaged” in collection
activity unless it has takepart in, or involved itself directlin, the collection activity and that
the licensing requirement applies only to thoses@es who actuallynvolve themselves in, or
take part in, the act of collecting. Second tBourt agrees with LVNV that, from a policy
standpoint, requiring LVNV to be licensed and reqddby the state accomplishes little in terms
of protecting debtors or clientsf collection services, where thentities that do have direct
interaction are licensed and staggulated. Indeed, the structure of the Act itself suggests that
its primary purpose is to assure the financiapomsibility of collectio service businesses to
protect clients who retain the services of a collection service business from a collection service
that is not financially sound.

This conclusion is supported by severaltbé TCSA’s requirements for collection
services, such as the requirement that anicgmp for a collection service license provide the

Board with a current personal corporate financial statementdia surety bond or certificate of

10 Although not clear to the Court, this may be wihat Board means by a “passivéébt buyer, i.e. one that

undertakes no collection activity itself.
1 Both of the Court’s prior decisions RacedayandKing are distinguishable from this caggcedayon its facts
andKing procedurally. InRacedaythe defendants/counter-plaintiffs wetieectly involved in collection activity.

King, on the other hand, was before the Court on a motion to dismiss and the question was whether plaintiff had
sufficiently pled a cause of action, not whether a genaswe of material fact existed, as is the case here.
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deposit “conditioned that the applicant shall faithfully and truly perform all agreements entered
into with its clients accounting for the net proceed all collections in accordance with this
chapter . . .,” seeTenn. Code Ann. 88 62-20-106(2) a(®)(A) and (B), and requiring an
applicant to meet a requirement of finanaiesponsibility and the maintenance of a regular
office and “bank accounts with sufficient fundsadit times to disburse amounts due clients.”
Tenn. Code Ann. 8§ 62-20-107. Furthermore, T1@&SA provides that upon violation of the
conditions of the bond or certfite of deposit assigned, “thgured client may maintain an
action in the client's own name on the bond or tiedte of deposit of th collection service.”
Tenn. Code Ann. § 62-20-110.

Finally, to the extent the statute is agumus, the Court also agrees with LVNV as it
argued in Bradford that the statute shiou be construed in feor of LVNV under the
circumstances presented here. The TCSA igaatory statute and conta a criminal sanction
for a willful violation of the statute or anyle lawfully promulgated by the BoardSeeTenn.
Code Ann. § 62-20-123 (making such violatio@lass C misdemeanor punishable, according to
Tennessee Code Annotated § 401334e)(3), by a term of impasment of not more than 30
days or a fine not to exceed $50.00 or both). ToerCagrees that, in th&tuation, the rule of
lenity requires that the statute benstrued in favor of the defendanftate v. Marshall319
S.W. 3d 558, 563 (Tenn. 2010).

V. CONCLUSION

For the reasons set forth above, thdedeants’ motion for summary judgment is
GRANTED, and plaintiff's complaint will be DISMBSED. In addition, this Court hereby gives
notice that it intends to enter summary judgma&m sponteon all claims against HostoSee

Yashon v. Gregoryr37 F.2d 547, 552 (6th Cir. 1984). The parties shall file any briefs regarding
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this issue on or before March 7, 2014. If no brigfs filed by this date, the Court will enter
summary judgment on all claims againstsktofor the same reasons stated above.
Soordered.

ENTER:

s/J.RONNIE GREER
UNITED STATESDISTRICT JUDGE
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