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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT GREENEVILLE

PEGGY GRIFFIN, and husband, )
RUSSELLGRIFFIN, )
Faintiffs, ))
V. ; NO.:2:11-CV-365
WAL-MART STORES EAST. LP, ))
Defendant. ))

MEMORANDUM OPINION AND ORDER

The plaintiffs have filed two Motions talter or Amend Judgment, [Docs. 64 and 66].
The defendant has responded, [Docs. 65 and Ba@t.the reasons set fbrbelow, the motions
are DENIED.

|. Facts”

The facts taken in the light most favorabletiie plaintiffs are as follows: On October
16, 2010, Plaintiff Peggy Griffinwho was 76 at the time, fedit the Johnson City, Tennessee
Wal-Mart store. She fell at approximately 11:58 a@mthe health and beauty aids department in
the “shampoo aisle.” Ms. Griffin stated thste slipped and fell on something slippery but dry

on the floor. Shift Manager Hope Dugger testifitnat where Ms. Griffin fell was slippery.

1In the defendant’s first Response, it states that “to the extent plaintiffs’ motion does address any law or facts not
raised before the Court previously, plaintiffs should not be allowed to do so at this time. Plaintiffs had ample
opportunity previously to raise all facts and law timely.”ofD65, pg.1]. In the plaintiffs’ second Motion to Alter
Judgment, [Doc. 66], they ask the Court to consider teerfiotion, [Doc. 64], as “Plaintiffs’ Brief in Support of

this Motion to Alter or Amend Judgment so as to compith the Rules of the Court,” [Doc. 66, pg. 1]. The Court
notes that both motions were filed within Rule 59(e)’s proscribed 28-day time frame.

2 These facts are taken almost verbatim from this Court's September 3, 2013 Memorandum Q@pglirGodes,

[Doc. 62].
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Employee Danielle Calhoun, who wastiucted to clean the areaatstd that the area was “slick
as ice.” It was so slippery that she almost fell.

The plaintiffs claim that Wal-Mart knew dfie dangerous condition on the floor because
prior to Ms. Griffin’s fall, an unidentified peos on the surveillance video appears to examine
the floor area where Ms. Griffin fell. The persand her male companion leave the area in the
direction of the pharmacy. They then returnthe area approximately two minutes later and
continue shopping. According to plaintiff's readiof Wal-Mart’'s practices, safety sweeps of
the store were to occur eved® minutes. One had not occutreetween 10:59 a.m. and 11:58
a.m., and the record is unclear as to when the last sweep occurred.

II. Standard of Review

“A court may grant a Rule 59(e) motion to alte amend if there ig1) a clear error of
law; (2) newly discovered evidend@®) an intervening change in cooiting law; or (4) a need to
prevent manifest injustice.lntera Corp. v. Hendersoi28 F.3d 605, 618 (6th Cir. 2005) (citing
GenCorp, Inc. v. Am. Int'l Underwritersdl78 F.3d 804, 834 (6th Cir. 1999)). The plaintiffs’
motion does not specifically ate upon which ground they base their motion. They state,
“Plaintiffs respectfully request the Court toodify the facts set out in its Memorandum of
Opinion and Order,” [Doc. 64, pg. 1], and “Tik@ourt erred in not considering all relevant
evidence.” [Doc. 66, pg. 1]. The plaintiffs “@akssue with the Courtf] finding that Wal-Mart
did not have notice of the dangerous condition.” [Doc. 64 pgs. 1-2]. Thus, it appears the
plaintiffs’ basis for the motion is théte Court committed a clear error of law.

The defendant is correct that the plaintiffg fa offer any new facts or law. While they
may have pointed the Court to different case ldhgfdahese cases were filed prior to the Court’'s

September 3, 2013 Memorandum Opinion ande@r It is true, however, th&arker v. Holiday



Hospitality Franchising, Ing No. E2013-00727-COA-R3-CV, 2013 WL 4647779 (Tenn. Ct.
App. Aug. 27, 2013), was filed on August 27, 2013. Nloeless, the plaintiffs’ arguments, even
based on this already existing law, remain the same. The specific issue before the Court is
whether Wal-Mart had actual oowmstructive notice of the spill.

[I1. Analysis

The plaintiffs argue that the Court erregichuse there was circumstantial evidence that
Wal-Mart had actual notice of the floor's conditi The plaintiffs comind that Wal-Mart’'s
surveillance video shows thatauple noticed the floor's conddtn about 10 minutes prior to the
plaintiff's fall. They left the area in the direction of the pharmacy. Then they returned to the
shampoo aisle minutes later and continued shopping.

As stated previously, there must be evideinem which the jury could conclude that the
defendant had actual notice prior to the accidemh that it had a reasonable opportunity to
correct or warn against the catmoh before the accident occurreSee City of Knoxville v.
Ferguson 585, 241 S.W.2d 612, 615 (Tenn.App.1951). Fheveillance video does not create
an issue of fact that Wal-Mart had actual noticEo be sure, this Court had great difficulty
discerning what transpired in the surveillanddeo. The Court wated the video humerous
times. The camera angle makes it difficult to see the area near where the plaintiff fell, for the
shelves obstruct the vieof the shoppers’ and the plaintiffections. Furthermore, it is difficult
to make out details due to the video’s quadityd the distance the camera was positioned from
the incident. In addition, the images of thaipliff and other shoppers often show them from
behind or from the side and rarely head on. Hudds to the difficulty in determining what

transpired.



Again, this Court watched the entire @ébrhour video clip that was submitted and
particular parts several times. ofr that clip, it is clear that nreafety sweep was performed from
10:59 a.m. until the plaintiff fell at approximatehi:58 a.m. It is clear that many shoppers
shopped in the area where plaintiff fell withalipping or falling. A few shoppers shopped in
the immediate area after the plaintiff fell and afee was carried away but prior to the area
being cleaned. None of thoskoppers slipped or fell.

The plaintiff relies heavily upon the actiolm$ an unidentified couple for evidence
regarding notice. Therefore, tHourt will set forth their actions. When the video clip’s timer
reads approximately 39:45, the couple walks to thddhaiof the aisle to theght of the aisle in
guestion. They then move closer to the enthf aisle, and their actions are obstructed by a
sign hanging from the ceiling, which is locatedriont of the surveillance camera. They shop in
that area until 44:50. At pointhey walk up this gdcent aisle towards the camera. They exit
the camera’s view. They thenme back into view walking up ¢haisle in question, away from
the camera, and towards the area where the fieelti They did not appear to have trouble
walking on the area where the plaintiff fell. éjhpass this area at@pximately 45:30 and stop
at the end of the shelves. Their actions are ott&d by the shelf and tisggn on the ceiling;
however, it appears that the womaménding down behind the end shelf.

At approximately 46:13 the couple’s cart becomistble at the end of the adjacent aisle.
The man pushed it into the aisle. At 46:21, héksvaway from the aisl®wards the right of the
camera’s view, and then he exits the camera’s VieAt that same time and while the man’s
back is to the woman, she leansveard from the end of the shelftinthe aisle in question. It is
unclear as to what she actually did, if anythwben she leaned into the aisle in question. The

man is over an aisle away when the woman retartise back of the shelf. At 46:27, the woman

% The record reflects that thisréction is towards the pharmacy.
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walks around to the adjacent aisle. At 46:35, she is in the other aisle, she turns the cart around,
and she walks in the same directiorttesman at 46:45 out of the camera’s view.

The couple returns to the adjacent aisle at approximately 48:26. The woman leads, and
the man comes behind with the cart. They neverndtuthe end of the slf or to the aisle in
guestion. Instead, they shop at the back porvibthe adjacent aisle, the same location where
they shopped when they first appear on tapdéey reach for the shelf several times, and it
appears the man places something in the caré cohple leaves the aisle at 49:56; the woman
leaves first and then the man. The video nstiews them returning the aisle in question.

It is also worth noting thath®rtly prior to the couple’s retn to the adjacent aisle, a
woman with two children enter the aisle in quesabapproximately 48:18They stop their cart
near the area where the plaintiff fell. Theman walks closer to the camera and goes out of
view while the children remain in the area whee phaintiff fell unattendedlt is not clear what
the children are doing. Then, at approxima#8yd7, two women pull a dainto the area where
the plaintiff fell. One child moves their cart to the left side of the aisle, and the two women pass
on the right side with their cartThe women walk directly over the area where the plaintiff fell
and exit to the right out of the camera’s view. The woman and the children leave the area at
approximately 50:19 by exiting ¢haisle in question, walking awdgom the area of the fall.
Finally, at 54:06, a man walks directly over theaawhere the plaintiff fell. No other people
walk over this area until the plainti§ffall when the video’s timer reads 58:24.

As stated above, based on the actions of the couple and other occurrences in the video,
this Court cannot conclude that there is anassufact that Wal-Mart had actual notice of the

floor's condition.



Next, the plaintiffs contend that the Cowntred in finding no issi of fact regarding
constructive notice. “If liabilityis to be predicated on constructive knowledge by the Defendant,
the proof must show the dangerausdefective condition existed feuch length of time that the
Defendant knew, or in the exercise of ordyn@are should havenkwn, of its existence.”
Hardesty v. Service Merchandise Co., J®&3 S.W.2d 678, 682 (Tenn..@tpp. 1997). “Where
there is a complete absence of proof as terwdind how the dangerous condition came about, it
would be improper to permit the jury &peculate on these vital elementkl” at 683. In
addition, “[tlhe length of time the condition existexdnot the only factor to be considered in
determining whether or not thegmrietor had constructive notic# the danger. One must take
into consideration the nature of the business, its size, the number of patrons, the nature of the
danger, [and] its location along withe foreseeable consequence®aradiso v. Kroger Co.
499 S.W.2d 78, 79 (Tenn. Ct. App. 1973).

The plaintiffs cite several cas to support their contentioratithe Court erred regarding
constructive notice. The Court has reveeithem all and will comment on two. Abney v.
Wal-Mart Stores, In¢.No. 97-5014, 1998 WL 80183, at *4 (6fhr. Feb. 18, 1998), the Court
affirmed that there was sufficient evidence tover that Wal-Mart hadonstructive notice of a
spill which caused a fall. The court stated ti@re was conflicting evidence presented at trial
as to how long the spill wggesent before the falld. The plaintiff's evidence showed that the
spill had begun to dry and required scrubbing to clddn.The defendant presented evidence to
the contrary.ld. On appeal, the defendant relied uptgison v. The Krystal CoShelby Law
No. 38 (Tenn.Ct.App.W.S. Sept. 1B84), where plaintiff's only adence as to constructive
notice was that the puddle of watead begun to dry around the edgéd. The trial court did

not let the jury consider constructive noticesdxh on this evidence, and the Tennessee Court of



Appeals affirmed.ld. TheAbneyCourt then distinguishedelson In Nelson the plaintiff did

not see the puddle until she returned to the soérbe fall minutes later, and there was no
indication that she slipped on the puddle in questiwh. The AbneyCourt further noted that
there was “clear evidence” thAbney had slipped in the puddle in question, which had begun to
dry. Id.

Regarding the “method of operations” theory, AleneyCourt found that the plaintiff
had presented evidence that spills were frequetitarstore, so Wal-Mart would be liable if “its
operations fell short of providing reasable safety for its customersld. at *5. The plaintiff
presented evidence that safetyesws were performed every two heuaind the Court stated that
this evidence could have supported the jury’s verdatt.

The second case worth commenWsrkman v. Wal-MartM2001-00664-COA-R3-CV,
2002 WL 500988 (Tenn. Ct. App. Apt, 2002). The court statedaththe plaintiff presented
evidence at trial that a thick, oily substarmael leaked from an overturned, cellophane-covered
basket and covered a 2 tol2 feet area on the floorld. at *3. The court decided that the
plaintiff's evidence as to the time elapsed wafficient for a jury toconcluded the defendant
had constructive noticdd.

Here, the plaintiffs fail to offer evidencas to the source of the slipperiness. The
plaintiffs also fail to present evidence regaglthe time the floor became slippery other than the
contention that the substance wiasre long enough to dry. Itesas plaintiffs would have one
infer that it was shampoo that had spilled anddjrfor the plaintiff testified in her deposition
that she “assumed” it was shampoo that “they [WakMdidn’t clean up real well.” [Doc. 28-2,
pg. 4]. She also testified thslhe did not know what caused ithie slick. [Doc. 28-2, pg. 2].

She offered the explanation that someone may taxer buffed it [the floor] or didn’t clean up



something that was spilled there.” [Doc. 2838, 2]. Employee Hope ugger testified in her
deposition that there was no evidence of a spill, but the floor in that area was slippery. [Doc. 39-
2, pg. 4]. Employee Danielle Calhoun stated indexlaration that she i@ not see any residue

or foreign material but it was ‘slick as ice.” [Doc. 39-3, pg. 2, 1 12]. She further stated, “The
condition of the floor was not the result of a frespill as the only residugas an invisible dry
slippery film.” [Doc. 39-3, pg. 2, 1 17].

In addition, the plaintiffs state that therenis evidence from the surveillance video that a
spill occurred or was cleaned from 10:59 a.m. ® time the plaintiff fell. It is true that the
video shows no safety sweep was performed.wéd¥er, this Court cannot conclude that the
video fails to show a spill occurgn The fact is, the video is of a quality that one cannot make
out such details. Therefore, the only consistgptamation was that thedbr was slippery in the
area where the plaintiff fell. There is no defirgtigvidence that anything was ever spilled or not
spilled.

As for the argument regarding how long theldmild been there, the plaintiff essentially
argues that the floor had been in that conditmrsome time because it was dry. The plaintiffs
further argue that a timely safety sweep of flber would have revealed the floor's condition,
and a safety sweep was not conducted from 10:59umtih the plaintiff fell at 11:58 a.m. This
is still speculative as tthe time. First, there is not clearidence of a spill.Second, assuming it
was shampoo that spilled, a thin layer of shampould have dried verguickly. Ms. Calhoun
stated in her deposition that had she perforraesafety sweep she would have detected the
floor’'s condition “by walking on it or by ‘theekel’ of the push mop.” [Doc. 39-3, pg. 2, 1 16].
However, she stated in the same declaration,examining the floor | did not see any residue or

foreign material but it was ‘slick as ice.”[Doc. 39-3, pg. 2, § 12]. This seems to be



inconsistent. If she could nsee residue or foreign matriupon examination, it would be
difficult if not impossible to ind anything from the “feel” oh push mop. Nonetheless, the
plaintiff offers no real evidence as to the ldngt time the “substance” was on the floor. They
only offer an assertion that dharea was “dry.” This contéon does not rise above the
speculative level, and “it woultbe improper to permit the jury to speculate on these vital
elements.”

In addition, this Court mustonsider factors other than the length of time the condition
existed. This Court must also take into coesation the nature of ¢hdanger and its location
with the foreseeable consequencPsaradiso v. Kroger C9499 S.W.2d 78, 79 (Tenn. Ct. App.
1973). Itis undisputed that whatever caused tha tio be slippery was “invisible.” [Doc. 39-3,
pg. 2, § 17]. It is difficult to gyue that a company should hawmnstructive notice of a slippery
floor when the “substance” causing the floor to béhat condition is “invisible.” In addition, it
is undisputed that many shoppers walked over thne saea before and aftie fall (but prior to
cleaning) without slipping or falling.

Moreover, this case is closer to several otfases upon which this Court relies. The first
is Person v. Wal-Mart Stores, Incorporatddo. 90-5454, 1990 WL 212571, at *1 (6th Cir. Dec.
20, 1990). There, the plaintiff fell on an “dentified foreign substance on the floorld.
Despite the factual dispute that there was such a substance on the floor, the district court
assumed its presence for summary judgment purpdskes.The district court also considered
than an employee did a safety sweep of the area thirty minutes prior to the.fallhe district
court concluded that there was not an issue ofdadb constructive nat, and “[a] jury could
only speculate about whether the presence efstibstance had occurred seconds, minutes, or

hours before the accidentld. at *2. The Sixth Circuit upheld the district court’s decision and



stated that the plaintiffs hathiled to present proof conceng how long the alleged hazard had
been present.”ld. Further, the court found the plaintifsrguments regarding the “dangerous
method of operation” #ory without merit.ld. at *3.

In Knight v. City of GallatinNo. 01A01-9705-CV-00213, 1998 WL 13821, at *1 (Tenn.
Ct. App. Jan. 16, 1998), the court upheld the lower court’s grant of summary judgment because
the plaintiff had failed to present evidencecooistructive notice. The plaintiff slipped on a
sidewalk that was covered in tea at the time of her fallld. However, she alleged the reason
for the fall was algae and slime that the ¢iad allowed to accumulate under the watdr. She
presented evidence that a persdmo regularly travels in the area of the fall “noticed a green
fungus type slime build-up on the sk ‘at least thee years ago.”ld. The court found that
this evidence was too far removed from the accident in quedtioat *2.

Also, in Hampton v. Wal-Mart Stores, IndNo. E2004-00401-COA-R3-CV, 2004 WL
2492283, at *1 (Tenn. Ct. App. Nov. 5, 2004), the pitiislipped and fell on spilled baby food.
The court upheld the lower court’s grant of aedied verdict because the plaintiff had failed to
present proof that the condition had been cfufficient duration to provide Wal-Mart with
constructive noticeld. Immediately after she fell, @mployee arrived with a mogd. at *2.

She argued that this is circumstantial evidence that Wal-Mart knew of theldpilShe further
argued that the baby food had “skimmed rdvand that it was “dry on top.”ld. Thus, she
offered these facts as more cinestantial evidence that it had been on the floor long enough for
Wal-Mart to have onstructive noticeld. The appellate court stated that “a jury considering this
evidence could do no more than guess, conjectuspamulate as to its import with respect to the

guestion of the extent of time the baby food baédn on the floor. Ms. Hampton presented no
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evidence regarding how long it would have takke baby food to assume a ‘skimmed over’
appearance. . . .Id.

The Court also find€ompton v. Wal-Mart Stores, East, ,LIRo. 3:07-0869, 2008 WL
2783518, (M.D. Tenn. July 16, 2008), helpful. Thehe plaintiff slipped and fell on frozen
broccoli and cheese which had spilldd. at *1. The plaintiffs coceded that they did not know
how long the broccoli and cheese had been on the flwbrat *5. The plaintiffs relied upon
circumstantial evidence that the cheese saudeartadted out of the container and onto the floor;
thus, it was there long enoughdive constructive noticeld. The court stated, however, that
the plaintiffs provided no evidence on how longvduld take for cheese sauce to melt and that a
jury could only speculateld.

In addition, theCompton Court also addressed the pl#fs’ method of operations
argument. Id. at *7-8. The court concluded thatetyardless of Wal-Mart’'s policies, the
[plaintiffs] have not produced evidence on whehreasonable jury could conclude that Wal-
Mart had constructive notice based ageaeral or continuing condition.fd. at *8.

Based onPerson Knight, Hampton and Compton this Court finds that summary
judgment was appropriate, and this Court declines to grant the plaintiffs’ Motions to Alter or
Amend the Judgment. The substance was ineisaold unidentified. Ten plaintiffs failed to
offer any evidence as to the amount of time slubstance was on the floor. If it was dried
shampoo, the plaintiff failed toffer any evidence on how long it would take shampoo to dry.
Again, with this lack of evidere, the jury could only specudgtthat is, draw inference upon
inference on the floor’s condition. Asich, summary judgment was appropriate.

Finally, the plaintiffs argued initially that élir case survives summary judgment based on

the “method of operation” theory. As statprkviously, the Tennesséeourt of Appeals set
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forth the law governing this theo of constructive notice imBlair v. West Town Mall130
S.W.3d 761, 765-66 (Tenn. Ct. App. 2004).

[lln Tennessee, plaintiffs may @re that a premises owner had
constructive notice of the presence of a dangerous condition by
showing a pattern of conduct, acuering incident, or a general or
continuing condition indicating the dangerous condition's
existence. This approach focasdirectly on a principle firmly
established in our case law—that premises owner's duty to
remedy a condition, not directlyeated by the owner, is based on
that owner's actual or construaiknowledge of the existence of
the condition. It simply recognizethe logical conclusion that,
when a dangerous condition occuegularly, the premises owner

IS on constructive notice of the condition's existence. This places a
duty on that owner to take asonable steps to remedy this
commonly occurring dangerous condition.

Allowing plaintiffs to prove constructive notice in this
manner relieves plaintiffs of the difficult burden of showing the
duration of a particular occurrense long as plaintiffs can show
that the dangerous condition wagtpaf “a pattern of conduct, a
recurring incident, or a general or continuing condition” such that
its presence was reasonably feesble to the premises owner.

Id. The plaintiffs again focus on Wal-Mart'sfety sweep policy. Specifically, the plaintiffs
argue that according this partlar store’s policy, a safety sweep should have been done at least
every thirty minutes, that suehsweep would have realed the condition, and that the spill was
not recent because it was inbis and dry. Thus, they arguleat this method of operation
provides constructive notice.

The plaintiffs failed to present evidence that such spills in the “shampoo aisle” were
common or happened regularly. As this Costdted previously, Wal-Mart’s maintenance
employee testified that during his 23 years inntemance with Wal-Mart, he had never seen an
accident where someone slipped on an invisiblesswnce never identified. He testified he had
never encountered a substance that degreameald not remove, and the employees used

degreasers to clean up spills. Moreover, the plaintiffs presented no evidence at all of any spills
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or instances where people slipped and felaisimilar manner. There is no genuine issue of
material fact that the dangerous condition was p&é pattern of conduct, a recurring incident,

or a general or continuing condition such tistpresence was reasonably foreseeable to Wal-

Mart.
V. Conclusion

For the reasons set forth above, iti@tions are DENIED, [Docs. 64 and 66].

ENTER:

s/J. RONNIE GREER
UNITED STATES DISTRICT JUDGE
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