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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT GREENEVILLE
GLENN R. CAMPBELL,
Plaintiff,

No.: 2:12-CV-283
(VARLAN/GUYTON)

V.

STEPHANIE INKELAAR,
FIDELITY BANK,

N

GERALD M. SHAPIRO, )

JOE M. KIRSCH, and )
SHAPIRO AND KIRSCH, LLP, )
)

Defendants. )

MEMORANDUM OPINION

This civil action is beforéghe Court on defendants Steplalnkelaar (“Inkelaar”)
and Fidelity Bank’s (“Fidelity”)collectively, “Fidelity defeadants”) Corrected Motion to
Dismiss [Doc. 10] and a separate Motion temiss [Doc. 12] filed bylefendants Gerald
Shapiro (“Shapiro”), Joe Kich (“Kirsch”), and Shapir@and Kirsch, LLP (“Shapiro &
Kirsch”) (collectively, “Shapiro & Kirsch defedants”). In response, plaintiff, appearing
pro se filed a Motion for Leave [Doc. 15] in vith plaintiff requestdeave to file an
amended complaint. Defendants respondeac§D 16, 17]. For the reasons discussed
herein, the Fidelity defendants’ tan to dismiss [Doc. 10] will b&SRANTED, the
Shapiro & Kirsch defenads’ motion to dismiss [Doc. 12] will also i@&RANTED, and
plaintif’'s motion to amend [Doc. 15] will bddENIED. All defendants will be

DISMISSED, and the case will BELOSED.

Dockets.Justia.com


http://dockets.justia.com/docket/tennessee/tnedce/2:2012cv00283/64729/
http://docs.justia.com/cases/federal/district-courts/tennessee/tnedce/2:2012cv00283/64729/25/
http://dockets.justia.com/

l. Facts

This case involves real property lodghtat 3213 Duchess De in Kingsport,
Tennessee, where plaintiff resided afterchasing the home on December 17, 1999 and
assuming the mortgage payments from itevimus owner [Doc. 4 f1]. One of the
mortgage lenders was Fidelitid[ 1 6]. Although it is uné@ar from the complaint, at
some point plaintiff defaulted on his mgage obligations and Fidelity initiated non-
judicial foreclosure proceedings, with Shapiro & Kirsch acting as Fidelity’'s agent in
executing the foreclosure [Doc. 1]. On April2012, plaintiff allegdly attempted to pay
off the mortgage obligation by sending taélity, via Electronic Funds Transfer (EFT),
$69,477.78, the amount pl&iih contends was quoted by Shapiro & Kirsch as the total
payoff amount for the homéd at 1:15]. Inkelaar, acting @ employee of Fidelity, did
not accept this paymendy].

On April 18, 2012, plaintiff sent detter to Shapiro &Kirsch requesting
information related to Shapir& Kirsch’s business and arguy that Fidelity’s rejection
of his payment settte his payment obligaons on the noteld.]. On May 7, 2012,
plaintiff sent a letter to Fidigy via certified mail requestingn unencumberedieed to the
property [d. at 1:18]. Defendants did ngspond to these letters.

Plaintiff then filed thigpro selawsuiton July 11, 2012. lhis complaint, plaintiff
asserts three claims against defendants‘dg)iberate fraud and attempted theft by
remaining silent . . . and conuing with a non-judicial foeclosure[;]” 2) a cause of

action for “denying the plairftis rights to Amendment V11sjc] of the United States of
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America by fraud by silencef;and 3) a claim entitled “fllipayment refused” [Doc. &t
1:18]. Plaintiff seeks comngmsatory damages in the amownt$50,000 to “reimburse
him for his time” as well as an unemmbered deed to his propertg.[at 2:23]. On July
24, 2012, Fidelity responded withe present motion [Doc. 1GJpntending that the Court
lacks subject matter jurisdictiand that plaintiff failed t@tate a claim upon which relief
could be grantedd. at 1]. Shapiro & Kirsch filed itmotion on August 6, 2012, arguing
that plaintiff failed to state elaim for relief [Doc. 12].

On July 26, 2012, plaiiifs home was sold at a foreclosure auction for
$75,453.52, at which time plaintiff informetthe substitute trustee” conducting the
auction that a lawsuit had beéifed [Doc. 15-1 at T 13]. When plaintiff asked for a
copy of the court order authorizing the foesure, the substituttustee refused to
provide him with tlat information [d. at 1 14].

Plaintiff then filed his motion to ameriidoc. 15] on Augus1, 2012. In the
proposed amended complaint [Doc. 15-1], pléfisgppears to continue to pursue a claim
for fraud against all defendants as well as rasselaim under 42 U.S.C. § 1983. The
Fidelity defendants and Shapi& Kirsch defendants submitteseparate responses in

opposition to the motion to amend [Docs. 16, 17].

! A typographical error in the complaint causes the numbering to be repetitive
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[I.  Analysis

A. Motions to Dismiss

1. Standardof Review

Under Rule 8(a)(2) of the Federal RulefsCivil Procedure, a complaint must
contain “a short and plain seahent of the claim showing that the pleader is entitled to
relief.” Fed. R. Civ. P. 8(a)(2). A party snanove to dismiss for failure to state a claim
pursuant to Rule 12(b)(6). lorder to survive a Rule 12(b)(6) motion, a complaint must
contain allegations supporting all tedal elements of the claimsBishop v. Lucent
Techs., InG.520 F.3d 516, 519 (610ir. 2008). In determiningthether to grant a motion
to dismiss, all well-pleaded afjations must be taken as trailed must be construed most
favorably toward the non-movantTrzebuckowski v. City of Clevelangil9 F.3d 853,
855 (6th Cir. 2003). Detailed factual g&ions are not required, but a party’'s
“obligation to provide the ‘gounds’ of his ‘entitle[ment}o relief’ requires more than
labels and conclusions and arfalaic recitation of a caus# action’s elements will not
do.” Bell Atl. Corp. v. Twomb|y650 U.S. 544, 555 (2007Nor will an “unadorned, the-
defendant-unlawfully harmed-me accusationAshcroft v. Igbal 556 U.S. 662, 678
(2009). Rather, the corgint must contain “enough facts $tate a claim to relief that is
plausible on its face." Twombly 550 U.S. at 570. “A claim has facial plausibility when
the plaintiff pleads factual content that alloth& court to draw the reasonable inference
that the defendant is liabl®r the misconduct alleged.”Igbal, 556 U.S. at 678. A

pleading must “contain either direct or infetial allegations respecting all the material
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elements to sustain a recovery unsi@meviable legal theory.”Scheid v. Fanny Farmer
Candy Shops, Inc859 F.2d 434, 436-3(6th Cir. 1988) (quotingCar Carriers, Inc. v.
Ford Motor Co, 745 F.2d 1101, 110gth Cir. 1984)).

As noted, plaintiff has elected to proceed se “[T]he allegatons of a complaint
drafted by apro selitigant are held to less stringestandards than formal pleadings
drafted by lawyers irthe sense that pro secomplaint will be liberally construed in
determining whether it fails to state aaioh upon which relief could be granted.”
Jourdan v. Jabe951 F.2d 108, 110 (6th Cir. 1991) (citikgtelle v. Gamble 429 U.S.
97, 106 (1976))see also Haines v. Kernerd04 U.S. 519, 520 (1972). However, the
“lenient treatment generally accordedto selitigants has limits.”Pilgrim v. Littlefield
92 F.3d 413, 416 (6th Cir. 28). Courts have not beéwilling to abrogate basic
pleading essentials ipro sesuits.” Wells v. Brown891 F.2d 591, 594 (6th Cir. 1989)
(citing cases). Liberal federal pleadistandards do not permit litigants—even those
actingpro se—to proceed on pleadings thatarot readily comprehensibl€Cf. Becker
v. Ohio State Legal Servs. Assl® F. App’'x 321, 322 (6tlir. 2001) (upholding district
court’s dismissal ofpro se complaint containing “vagu@nd conclusory allegations
unsupported by material factsJanita Theresa Corp. v. United States Attorndy. 96-
1706, 1997 WL 21147, at *1 (6th Cir. Ap. 28, 1997) (upholding district court's
dismissal ofpro secomplaint whose allegations were “tao muddled to serve as a basis

for a proper suit”).



2. Position of the Parties

In support of their motion to dismiss gtlridelity defendantsrit contend that the
Court lacks subject matter jurisdiction, givere tfact that at the time plaintiff filed his
lawsuit his home was only subject to a pedive foreclosureral had not yet been
foreclosed upon [Doc. 10 at.1]JThe Fidelity defendants alsmntend that the complaint
fails to state a claim upowhich relief can be grantedd[]. The Shapiro & Kirsch
defendants similarly argue that plaintiff faits state a claim against them [Doc. 12 at 1].
Specifically, the Shapiro & Ksch defendants argue that plaintiff has not met the
standards for alleging fraud with particulgriinder Rule 9(b) of the Federal Rules of
Civil Procedure [Doc. 13 at 5]. The Shap# Kirsch defendants contend that plaintiff
has not alleged any fraudulent “statementioa¢ or omission by Shapiro & Kirsch” and
has not put forward any allegation “setting fotthe time, place and content of any fraud”
[Id.]. The Shapiro & Kirsch defendants alamue that plaintiffsSeventh Amendment
claim fails because that amendment does not creptevate cause of actiond. at 6],
and that plaintiff's third claim does nottstrth “what claim is being brought” and
whether it “stands a plausible chance at being succes#fLl’ [As the same analysis
applies to all defendants, the Court willalyze whether any of plaintiffs’ claims
adequately state a claim fehich relief can be granted.

3. Fraud
Under Rule 9(b) of the Federal Rules@i¥il Procedure, “[ijn alleging fraud or

mistake, a party must state with partantly the circumstanseconstituting fraud or
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mistake.” See Advocacy Org. for Patients ando¥ders v. Auto Club Ins. Ass'd76
F.3d 315, 322 (6th Cir. 1999) (“[A]llegatiord fraudulent misrepresentation[s] must be
made with sufficient particularity and with sufficient factual basis to support an
inference that they welenowingly made.”) (quotingCoffey v. Foamex L.P2 F.3d 157,
162 (8" Cir. 1993)).

[A] complaint is sufficient undeRule 9(b) if it alleges the

time, place, and content of tlaleged misrepresentation on

which [the deceived party] lied; the fraudulent scheme; the

fraudulent intent of the defends; and the injury resulting

from the fraud, and enables fdedants to prepare an

informed pleading responsive tbe specific allegations of

fraud.
United States ex rel. Re#t v. Medtronic, In¢552 F.3d 503, 518 (6@@ir. 2009) (internal
guotations omitted). “A courteed not accept claims thatnsist of no more than mere
assertions and unsupported wmsupportable conclusions.”Sanderson v. HCA-The
Healthcare Cq.447 F.3d 873, 87@th Cir. 2006) (citingkottmyer v. Maas436 F.3d
684, 688 (6th Cir. 2006)).

In order to state a claimifdraud under Tennessee laavplaintiff must plead the
following elements: (1) a repredation of an existing or pagict; (2) the representation
was false when made; (3) the representationimasgard to a material fact, (4) the false
representation was made knowingly, withoutidfein its truth, or recklessly; (5) the

plaintiff reasonably relied on the misrepresgion; and (6) the plaintiff suffered

damages as a result of the misrepresentatalker v. Sunrisé’ontiac-GMC Truck,



Inc., 249 S.W.3d 301, 31(Tenn. 2008)see also Dobbv. Guenther846 S.W.2d 270,
274 (Tenn. Ct. App. 1992) (grouping tfegjuirements into four elements).

Upon review of plaintiffscomplaint, and construinglanferences in plaintiff's
favor, plaintiff has failed to plead adequatelclaim of fraud against either the Fidelity
or Shapiro & Kirsch defendants, evemder the lenient standard applied gm se
plaintiffs. Plaintiff alleges that he tridd remit a payment to Fidelity based on a quote
given to him by Shapiro & Kih, and that Fidelity returngtie payment and continued
with the non-judicial foreclosure sale [Doc.al 1:14-16]. Plaintf further claims that
when he tried to contact defendants thesiléd to respond to demands for information
requested” Id. at 2:4-5]. From these facts, piaff cannot establish the elements
required for fraud under Tennessee law.

As to the Shapiro & Kirsch defendan®laintiff has not alleged that Shapiro &
Kirsch made any knowingly false statements of material fact to him. Plaintiff alleges that
Shapiro & Kirsch gave plaintiff a payo&mount, which would entitle him to keep his
home. However, plaintiff does not spediy identify the conmunication in which
Shapiro & Kirsch made this representatitin him, thus failing to provide notice to
Shapiro & Kirsch as to whatatment is being claimed as false. Plaintiff further does
not allege that the payoff amount given to him by Shapiro & Kirsch was false or
incorrect, nor does plaintiff allege th&hapiro & Kirsch knew the payoff amount was
false when they related this information to him. Plaintiff similalbes not allege that

Fidelity rejected his payoff amount becauseat incorrect, so that he was damaged as a
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result of Shapiro & Kirsch’s alleged misrepeatation. Without alleging any facts to
substantiate the claim, plaintiff asks theu@oto infer that, because Fidelity rejected
plaintiff's payment, Shapiro & Kirsch knowgly told plaintiff the wrong payoff amount.
Plaintiff's complaint lacks tl@ specificity required undeRule 9(b), and his claims
amount to no more than “bare assertiafsfraud against Shapiro & KirschSanderson

447 F.3d at 876. Because pl#i has not alleged facts nessary to support the elements

for a claim of fraud against Shapiro & Kirsch, his fraud claim against these defendants
will be dismissed.

Plaintiff has similarly failed to allege specific facts tooshthat Fidelity’s
rejection of his payoff and subsequent foosare of his home were part of a fraudulent
scheme. Plaintiff's allegations against thedfity defendants centen Fidelity’s lack of
response by “remaining silent and not regpog to my demands and continuing with a
non-judicial foreclosure” [Docl at 2:15]. Plaintiff does natlege any misrepresentation
by the Fidelity defendants, nor &® he allege that the Fldg defendants had a duty to
disclose something to him and failed to do $aintiff infers tlat because his payment
was rejected, and he was not given infororaths to why his payment was rejected after
he requested it, the rejection was part dfamdulent scheme to deprive plaintiff of his
home. However, plaintiff has not alleged angd@fic facts to supporthis conclusion.
Such conclusory allegatis are proscribed bfywombly and Igbal and are further
inadequate under the specificity requiremenftsRule 9(b). Accordingly, plaintiff's

claim of fraud against the Fidelilefendants will be dismissed.
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4, SeventhAmendment
Plaintiff asserts a claim against defenddots“denying the @intiff's rights to

Amendment V114ic] of the United States of Ameady fraud by silence by continuing

with a non-judicial foreclosursale” [Doc. 1 at 2:16]. Defendants assert that the Seventh

Amendment does not create a private right of action.

“The SeventhAmendmentprotects a litigant’s right to a jury trial where there
exists a cause of acti@ common law, or one analogaihereto, for legal relief, where
the amount in controversy exeds twenty dollars.’Matrtin v. Telectronics Pacing Sys.,
Inc., 105 F.3d 1090, 1101 (6t@ir. 1997) (quotation marks atted). Plaintiff has not
alleged any facts tending to shdlat the acts of defendanitsconducting a non-judicial
foreclosure sale violated his Seventh Amendmight to a jury trial, particularly as there
was no action pending in any coattthe time of the foreclosufePlaintiff has not stated
a claim for relief against defeadts, even under the libeqaleading standards of Rule 8
and the leniency afforded fwo seplaintiffs. Accordingly, this claim will be dismissed
as to all defendants.

5. “Full Payment refused”
Plaintiff lists “Count 3" of his complat as a claim for “Full Payment refused”

[Doc. 1 at 1:18]. Although i unclear from the face of tmemplaint, it appears that this

> To the extent plaintiff argues that theon-judicial foreclosre sale itself was
unconstitutional, that argument is address&itg, in discussing plaintiff's motion to amend and
due process claims.
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portion of the complaint does not apply t@ t8hapiro & Kirsch defendants, as plaintiff
only alleges that Fidelity, acting through Inkaalarejected the payment he submitted.

Plaintiff has not stated any claim agdittse Fidelity defendants upon which this
Court could grant relief. Evermnder the leniency afforded fwo seplaintiffs, plaintiff
does not describe to what claim the act diisemg payment is related. Plaintiff does not
provide any “viable legal theory” for whichighCourt could grant pintiff recovery or
any factual allegations twupport his claim.Scheid 859 F.2d at 436-37The claim that
his payment was refused, without more, amounts to the type of “the-defendant-
unlawfully harmed-rma accusation” thégbal Court found to be inadequate under Rule 8.
556 U.S. at 678. Accordingly, thisaim against Fidelity will be dismisséd.

B. Plaintiffs’ Motion to Amend

1. Standardof Review

“[A] party may amend its glading only with the oppox) party’s written consent
or the court’'s leave.” Fed. R. Civ. P.(&aX2). “The court should freely give leave,”
however, “when justice so requireslti. Leave is appropriate “[ijn the absence of any
apparent or declared reason,” which mayudel but is not limited td‘'undue delay, bad
faith or dilatory motiveon the part of the movant, repeatadure to cure deficiencies by
amendments previously allowed, undue ydéje to the opposing party by virtue of

allowance of the amendmenoy] futility of the amendment.Leary v. Daeschnei349

% Because the Court finds dismissal under Ri2gh)(6) for failure to state a claim to be
appropriate as to the Fidelitgefendants, the Court need natidress Fidelity’'s argument
concerning subject matter jurisdiction.
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F.3d 888, 905 (6tiCir. 2003) (quoting-oman v. Davis371 U.S. 178, 182 (19628ee
also Courie v. Alcoa Wheel & Forged Prod&77 F.3d 625, 633 {6 Cir. 2009).
“Amendment of a complaint ifutile when the proposedmendment would not permit
the complaint tesurvive a motiorto dismiss.” Miller v. Calhoun Cnty. 408 F.3d 803,
807 (6th Cir. 2005) (citindNeighborhood Dev. Corpe. Advisory Councibn Historic
Pres, 632 F.2d 21, 23 (6th Cir. 1980)).

Plaintiff contends that granting the natito amend [Doc. 15] would render moot
the respective defendants’ motions to digmisin his proposed amended complaint,
plaintiff continues to assert a claim of dch but also seeks to bring a claim against
defendants for a violation of his civil rightsider 42 U.S.C. § 1983 [Doc. 15-1 at 1:9].
Specifically, plaintiff referenes the Due Process clausestloé Fifth and Fourteenth
Amendments, and appears to argue that ftireclosure of his home by defendants
violated his due process rightkl[at 1:10-11]. In response, the Shapiro & Kirsch
defendants argue that amerarhis improper because plaffis proposed amendments
are futile, as the proposed amended compliaifs to state a claim upon which relief
could be granted [Doc. 16 at 3]. The Fidetisfendants adopt this argument [Doc. 17 at
1].

2. Fraud

As to plaintiff's continud assertion of a claim dfaud against defendants, the

amended complaint suffers from the same flaw as plaintiff's initial complaint, in that it

does not set forth the alleged fraudulent sahen which defendants were involved, or
12



how plaintiff relied on this frautb his detriment. The additial facts plaintiff sets forth
do not adequately allegbat either the Fidelity or Shap & Kirsch defendants engaged
in any fraudulent acts towards plaintiff andmtat aid plaintiff in establishing a plausible
claim. The Court finds that permitting pléifhto amend his comlpint would thus be
futile; accordingly, plaintiff's motion to amerttle portion of his compint related to the
claim of fraud will be denied.

3. Due Process Violation

Plaintiff's proposed amended complainsa@lincludes a causaf action under §
1983 for a violation of his Fifth andokrteenth Amendment duprocess rights.
Defendants argue that plaintiff can asgestclaim under § 1983 because neither was
acting under color of state lafv.

In pertinent part, the Fourteenth Amenreirh provides: “[nJo State shall make or
enforce any law which shall . . . deprive anyspa of life, liberty, or property, without
due process of law; nor deny aony person within its juriscktion the equal protection of
the laws.” U.S. Const. amend. XIV.The Due Process Clause of the Fourteenth
Amendment applies only to stéaaction, not private conducElagg Bros., Inc. v. Brooks

436 U.S. 149, 156 (1978%raft v. Memphis Light, Gas, and Water Di867 F.2d 684,

* The Court notes that, although plaintiffes to the Fifth Amendment's Due Process
Clause, that clause only circumscsbactions by the federal governmer8cott v. Clay Cnty.
205 F.3d 867, 873, n. 8 (6th Cir. 200®s it is state law that enkds the foreclosure procedures
at issue in this case, theo@t will analyze the claim undehe Fourteenth AmendmeniSee
Cornwell v. Bradshaws59 F.3d 398, 410, n. 6 (6@ir. 2009) (construing Fifth Amendment due
process claim as a Fourteenth Amendment claimoesstate was responsitdetor, rather than
federal government).
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687 (6th Cir. 1976) (“[T]he Fourteenth Am@ment requires due process only if ‘state

MM

action’ is ‘depriv(ing) any person of life, liberty or property.™) (internal quotation marks
and citation omitted). Similarly, a plaintifiringing a claim under 8 1983 must show he
was deprived of a federal constitutional righly“a person acting wer color of state
law.” Paige v. Coyner614 F.3d 273, 278 (6th Cir020) (emphasis in original). In
Paige the Sixth Circuit recognizethat the state action agais for the Fourteenth
Amendment and § 1983 are tb@me because both proscribaly states (as opposed to
private entities) from depriving dividuals of due process.Id.

“A private party’'s actions constitutet&te action’ where those actions may be
fairly attributable to the state."Chapman v. Higbee Co0319 F.3d 825833 (6th Cir.
2003) €n bang. “[T]he actions of a pwvate party will not be atilouted to the state unless
the state actually compels the actiokihg v. EmeryNo. 87-5419, 1988VL 1101, at *1
(6th Cir. Jan. 11, 1988%ee also United States v. Colem@&88 F.2d 961, 964 (6th Cir.
1980) (“[W]here state involvement irprivate action constitutes no more than
acquiescence or tacit approval, the private agtiamot transformed into state action if the
private party would not have acted withaolle authorization of state law.”).

In King, the Sixth Circuit addressed @anstitutional challenge to several
Tennessee statutes, which recognized and eedaron-judicial foreclosures, as well as a
lawsuit against the lenders who brought faseale, as violationsf the Due Process

clause. King, 1988 WL 1101 at *1 The court affirmed the district court’s conclusion

that a private foreclosure sale does monstitute state action and that the mere
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recognition or allowance o#& private foreclosure doeasot amount to the level of
compulsion required to establish state actiwh(citing Flagg, 436 U.S. 149). The Sixth
Circuit had previously held that stateatsites enforcing and regulating self-help
repossession under power of sale prowvisido not constitute state actiohlorthrip v.
Fed. Nat'l Mortg. Ass'n527 F.2d 23, 29 (6 Cir. 1975). Sinc&ing, this Court and
others have consistently hdltht non-judicial foreclosuredo not amount to state action.
See Drake v. @mortgage, Inc. No. 1:10-CV-305, 201WL 1396774, at *3-4 (E.D.
Tenn. Apr. 13, 2011) (citing casesjolton v. Wells Fargo Bank, N.,ANo. 1:11-CV-65,
2012 WL 928060, at5-6 (citing to Drake and other cases findinthat non-judicial
foreclosures do not constitute state action).

In light of the Sixth Circuit's decision iKing and this Court’s findings iDrake
andHolton, plaintiff has not alleged any factsaththe act of foreclosing upon his home
by these private defendants constituted state action. Accordinglgtifpleannot assert
that defendants acted undee tbolor of state law to violate his Fourteenth Amendment
due process rights or otherwise state a phdeisilaim for relief uder 8 1983. As the
proposed amended complaint does not statlaim upon which relief could be granted,
the Court will deny plaintiff's Mothn to Amend [Docl5] as futile.

[ll.  Conclusion

Accordingly, and for the reasons statd® Fidelity defendantshotion to dismiss

[Doc. 10] will beGRANTED, the Shapiro & Kirsch defendes’ motion to dismiss [Doc.

12] will be GRANTED, and plaintiffs claims against all defendants will be
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DISMISSED. Plaintiff's motion toamend [Doc. 15] will bédDENIED, and this matter
will be CLOSED.

ORDERACCORDINGLY.

d Thomas A. Varlan
CHIEFUNITED STATESDISTRICT JUDGE
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