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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
at GREENEVILLE

BRUCE S. RISHTON,
Petitioner,
No. 2:12-cv-397-JRG-MCLC

V.

ARVIL CHAPMAN, Warden,

N N N N N N N N N

Respondent.

MEMORANDUM OPINION

In 2006, pro se Petitioner Bru& Rishton (“Petitioner” ofRishton”), was convicted in
the Sullivan County, Tennessee Cnal Court of five counts odttempted rape and incest and
one count of attempted rape, pursuant to his “best interest” guilty péeddorth Carolina v.
Alford, 400 U.S. 25 (1970) (holding that an accusey plead guilty in his best interest, while
professing his actual innocence). For thesengHe, Petitioner received an effective 10-year
term of imprisonment. Rishton has brought thetition for a federal writ of habeas corpus
under 28 U.S.C. § 2254, challenging the legalityisfconfinement under that Sullivan County
judgment of convictions [Doc. 1].

Warden Avril Chapman has filed an ansverthe petition, maintaining that, under the
deferential review standards in 28 U.S.C. § 2@p4(elief is not warranted with respect to
Rishton’s claims and, in support bfs position, has submitted copies of the state court record
[Doc. 7, Attachments 7-1, 7-2; Doc. 8, Attachmehtk2]. For reasons which appear below, this

petition will beDENIED.
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.  PROCEDURAL HISTORY

Because Rishton’s convictions were based upon his guilty pleas, he did not pursue a
direct appeal, but instead challenged banvictions under théelennessee Post-Conviction
Procedure Act, by means of filing on Mar& 2007, a petition for post-conviction relief.
Rishton v. State, No. E2010-02050-CCA-R3-PC, 2012 WiIB25704 at * 2 (Tenn. Crim. App.
May 12, 2012)perm. app. denied (Tenn. 2012). After holding an evidentiary hearing on the
claims, the state post-conviction court deniesl pletition and the Tennessee Court of Criminal
Appeals (TCCA) affirmed the deniald., 2012 WL 260022, at *1-3, *20Petitioner’s request
for permission to appeal was likewise denBdthe Tennessee Supreme Court on August 15,
2012. 1d. at *1.

There followed this instant timelyy 2254 habeas corpus application.
II. FACTUAL BACKGROUND

The following factual recitation is takdrom the TCCA'’s post-conviction opinioid. at

*1-2.

Authorities arrested the petitiondruce S. Rishton, on August 29,
2005, and charged him in case number S51,181 with the rape of his
sister-in-law, T.C., and, in caswumber S51,180, with the rape of
his adopted daughter, H.R., who was a minor at the time. The
general sessions court appointind district public defender to
represent the petitioner after rasrest. The petitioner waived a
preliminary hearing on Septemb@, 2005, and the charges were
bound over to the criminal courn October 2005, the criminal
court judge appointed the public defender to represent the
petitioner in criminal court. The public defender's office filed a
motion, on November 17, 2005, todtee bond on behalf of the
petitioner. The State filed @&ounter motion to revoke the
petitioner's bond. The trial cduneard the motions on December
8, 2005, and increased the petitioner's bond.

On April 4, 2006, the cotiarraigned the petitiger in case number
S51, 181 after the grand jury returned a true bill of indictment on
March 15, 2006. The trial court site petitioner's trial date for
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June 22, 2006; however, the cosubsequently removed it from
the trial docket. On Jul\21, 2006, the court arraigned the
petitioner in case humbé&51,180 after the gnd jury returned a
presentment on July 19, 2006. On July 25, 2006, the trial court
removed the district public defendas counsel for the petitioner
after the petitioner claimed th#te public defender had failed to
communicate with him. The triglourt appointed private counsel

to represent the petitioner.

On November 6, 2006, the petitioremtered “best interest” guilty
pleas in case number S51,181 to one count of attempted rape, a
Class C felony, and in case number S51,180 to five counts of
incest and five counts of atteted rape, Class C felonies. The
prosecutor recited the following factual basis for the pleas at the
guilty plea hearing:

If we had proceeded to trial @ase No. S51,181 the State would
have the following evidence. On August 29, 2005 the victim,
[T.C.], who is an adulindividual and she is ab the [petitioner's]
sister-in-law, was staying with tljpetitioner] and her sister, ..., in
Sullivan County, Tennessee. She had young children there with
her ... at the [petitioner's] residencg&he would state that she woke
up from a dead sleep with the [petitioner] lying either on her or
beside her with her pants dowrgtially penetrating her vagina.
[T.C.] would give a history ofprior sexual assaults with this
[petitioner], should it become relevant, reaching back into her
minority when she lived with [hesister] and [the petitioner] and
their children. She would stateathshe did not give her consent
and was awakened to an offense already committed. She
immediately told her sister.She immediately called the police.
This was immediately turned over.

As to [Case No.] S51,180, the pest would stipulate that the
offenses occurred on the datesadeged in theindictments or
presentments. The victim is [H.RHer date of birth was August
28th, 1989. After [T.C.] came forwardith her abusevithin about

a 24 hour period [H.R.] also told herother that this had been also
happening to her for some period of time. [H.R.] would go on to
tell authorities that her abuse began in another jurisdiction back in
the year 2000 and continued iirthe August 29th date when
[T.C.] came forward.

[H.R.] ... gave details, although many more offenses occurred than
the State has charged. The State took a diary and worked around
significant dates in [H.R.'s] life to come up with the dates that we
ultimately used. All of those events occurred either in the home in
Sullivan County or in, by the lake in Sullivan County and the
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earlier abuse, as | stated, occurred not only in Washington County,
Tennessee but in another [s]tatattihas been referred to, other
jurisdictions, and that we do not know what they will do in those
cases.

[H.R.] was also able to tell us that during the events which would
occur at her home on every occasion the [petitioner], who was her
father, would have her watch pographic movies. She described

in detail to us some of thoseegjific movies. The State, various
pornographic ... movies, in faet whole box full of them, were
recovered from the home and turnacer to officers and on those
tapes are the events or the sthat [H.R.] would describe.

[H.R.] would state that she did nwant to have sexual penetration
and this would either be digitaoral or attempted penile
penetration either on her or on him in each case; that ... it began
when she was a young child anchtiouing until the present day,

... that she would not be able go out, she woulehot be able to
leave the house, she could not Beefriends, she could not have a
boyfriend or he would be mean teer family if she refused his
sexual advances, that her lifeowd have been, was made very
difficult.

She did go to have a physical—the child is, although fully capable
of testifying, is highly emotiorily traumatized by the events and
when we took her for the medicfdxamination] ... the doctor,
without putting her to sleep, could not conduct a full pelvic exam
but what she was able to seeswaery suspicious and did show
some tiny tearing of the hymenahg. But she just could not go
further than that without putting the child under to complete the
exam.

Rishton, 2012 WL 1825704, at * 1-2. Based on thastbial recitation, theial court accepted
Petitioner’'s Alford pleas, convicted Petitioner of eacbunt, and sentenced him to a total
effective sentence ofieyears, comprised of ten-year canment prison terms for each count in
each casdd. at *2.
. STANDARD OF REVIEW

Adjudicated claims, such as most of the onew before the Court, are evaluated under
the review standards contained in the Antitesra and Effective Death Penalty Act (AEDPA),
codified in 28 U.S.C. § 2241, which instruct a ¢atonsidering a habeas claim to defer to any
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decision by a state court concerning the claim urtfesstate court’s judgment (1) “resulted in a
decision that was contrary tor involved an unreasonable applion of, clearly established
Federal law, as determined bye Supreme Court of the Unit&tates” or (2) “resulted in a
decision that was based on an unreasonable detdromrof the facts in light of the evidence
presented in the State court proaagd 28 U.S.C.A. § 2254(d)(1)-(2).

A state court’s decision is “contrary to” federal law when it arrives at a conclusion
opposite to that reached by thepEeme Court on a question of lawresolves a case differently
on a set of facts which cannot be distinguishederially from those upon which the precedent
was decided. Williams v. Taylor, 529 U.S. 362, 413 (2000). Under the “unreasonable
application” prong of 8 2254(d)(1}the relevant inquiry is whether the state court decision
identifies the legal rule inpreme Court cases which governs iksue but unreanably applies
the principle to the partidar facts of the casdd. at 407. The habeas coig to determine only
whether the state court’s decisi@objectively reasonable, not water, in the habeas court’s
view, it is incorrect or wrong.See id. at 411;see also Harrington v. Richter, 562 U.S. 86,102
(2011) (“[E]ven a strong case for relief does maan the state court's contrary conclusion was
unreasonable.”).

This is a high standard to satisiMontgomery v. Bobby, 654 F.3d 668, 676 (6th Cir.
2011) (noting that “§ 2254(d), asnended by AEDPA, is a purposefully demanding standard . . .
‘because it was meant to be™) (quotibgrrington, 562 U.S. at 102). Further, findings of fact
which are sustained by the record are entitted presumption of correctness—a presumption
which may be rebutted only by clear amheincing evidence. 28 U.S.C. § 2254(e)(1).

Because Claims 1 and 2 allege ineffectiveisaance of counsel, the Court will discuss

them together for purposes of organization.



V. DISCUSSION

A. Ineffective Assistance

The Sixth Amendment provides, in pertingrart, “[ijn all criminal prosecutions, the
accused shall enjoy the right . . . to have thesdasce of Counsel for his defense.” U.S. Const.
amend. VI. A defendant has a Sixth Amendmeghtrinot just to coungebut to “reasonably
effective assistance” of counselSrickland v. Washington, 466 U.S. 668, 687 (1984). In
Strickland, the Supreme Court set forth a two-prongesd ter evaluating claims of ineffective

assistance of counsel:
First, the defendant must show that counsel’s performance was
deficient. This requires shomg that counsel made errors so
serious that counsel was not functioning as the “counsel”
guaranteed the defendant by the Sixth Amendment. Second, the
defendant must show that the defint performance prejudiced the
defense. This requires showingathcounsel's errors were so
serious as to deprive the defendanfta fair trial, a trial whose
result is reliable. Unless defendant makes both showings, it

cannot be said that the convasti. . . resulted from a break down
in the adversary process that renders the result unreliable.

In considering the first prong of the test set fort&imckland, the appropriate measure of
attorney performance is “reasonablenesder prevailing professional normsld. at 688. A
petitioner asserting a claim of ineffective atmnce of counsel must “identify the acts or
omissions of counsel that are alleged not teehbeen the result of reasonable professional
judgment.” Id. at 690. The evaluation of the objectreasonableness of counsel’s performance
must be made “from counsel’s perspective attitine of the alleged error and in light of all the
circumstances, and the standard of review is highly deferent@himelman v. Morrison, 477
U.S. 365, 381 (1986). Thus, itsgrongly presumed that counsetsnduct was within the wide

range of reasonable professional assistaStéckland, 466 U.S. at 689.
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When considerin@rickland’s second prong, in theontext of a guiltyplea, a petitioner
must show a reasonable probdbpilihat, but for counsel's defent performance, he would not
have pleaded guilty and would have insisted on going to tddl.v. Lockhart, 474 U.S. 52, 59
(1985). “A reasonable probability is a probapilsufficient to undermine confidence in the
outcome.” Strickland, 466 U.S. at 694. To demonstrateeasonable probability that he would
have gone to trial, a petitioner is required to @né®vidence apart froml@ne assertion that, but
for counsel’s error, he would have pleddnot guilty and would gone to trialSee Parry v.
Rosemeyer, 64 F.3d 110, 118 (3d Cir. 199%§rt. denied, 516 U.S. 1058 (1996%ce also Bray v.
Andrews, 640 F.3d 731, 738-39 (6th Cir. 2011)n¢fing that unsubstantiated, subjective
statements by a petitioner and his counsel thi#iqgesr would not have pleaded guilty, in light
of the sparse record, will not suppottiegeunder the test in § 2254(d)(1)).

Counsel is constitutionally ineffective onlyafperformance below professional standards
caused the defendant to lose what‘ttherwise would probably have won.United Sates v.
Morrow, 977 F.2d 222, 229 (6th Cir. 1992)et, the coranquiry remains “whether counsel's
conduct so undermined the proper functioning ofatieersarial process that the trial cannot be
relied on as having produced a just resufitfickland, 466 U.S. at 686.

Finally, a petitioner assent claims of “ineffective adstance of counsel under
Srickland have a heavy burden of proofWhiting v. Burt, 395 F.3d 602, 617 (6th Cir. 2005).
“[W]hen a federal court reviewan ineffective-assistance claipnought by a state prisoner, the
guestion is not simply whether counsel's actions were reasonable, ‘but whether there is any
reasonable argument that counsel satisSgttkland 's deferential standard.”McGowan v.
Burt, 788 F.3d 510, 515 (6th Cir. 2015) (quotiHgrrington, 562 U.S. at 105). Moreover,

because AEDPA applies, this Court’'s evaluation of the TCCA’s decision on the ineffective



assistance claims is “doubly deferential’ . that gives both the state court and the defense
attorney the benefit of the doubtBurt v. Titlow, 134 S. Ct. 10, 13 (2013) (quotit@ullen v.
Pinholster, 131 S. Ct. 1388, 1403 (2011)).

1. TheCronic-Based Claim (Grounds One & Nine)

Rishton alleges, in his first claim of ineffe@ assistance, that the last minute appearance
of counsel at his scheduled preliminary hearing, the belated appointimérg district public
defender as his counsel, as oppbs® appointing a specific attey in the public defender’s
office, and the complete lack of communicatiothmcounsel for the first eleven months of his
detention amounted to a “mere formal appointmentyich was insufficient to satisfy his Sixth
Amendment right to counsel and which resultecdemonstrable prejudice. Rishton cites to
United Statesv. Cronic, 466 U.S. 648 (1984), as suppogiauthority for his claim.

Rishton raised this claim in his posifviction appeal. Based on the record and
Rishton’s post-conviction testimony, the TCCA fouhat that the public defender's office was
appointed to represent Rishton soon after hissarthat, despite the fact that no individual
attorney had been assigned to represent hinugixely, an attorney from the office was present
at the preliminary hearing and gave him legdlice; and that Rishton accepted that advice.
Rishton, 2012 WL 1825704, at *14The TCCA further found that an attorney from that office
filed a motion to reduce Rishton’s bond, représdrhim at the bond heag, and represented
him at other court appearancdsd. As to Rishton’s complaint regarding the failure of the public
defender’s office to select a specific attorneyrépresent him until after his indictment, the
TCCA pointed out that irChambers v. Maroney, 399 U.S. 42, 54 (1970), the Supreme Court
declined “to fashion a per se rule requiringversal of every conviction following tardy

appointment of counsel.ld. at *14.



The TCCA observed that “a Sixth Amendmetdim is sufficient vithout inquiry into
counsel’s actual performancetatl only when surrounding civenstances justify a presumption
of ineffectiveness” before determining that t@Geonic standard was unwarranted since at all
critical stages of Petitioner's criminal proceegs he had had the benefit of the advice of
counsel. Thereafter, theCTA rejected his claimld.

As the TCCA indicated, there are three scenarios w@ereic applies: (1) a complete
denial of counsel or a deniat a critical stage of the crimal proceedings, (2) constructive
denial of counsel which occurs when counsdirely fails to subjecthe prosecutio’'s case to
meaningful adversarial testingr (3) counsel isavailable to assist, buhe circumstances are
such that even a fully competent counselngkely to provide effective assistanckd. at * 13.
The rationale for presuming prejeadiis that the circumstances/olved in these situations are
“so likely to prejudice the accudehat the cost of litigating theeffect in a particular case is
unjustified.” Bell v. Cone, 535 U.S. 685, 695 (2002) (quotifgonic, 466 U.S. at 658-59).

The Sixth Circuit has held & where counsel actively pigipates in the criminal
proceedingsCronic does not apply.Millander v. Adams, 376 F.3d 520, 524 (6th Cir. 2004).
Indeed, courts of appeal hafmind the circumstances in whi€ronic applies to be rareFink
v. Lockhart, 823 F.2d 204, 206 (8th Cir. 1987) (citing cases). In facCrionic itself, the
Supreme Court remanded the case so that tlifedtige assistance claim could be considered
under Srickland, since the court of appeals had lirditéts review tocounsel’'s overall
performance, had not found any specific shortcomings, and had failed to determine whether
“there had been an actual breakdown of the adversarial proc€sgric, 466 U.S. at 657-58,
666-667 and n.41.

Here, the TCCA found that the public defendeffice and the attoey which the public



defender’s office assigned to represent Rishfpeared and advised Rishton at the preliminary
hearing, filed a bond reduction tran, and appeared and reprdaseinhim at the bond hearing
and on at least ten other court dates.

To prevail on this claim, Petitioner musttow that the TCCA rejection of hisCronic-
derived ineffective assistancearh was not reasonable. ThBowing can be accomplished if
Rishton points to a well-established rule in gi®@me Court case, which holds that, contrary to
what the TCCA found, the circumstances whikist in his case justify a presumption of
prejudice.

Because the Supreme Court has “not held @ranic applies to the circumstances
presented in this case,” the Court finthkat “federal habeas relief based upGronic is
unavailable.” Woods v. Donald, 135 S. Ct. 1372, 1378, 191 L. Ed. 2d 464 (2015). In other
words, the TCCA did not unreasonably ap@hpnic in rejecting Rishton’s ineffective assistance
claim.

2. TheStrickland-Based Claims (Ground Two)

In this catch-all claim of irféective assistance, RBgoner asserts thatounsel failed to
guestion any of the State’s or defense’s withedsdleg to investigate the material facts which
resulted in the failure to disger serious prosecutorial misconduct, exculpatory evidence, and
evidence which was not disclosed and, which in turn led to Rishton’s having a flawed
understanding of the elements o$ biffenses; and failed to expldime elements of his offenses.

It is also claimed that counsel shifted thedaur of proof to Rishton, failed to explain how
Rishton’s prior felonies could be used to impehah if he chose to #&ify, refused to file a
speedy trial motion or a motion to dismisaddailed to move to withdraw PetitionerAford

plea, despite Petitioner’'s request that he davisoin one week after Rishton signed his guilty
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plea form. Petitioner has not fleshed out theseas claims with any supporting contentions of
fact or argument.

Therefore, given the absence of any dattallegations ordeveloped argument,
Petitioner’s ineffective assistance claims haeerbinsufficiently pled. Under Rule 2(c)(2) of
the Rules Governing Section 2254 Proceedingstiaigpemust "state the facts supporting each
ground.” And the Supreme Court has explained tttabe entitled to Haeas corpus relief, a
petitioner must “state facts that point toeal possibility of constitutional error.Blackledge v.
Allison, 431 U.S. 63, 75 n.7 (1977) (citation and internal quotation marks omitted). Even so, to
the extent that the iffective assistance claims offeredttos Court correspond to the claims
resolved by the TCCA, the Court will look tine TCCA’s adjudication of the claims to
determine whether Petitioner is entitled to reebeelief under the AEDPA'’s standard of review
for claims that were adjudicated in the state courts.

In the state courts, Petitioner maintained thattrial counsel failed to investigate further
the results of H.R.’s medical examination, tgdastigate applicable lamvolving the use of his
prior conviction for impeachmentp discover prosecutorial misconduct, to file a speedy trial
motion, to explain the elements of the charges to move to withdraw his guilty plea. The
TCCA prefaced its analysis of this multi-paréffective assistanceaim by quoting extensively
from Srickland for the components of an ineffectivesessance claim. Therefore, the TCCA’s
decision was not contrary todlrelevant well-established rule a Supreme Court casesee
Cullen, 131 S. Ct. at 1403 (observing upon review ofraffective assistance claim that “[t]here
is no dispute that the clearlytablished federal law here $8rickland v. Washington”).

Next, the TCCA detailed the post-convictioourt’s findings, which the TCCA accepted

as its own. The lower state cotiad accredited trial counsetsstimony at the post-conviction
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hearing, wherein trial counsel stdtthat he was experienceddhaet with Petitioner at jail,
communicated with Petitioner dhe telephone and through letehad filed for and obtained
discovery, had met with the State, and had restewitnesses’ statements. Additionally, trial
counsel stated that he had prepared a motionréaahiinvestigator but that he did not go forward
with the motion at Petitioner's geest. Trial counsel averred the explained to Petitioner the
offenses, the possible sentences, aadflecifics of the plea agreement.

Trial counsel said that he showed Petitiotiee report from H.R.’s medical examination
and that, in his professional opyn, the report was inconclusiaed would not help Petitioner’s
case. Trial counsel related that he had dsemdighe speedy trial motion with Petitioner, but
determined that, since the trials were set wigixamonths, the motion euld not be beneficial.
Trial counsel stated that, after he receiveditiBeer’'s letter indicating that he wanted to
withdraw his guilty plea, he discussed with Betier whether he should withdraw his plea, and
that Petitioner decided to not withdrave lplea and to waive his sentencing hearing.

The TCCA found that, since the full redosupported the posbnviction court’s
credibility determinations and conclusions, Petigr had failed to show a deficient performance
on the part of trial counsel. The TCQlclined relief on all of Petitioner&rickland claims of
ineffective assistance.

Though the TCCA did not explicitly addressveral of the claims presented, the state
court found that none of Rishtanineffective assistance claimsrranted relief. The Supreme
Court has held that when a statauirt addresses some of the clamqised by a petitioner but not
a claim that is later raised & federal habeas proceeding, it must be presumed that the state
courts adjudicated the § 2254 claim on theitseunless that presumption is rebutteldhnson

v. Williams, 133 S.Ct. 1088, 1091-1092, 185 L.Ed. 2d 105 (2013). Because that presumption
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has not been refuted, the Courllwely on it and will review dlineffective assistance claims
under § 2254(d).

Furthermore, “[w]here a state court's édgmn is unaccompanied by an explanation, the
habeas petitioner's burden still must be meshgwing there was nieeasonable basis for the
state court to deny relief.Harrington, 562 U.S. at 98see Peak v. Webb, 673 F.3d 465, 472 (6th
Cir. 2012) (observing that “[a] habeas colmust determine what arguments or theories
supported or ... could have supported [ ] the staiet's decision; and then it must ask whether it
is possible fairminded jurists calidisagree that those arguments or theories are inconsistent
with the holding in a prior decisiaof th[e] [Supreme] Court”) (quotinglarrington, 526 U.S. at
102).

a. Failure to Investigate (Medical Report)

The state courts’ findings (i.e., that trisdunsel showed Rishton the medical report at
issue, had repeated conversations with Petitiab®ut the report, toltiim that it would not
assist in getting him an adtfal, and had made a professibjadgment, after reviewing the
medical report, that the results in the report weeenclusive and not exculpatory or beneficial
to the defense) are presumed correct, abseat ahd convincing contrary evidence presented by
Petitioner. No such evidence has been presented.

These findings support that trial counselfpamed a thorough, reasonable investigation
into the medical report and that he made a gi@atgecision not to pursue this line of defense,
after determining that it would not help Petitgs’s case. Accordingp the Supreme Court,
strategic decisions are especially mues for a petitioner to attackSee Strickland, 466 U.S. at
690 (“[S]trategic choices made after thorough invesion of law and facts relevant to plausible

options are virtually uncilengeable . . . .").
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At any rate, given the presumption that calisschallenged conduct must be considered
sound trial strategy, as well as théiculty encountered by a pétner in challeging counsel's
tactical decisions, the Court fintisat Petitioner has not establishihat the TCCA's rejection of
this claim was an unasonable application d#rickland. Hanna v. Ishee, 694 F.3d 596, 612
(6th Cir. 2012) (“The burden rests on the [petier] to overcome the presumption that the
challenged conduct might be considessdind trial stri@egy.”) (citing Strickland, 466 U.S. at
689).

b. Failure to Explain Use of Prior Conviction & Elements of the
Charges

The TCCA iterated that trial counsel gatestimony at the post-conviction hearing,
which was accredited by the trial court, thatddaeised Petitioner that proof of Petitioner’s prior
conviction could be used to impeach his testimoryeiftestified during trlathat he discussed
the charges and their elements with his cliani] that the trial court likewise explained the
elements of the offenses before Petitioner entered his guilty plea.

The Supreme Court has observed:

Normally the record contains egthan explanation of the charge

by the trial judge, or at least a representation by defense counsel
that the nature of the offense has been explained to the accused.
Moreover, even without such axpress representation, it may be
appropriate to presume that imost cases defense counsel
routinely explain the nature of the offense in sufficient detail to
give the accused notice of whwat is being asked to admit.

Marshall v. Lonberger, 459 U.S. 422, 436 (1983) (quotikiggnderson v. Morgan, 426 U.S. 637,
647 (1976)). The presumption tleaiunsel has explained the natoféhe charges to an accused
prior to his admission of guilt seems an appropriate one to apply here.

The TCCA's adjudicationof this claim was entirely reasonable undg&rickland's
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guidelines, given the state courtsedibility findings, Petitioner'dailure to provide any clear
and convincing evidence to undet¢hose findings, and the ptesption that counsel’s actions
fall within the wide range of reasonable professional assistaBSteckland, 466 U.S. at 689.
Counsel cannot be found to have given ieetive assistance for failing to explain state
evidentiary rules and state offense elemevhigch, based on the TCCA's credibility findings,
counsel in fact explained.

c. Failure to Discover Prosecutorial Misconduct

Petitioner’s assertions with respect to th&imaked prosecutorial misconduct, as listed by
the TCCA, were that the State intentionallyidd to obtain material evidence, intentionally
delayed presenting his case to the grand jurgl,deceived the grand jury. The TCCA discussed
the assertions as a freestandohgm (and the Court will follow suit later in this opinion). The
TCCA then determined, essentially, that non¢hefallegations of prosecutorial misconduct had
merit.

Giving the appropriate deference to th€(JA’'s decision with respect to whether
prosecutorial misconduct occurred and to its dateation that Petitioner had failed to show that
counsel’'s performance was deficient, this Cdimtls that Petitioner lmnot established that
TCCA unreasonably appliegrickland in making that determinationAfter all, counsel has no
duty to assert a legally baseless clasag United Sates v. Martin, 45 F. App’'x 378, 381 (6th
Cir. 2002);Krist v. Foltz, 804 F.2d 944, 946-47 (6th Cir. 198@nd he cannot be ineffective
when he does not raise the groundless cl&bmeer v. Mitchell, 264 F.3d 663, 676 (2001).

d. Failure to File Motions (Speedy Trid & To Withdraw Guilty Plea)

Trial counsel testified, at the post-conviction hearing, that he had discussed the speedy

trial motion with Petitioner, but determined thsit)ce the trials were set within six months, the
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motion would not be beneficial. Trial counsel sththat, after he recead Petitioner’s letter

indicating that he wanted to thdraw his guilty plea, he disssed with Petitioner whether he
should withdraw his plea, and Petitioner decidechot withdraw his @a and to waive his

sentencing hearing.

The TCCA'’s adjudicationof this claim was entirely reasonable und&rickland’s
guidelines, in view of the state courts’ cretitpifindings, of Petitioner’s failure to provide any
clear and convincing evidence tmdercut those findings, and dfe deference owed to an
attorney’s strategic decisions, which counsel's choice not tide a speedy trial motion was
one. Furthermore, the TCCA addressed Petitisrfeeestanding claim that he was denied his
right to a speedy trial (and the Court once agalihfallow suit later in the instant opinion) and
determined that his speetlyal right was not denied.

As observed earlier, counsel has no obligatmnaise a legally baseless claim and does
not render ineffective assistanceflayling to raise such a claimMartin, 45 F. App’x 378, at *
381;Krist, 804 F.2d at 946-4Greer, 264 F.3d at 676.

B. Prosecutorial Misconduct (Grounds Three & Five [part])

Rishton asserts that the prosecutor engaged in misconduct by (a) failing to turn over
material evidence to the defense, (2) delayimgpresentation of Petitioner’'s cases to the grand
jury for indictment, which prejudiced $iright to present a meaningful defehsad (3) allowing

false or misleading testimony to Ipeesented to the grand jumgsulting in @ditional counts

! This second claim of prosecutorial misconduw@as also offered as a distinct due
process claim in Ground Five, supported by ddfe contentions. The Court has combined
Rishton’s factual contentions with respect te tlelayed-indictment claim and has included them
in the instant discussion. Of course the gdleons concerning the delay in appointment of
counsel caused by a delay in the indictment vdseussed earlier inigopinion in connection
with the Cronic claim. All the overlap between Petitioner’'s claims has made the Court’s task in
addressing each separataim more difficult.
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being charged against him, which, but for the false testimony, would not have been charged.
1. H.R.’s Medical Report

In the TCCA, Petitioner claimed that the prostion intentionally failed to obtain and
disclose the results of H.R.’s medical examimagmd that, but for the belated disclosure of the
report, he would not have pleaded guilty and would have insisted on going to trial.

The TCCA began its analysaf this claim by citingBrady v. Maryland, 373 U.S. 83
(2963), which held that “the supggmsion by the prosecution of egrte favorable to an accused
upon request violates duprocess, where the ewdce is material either to guilt or to
punishment, irrespective of the good fasthbad faith of the prosecutiorid., 373 U.S. at 87. As
the TCCA noted “[e]vidence is ‘aterial’ only if there is a reasable probability that the result
of the proceeding would have been different had the evidence been disclosed to the defense.”
Rishton, 2012 WL 1825704, at *17 (citingnited States v. Bagley, 473 U.S. 667, 682 (1985)).

The TCCA next pointed to the post-convictioaurt’s findings, to wit, that there had
been a delay in the medical report being madailable to the District Attorney, but that
Petitioner had not shown that the report wathéprosecution’s msession or that the delay was
purposeful or otherwise done to prevent him froaving adequate time twonsider the report
prior to trial or to his plea. The TCCA furthgointed out that the trial court had also accredited
Detective Russell’'s testimony that he was unawatbeofeport until th district attorney’s office
notified him that H.R.’s priva physician had performed an examination. The TCCA iterated
that, when the State became aware of the examination, it obtained a copy of the results and
forwarded them to Rishton’s attorney, who tliiscussed the report with him. The TCCA also
noted that Petitioner knew of the report and its @otst prior to entry of his guilty pleas and that,

in trial counsel’s judgment, the report was indasive. The TCCA concluded that Rishton had
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not shown that the prosecution suppressed thertreand that the report contained material
evidence that was favorable to his defense.

Brady supplies the clearly established ruteSupreme Court cases which governs the
disclosure of exculpatory evidenc®&layfield v. Morrow, 528 F. App'x 538, 542 (6th Qjrcert.
denied sub nom. Mayfield v. Taylor, 134 S. Ct. 530, 187 L. Ed. 2d 381 (201Bgnn v. Lambert,

283 F.3d 1040, 1052 (9th Cir. 2002) (noting thatrtiile on suppression of exculpatory evidence
in Brady and its progeny is “a rule clearly estab&d by controlling Supreme Court precedent”).
There are three components oBiady violation: (1) the evidence is favorable to the accused,
because it is either exculpatory or impeachif®); the evidence was suppressed by the state,
either willfully or inadvertently; and (3) prejudice ensue@trickler v. Greene, 527 U.S. 263,
281-83 (1999). Suppressed eviderns that which is “knowto the prosecution but unknown to
the defense at the time of trialPayne v. Bell, 418 F.3d 644, 661 (6th Cir. 2005) (citibgited
Sates v. Agurs, 427 U.S. 97, 103 (1976)). The prosecution cannot suppress evidence which it
does not have, andfady clearly does not impose an affiative duty upon the government to
take action to discover inforian which it does not possesslnited Sates v. Graham, 484
F.3d 413, 417 (6th Cir. 2007).

As the TCCA noted, Rishton was aware & tieport and counsel discussed its contents
with him prior to entry of his guilty pleas. Rishton has not cited to a Supreme Court case that
shows the TCCA'’s disposition of his prosecubnmisconduct claim was contrary to or an
unreasonable application of clearly established precedent. Nor could he since, as one circuit
court has noted, “the Supreme Court hasadgolressed the question of whetherBhady right to
exculpatory information, in contrast tonpeachment information, might be extended to the guilty

plea context.” United Sates v. Moussaoui, 591 F.3d 263, 286 (4th Cir. 2010) (emphasis in
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original) (discussindJnited Satesv. Ruiz, 536 U.S. 622 (2002), which held that the government
is not obliged to disclose impeachment materiedrgo a guilty plea, but did not decide whether
the prosecution has a duty to discleseulpatory evidence before a plea).

Because the Supreme Court has not heldBhedy and its progeny apply to the delayed
disclosure of exculpatory evidence prior to dtgwplea, the TCCA'’s decision was not contrary
to or an unreasonable applicationctdarly established federal lavgee Carey v. Musladin, 549
U.S. 70, 77 (2006) (finding that, wre there is no Supreme Coprecedent deciding the issue
presented, the state court demmsicannot be contrary to or amreasonable application of a
clearly establishedoverning rule in a Supreme Court case).

2. Delayed Indictment(Ground Five [Part])

In his next claim, Rishton gues that the prosecution deldyi@ presentindiis cases to
the grand jury. When the TCCA entertained tie@m, it observed that that there was a delay
between Petitioner’s arrest and indictmentpgraximately seven months in one case and eleven
months in the other, but th#te post-conviction court hadudnd that the delay was not so
extensive as to violate due process. The TQikéwise observed that Detective Russell, who
investigated the cases and testified before thedyjury, had explained that the delay was due to
the investigation of the allegatis of sexual assault to ensure that the offenses occurred in
Sullivan County. Nothing in the record, so statieel TCCA, altered that conclusion or showed
that the delay was engendered by the prosecutimdo obtain a tactical advantage. Applying
the due process analysis set fortistiae v. Dunning, 762 S.W.2d 142 (Tenn. Crim. App. 1988),
which in turn was enunciated United States v. Marion, 404 U.S. 307 (197%1see Dunning, 762
S.W.2d at 144, and finding no due procegwigation, the TCCA denied relief.

The Sixth Circuit has summarizétke law governing this claim:
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In order to prevail on a claim afnconstitutional pre-indictment
delay, a defendant must demonstrate that he suffered substantial
prejudice to his defense as asukt of the delay and that the
prosecution intentionally delayedth order to gain a tactical
advantage over hinnited Sates v. Lovasco, 431 U.S. 783, 790,

97 S.Ct. 2044, 52 L.Ed.2d 752 (197Dpnited Sates v. Marion,

404 U.S. 307, 325, 92 S.Ct. 455, 30 L.Ed.2d 468 (1971). Where
delay is investigative, rather thantentional in order to gain a
tactical advantage, due procesmg@ples are not offended, even if

the defense “might have been somewhat prejudiced by the lapse of
time.” Lovasco, 431 U.S. at 796, 97 S.Ct. 2044. In any due process
inquiry based upon pre-arrest deléihe particular circumstances

of individual cases” must be evaluatéd. at 797, 97 S.Ct. 2044;

see also Marion, 404 U.S. at 325, 92 S.Ct. 455. Only those pre-
indictment or pre-arrest delayhat violate “those ‘fundamental
conceptions of justice which lie at the base of our civil and
political institutions,” and which dme ‘the community's sense of

fair play and decency,’” ” are unconstitutionadvasco, 431 U.S. at

790, 97 S.Ct. 2044 (citations omitted).

Smith v. Caruso, 53 F. App'x 335, 336-37 (6th Cir. 2002A\nd, of course, both the reasons for
the delay and the prejudice tcetlaccused must be considerddovasco, 431 U.S. at 790, 97
S.Ct. 2044 (emphasis added).

Here, the TCCA cited to and applied the valg legal rule in &upreme Court case. And
the TCCA reasoned that the delay was not of thgtleas to violate due geess, that the delay
stemmed from the need to investigate whether offenses against Petitioner's stepdaughter
occurred in the county in whicthe prosecution was proceedingd dhat no proof in the record
disclosed that the delay was motivated lmesire to gain a tactical advantage.

Petitioner will be entitled to relief if he cahow that the state court’s rejection of his
allegations concerning the delay between aigsest and indictments was an objectively
unreasonable application of the principleMarion andLovasco. To summarize the TCCA’s
findings, the delay was not attributalio any desire to gain a tactical upper-hand but to the need
to investigate jurisdiction and (implicitly) thab prejudice had resulted from the delay. Rishton

has not established that the TCCA's adjudicationi®tlaim “was so lacking in justification that
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there was an error well understood and comprééeé in existing law beyond any possibility for
fairminded disagreementHarrington, 562 U. S. at 103, and he ther&fdg not entitled to relief.
3. False Testimony

In his final claim of prosedarial misconduct, Petitionerlages that the State allowed
false or misleading testimony to be presentedht grand jury, which resulted in additional
criminal charges being lodged against him. sApport for his claim, Petitioner seemingly relies
on Costello v United States, 350 U.S. 359 (1955), where ti&upreme Court rejected the
argument that the Fifth Amendment was violabgdan indictment based solely on hearsay.

In presenting his claim to the TCCA, Rish argued “that the psecution engaged in
misconduct when it used unnecessary and improper hearsay testimony to obtain the counts in
case number S51,180 that involved acts ocoyilsetween Agust 1, 2005 and August 29, 2005”
and “that there was no evidence that offenses occurred between those Bistegsti, 2012 WL
1825704, at *18.

The TCCA addressed and resolved this claim as follows:

Detective Russell was the only pemsto testify at the grand jury
hearing. The postconviction coustcredited Detective Russell's
testimony that he did not spdcdlly recall testifying about
incidents occurring in August 2005, but he could not say that he
did not testify to such incidents. While the affidavit filed in general
sessions court did not refer to any offenses in August, there was
additional investigation, includgn an interview of the victim,
before the State presented the dasthe grand jury. Moreover, the
facts recited by the State at the guilty plea hearing reflect that there
was evidence that the sexual emcters continued until August 29,
2005, and the petitioner acknowledged that the State would have
that evidence if there were a trial. The petitioner has failed to show
that the prosecutors engaged in deception or that there was no

evidence that some offensescarred in August 2005. Thus, he is
not entitled to relief on this issue.

Rishton, 2012 WL 1825704, at *18.
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The Supreme Court has held that “indictmengtand jury is not parf the due process
of law guaranteed to state criminal defendants by the Fourteenth AmendrBeatZburg v.
Hayes, 408 U.S. 665, 688 n. 25 (1972)it(ng Hurtado v. California, 110 U.S. 516 (1884)).
Rishton’s claim regarding the testimony offeliadthe Tennessee grand jury proceedings does
not raise a cognizable claimSee Davis v. Mantello, 42 F. App’x 488, 490-91 (2d Cir. 2002)
(finding that “[c]laims of defigéncies in state grand jury @meedings are not cognizable in a
habeas corpus proceeding in federal court”) (listing cases).

Because Petitioner’'s allegations do not gasgs recognizable federal claim, there is no
basis for § 2254 relief.

C. Denial of Right to Speedy Trial (Ground Four)

Rishton alleges that, in ofation of the principlesn Barker v. Wingo, 407 U.S. 514
91972), he was forced by unresponsive counsele@fpro se motion for a speedy trial, which
the trial court did not hear, and that the TC@d not conduct the prap legal analysis under
Barker in disposing of the claim when it weaised in his post-conviction appeal.

When Petitioner offered his claim to the TCCA, it applied the factors set foBarker
to determine whether the delay in bringing Rist$ case to trial violated his Sixth Amendment
speedy-trial rights. The fouactors which the TCCA considedt were: (1) th length of the
delay; (2) the reason for the delay; (3) Petitioner’s assertion of the speedy-trial right; and (4) the
prejudice caused to Boner by the delay.

The TCCA observed that the post-conwaticourt found that the seven-month and

2 Even if the grand jury claim were cognifabwhere a federal defendant challenges
federal grand jury proceedings, which are secured by the Fifth Amendment, the Sixth Circuit has
held that the “validity of an indictment is naftfected by the type of evidence presented to the
grand jury, even though thatvidence may be incompetent, inadequate, or hearsdyited
Statesv. Markey, 693 F.2d 594, 596 (6th Cir. 1982).
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eleven-month delays, which occutrbetween Petitioner’'s arreahd his indictment, were not
extensive enough to deny him due process and thatelays were due to the need to investigate

to determine the jurisdiction of the offense$he TCCA found that Petitioner had failed to
demonstrate that the indictment or trial date delayed for a tactical advantage or to prejudice

him. The TCCA likewise found that Rishton fil@ pro se motion in July of 2006, asserting his

right to a speedy trial lbuhat, instead of hearing the nwti the trial could relieved the public
defender’s office of its then representation of Petitioner, appointed new counsel, and set the cases
for trial within six months. The TCCA also mbed to trial counsel’s testimony that Petitioner
suffered no prejudice as a result of the delay altimately concluded that the record supported

that Rishton was not deniéds right to a speedy trial.

As the TCCA observed, the appropriate gsial for determining whether a defendant’s
right to a speedy trial has been denied is enunciat&arier v. Wingo, 407 U.S. 514 (1972),
which requires a court to applyf@ur-factor balancingest, which, in turnweighs the conduct of
both the prosecution and the defendait. at 521. Because the state court reliedBarker as
supplying the governing lebprinciple to a speedy-trial claimsidecision is notontrary to the
well-established rule in a Supreme Court casrmont v. Brillon, 129 S. Ct. 1283 (2009)
(applyingBarker to a review of a state ispner’s speedy trial claim).

As the state court found, the seven-momitd aleven-month periods of delay were not
presumptively prejudicial. Cf. Doggett v. United Sates, 505 U.S. 647, 652 n.1 (1992)
(“Depending on the nature of the charges,ltheer courts have generally found postaccusation
delay ‘presumptively prejudicialat least as it approaches oyear.”). However, though the
TCCA found that the delay wawt presumptively prejudicial, itontinued to apply the other

Barker factors, though it need not have done €. United Sates v. Williams, 231 F.App’X.
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457, 462 (6th Cir. Aug. 10, 2010) (observing thadeday of one year generally is presumed
sufficiently prejudicial to invokea weighing of the remaininBarker factors) (citingUnited
States v. Watford, 468 F.3d 891, 901 (2006)).

The TCCA, having concluded that the delags for investigativeeasons, might have
placed the second Barker factor on the Statels ef the scales. Rign asserted his speedy-
trial rights in July of 2006 (a factor that fakdightly in his favor),and his guilty pleas were
entered on November 6, 2006—some four months hai#r,his second appointed counsel at his
side, who testified as to the laok prejudice his client had sustaeid as a result of the delay (a
factor that weighs ifavor of the State).

Under 28 U.S.C. § 2254(d), ‘[wlhen assesswigether a state court's application of
federal law is unreasonable, ‘the range of redslenadgment can depend in part on the nature
of the relevant rule’ that éhstate court must apply.Renico v. Lett, 559 U.S. 766, 776 (2010)
(quoting Yarborough v. Alvarado, 541 U.S. 652, 664 (2004)). The speedy-trial right “is a more
vague concept than other proceaurights. It is, for exampleimpossible to determine with
precision when the rightas been denied.’Barker, 407 U.S. at 521. Also “[a] balancing test
necessarily compels courts to approach speéalycses on an ad hoc basis. We can do little
more than identify some of the factors whicburts should assess in determining whether a
particular defendant has bedaprived of his right.”Id. at 530. And “a valid reason,” such as
that found by the TCCA, “should serto justify appropriate delayBarker, 407 U.S. at 531.

In recognition of the “leeway [state] couttave in reaching outcomes in case-by- case
determinations,” when apphg general legal rulesyarborough, 541 U.S. at, 664, such as
Barker’s speedy-trial analysis, this Court finds thia TCCA's rejection of Rishton’s claim was

neither an unreasonable applicatiorBafker nor based on an unreasonable determination of the
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facts presented to the state courts. Nibwitl issue with respect to this claim.

D. Denial of Full and Fair Post-Corviction Hearing (Ground Six)

Rishton asserts that he was denied compulpoocess for somef the withesses he
needed at the post-conviction hearing and wasatiowed to call other witnesses who were
present and able to testify at the post-conercthearing, thereby denying him a full and fair
hearing on some of his claims. Petitioner fadled to state a cognizable federal claim.

There is no constitutional requirement thattas provide an appeal process for criminal
defendants seeking to reviealleged trial court errors. Evitts v. Lucey, 469 U.S. 387,
393 (1985). Nor is there a constitutional yuto provide for post-conviction relief
since "[p]ostconviction relief is even furthaemoved from the criminal trial than is
discretionary direct review,'as "[ijt is not part of thecriminal proceeding itself, and
it is in fact considered to be civil in nature."Pennsylvania v. Finley, 481 U.S. 551,
556-57 (1987) (citation omitted).

Thus, Petitioner's assertions with regard to the post-
conviction court's rulings on compulsory praedsr witnesses and cialf witnesses are not
recognizable habeas corpus clainksrby v. Dutton, 794 F.2d 245, 246 (6th Cir. 1986) (finding
that claims involving constitutional violations rihg post-conviction procekngs did not relate
to a prisoner's detention and, therefore, were not cognizable under § @25d)0 Cress v.
Palmer , 484 F.3d844, 853 (6th Cir. 2007) ("[T]he SixthrcTiit has consistently held that errors
in post-conviction proceedys are outside the scope of fedidrabeas corpuseview.") (citing,
inter alia , Kirby , 794 F.2d at 247). Fuimérmore, one circuit couhas concluded “that the
Confrontation Clause does not apply to state post-conviction proceedi@jsi v. Warden,

MSP, 233 F.3d 86, 93 (1st Cir. 2000).
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E. Invalid Guilty Pleas (Ground Seven)

In this claim, Rishton maintains that &l not enter into hiplea agreement knowingly
and intelligently because of the delay in thstng H.R.’s medical y@ort, which he saw only
minutes before he signed the agreement. Dags ¢ signed the agreement, he asked counsel
to request a plea withdrawal. Also leading to Rishton’s invalid pleaosansel’s failure to
inform him as to the elements of his offense emexplain that certain elements were unsatisfied
in his case. Petitioner claims that, but for thaléeged errors on the paost his court-appointed
attorney, he would not have pleaded guiltywatld have insisted on proceeding to trial.

Notably, in the TCCA, Rishton argued that calissfailure in seeikg the medical report
resulted in his entry of an involuntary and unknayvguilty plea, but he did not allege that
counsel’s alleged failure to advisem as to the elements ofshoffense played a part in the
claimed unconstitutional pleas. The Court will mwvithe claim as it wasffered to the TCCA.
The Court will not entertain Rishton’s allegations as to the effect counsel’s failure to explain the
elements had on his ability to validly entetointhe plea agreement since they have been
procedurally defaulted.See Coleman v. Thompson, 501 U.S. 722, 732 (1991) (finding that a
failure to exhaust a federal claim by presentinfirst to state courts amounts to a procedural
default where no state remediare left to exhaustdee also Tenn. Code Ann. § 40-30-102(a)
and (c) (respectively setting aygar limitations statute on thiirfig of a post-conviction petition
and allowing the filing of only one post-conviction petition).

When Rishton carried the medigaport component dfis challenge to thvalidity of his
guilty plea to the state appellate court duringtpmnviction review, the TCCA first cited the
relevant Supreme Court precedeBbykin) and a line of state court cases involving the legality

of guilty pleas as the controlling law. Theilguplea law in the state court cases was in all
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respects the same or similar to thenstitutional principlesenunciated in thé&oykin line of
cases.

In reviewing this claim, th@ CCA pointed to the record akemonstrating that Rishton,
both verbally and in writing, communicated ideadinss shown by his pro se briefs on appeal.
The TCCA also mentioned that Rishton had famtlyawrith the criminal process, as he had pled
guilty to offenses in the past. Furthermdiee transcript from Petitioner’s guilty plea hearing
indicated that he waadvised of his constitutional rights and of those rights which he was
waiving by pleading guilty. Rishton had assutked trial court, duringhe plea taking hearing,
that he had discussed his plea agreement wittathorney and that henderstood the terms of
the agreement and the constitutional rights hewasing. Petitioner also avowed that he was
freely and voluntarily entering the plea because tieuss it to be in his best interest to plead
guilty.

The TCCA, commenting that that the postraiction court had awedited Rishton’s
responses at his plea hearing over his posticton hearing testimony, found that there was
nothing to undercut the Irability of his guilty plea testimony. Pointg out that‘[s]olemn
declarations in open court camystrong presumption of verity” sln as those Rishton had made
in his guilty plea hearing, the TCCA determinédht the record disclosed that his plea was
knowingly, intelligently, and voluntarily enterecRishton, 2012 WL 1825704, at *17 (quoting
Blackledge v. Allison, 431 U.S. 63, 74 (1977)).

In the seminal Supreme Court case on guilty pleas, the Supreme Court observed that “[a]
plea of guilty is more than a confession which admhiét the accused did various acts; it is itself
a conviction; nothing remains but to giyedgment and determine punishmentBoykin v.

Alabama, 395 U.S.238, 242 (1969). Because of thbstantial consequences flowing from a
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plea of guilty and to ense that a plea is vohwary and knowing, a trdiacourt must ascertain,
prior to accepting such a pleahether a defendant understands tieats waiving three separate
rights—the right to a trial by jury, the right tmnfront his accusers, and the privilege against
self-incrimination. 1d. at 243-44. Whether a plea is congionally permissible depends upon
the particular facts of each cageit it is essential that a deftant be sufficiently aware of the
relevant circumstances and the probadid direct consequences of his plBeady v. United
Sates, 397 U.S. 742, 748-49 (1979), and that theaplepresents “a voluntary and intelligent
choice among available alternatives.North Carolina v. Alford, 400 U.S. 25, 31 (1970).
Likewise, for “a plea agreement to be constitwsibnvalid, a defendant must have entered into
the agreement knowinglgnd voluntarily.” United Sates v. Smith, 344 F.3d 479, 483 (6th Cir.
2003).

Here, as the TCCA observed, tleeord showed that the trial court advised Rishton of the
rights he was waiving by pleadj guilty and that he indicatedtlat he understood those rights
and the terms of the plea agreement, whichdw discussed with his attorney. Acknowledging
that he knew and understood thasghts and the provisions itme plea agreement, Rishton
affirmed that he had decided thatvas in his best interest tnter those pleas and that he was
doing so voluntarily. The TCCA pointed to the post-conviction court’s credibility determination
with respect to Rishtog’testimony at the post-convi evidentiary hearingUnited Sates v.
Jimenez-Dominguez, 296 F.3d 863, 869 (9th Cir. 2002)oting the difficulty in probing a
petitioner's subjective state ofmind and observing that the “the best evidence of his
understanding when pleading guilty is found ire ttecord of the [plea] colloquy”). This
credibility finding is entitled to special deference by this Code Patton v. Yount, 467 U.S.

1025, 1038 (1984)see also Rice v. Callins, 546 U.S. 333, 342 (2006) (“Reasonable minds
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reviewing the record might disagree about [a jetér’s] credibility, buton habeas review that
does not suffice to supersede the tr@airt's credibility determination.”).

As the TCCA held, the record establishes Petitioner entered his pleas of guilty voluntarily
and with knowledge of the consequences andletssion that the pleas were constitutionally
valid was not an unreasonable application of dlearly established relant rule in Supreme
Court jurisprudenc@. The writ will not issue with respect to this claim.

F. Abuse of Discretion - Post-Conviction Court (Ground Eight)

In this claim, Petitioner maintains that tksal court judge abused her discretion in
violation of his rights oder the Fifth, Sixth, ahFourteenth Amendments. More specifically,
Petitioner avers that the triabart judge, after Petitioner filed@o se motion complaining about
the lack of communication between counsel and himself, abhusediscretion by arbitrarily
removing said counsel and appointing new counBelitioner suggests that, since neither he nor
his attorney requested substitution of counseltrilaé court should have first inquired into the
validity and seriousness of Petitioner's complaints, held a hearing on the record, made findings
of fact and conclusions of law to support thbstitution of counsel, and suared that Petitioner's
constitutional and proceduralghts were protected. Petitionalleges that he presented and
exhausted his claim in state courts but that thie stourts did not isswy findings with respect
to his claim.

Petitioner has not cited to a clearly-estsiiid rule in a Supreme Court case which

requires the above elaborate, multi-step procdss far substitution of aunsel and the Court is

% A petitioner’s allegation that he did nkhowingly and voluntarilyenter into a plea
agreement typically is made to challenge avesaprovision in the agreement and, in this
context, courts examine the guilty plea itgelfdetermine whether ¢hplea was knowing and
voluntary. United Sates v. Rollings, 751 F.3d 1183, 1186 (10th Cir. 2014) (observing that a
court may look to whether thelea was knowing and voluntary in deciding whether the plea
agreement was entered voluntarily and intelligently).
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unaware of one.See Snistaj v. Burt, 66 F.3d 804, 808 (6th Cir. 199%noting the lack of a
citation to a case supporting theatstate court's alleged abuse di$cretion with respect to a
motion to withdraw a jury-trial waiver seilts in a constitutinal violation).

If the source of this sequenced process dabstitution of counsel is state law, then
Rishton’s claim that the state coabused its discretion in failing to afford him that process is
not cognizable in this federal habeas corpus c8sarthout v. Cooke, 562 U.S. 216, 222 (2011)
(noting the long recognition of tharinciple that “a ‘mere error dftate law’ is not a denial of
due process”Williamsv. Borg, 139 F.3d 737, 740 (9th Cir. 1998jnding that federal habeas
review is limited to whether therwas a constitutional violation @moes not extend to whether
the state court abused its discretion). Therpmetation of state law lies within the exclusive
purview of state courts, since those coarts the final arbiters of state laBee Lewisv. Jeffers,

497 U.S. 764, 780 (1990). A federal court doessitdtto reexamine statesurt determinations
of state-law questions.Estelle v. McGuire, 502 U.S. 62, 67-68 (1991).

To the extent that this claim was exhaustestate court and to the extent that Petitioner
states a cognizable constitutional violation, itsloet entitle him to a wtrof habeas corpus.
IV.  CONCLUSION

For the above reasons, this pro se state prisoapplication for a wit of habeas corpus
will be DENIED and this case will bBISMISSED.
V. CERTIFICATE OF APPEALABILITY

Finally, the Court must consider whetherisgsue a certificate of appealability (COA)
should Petitioner file a notice of appeal. Aifiener may appeal a final order in a 8 2254 case
only if he is issued a COA, and a COA will sued only where the applicant has made a

substantial showing of the dahiof a constitutional rightSee 28 U.S.C. § 2253(c). A petitioner
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whose claims have been rejected on a procethasat must demonstrate that reasonable jurists
would debate the correctnesstioé Court’s procedural rulingSack v. McDaniel, 529 U.S. 473,

484 (2000);Porterfield v. Bell, 258 F.3d 484, 485-86 (6th Cir. 2000Where claims have been
dismissed on their merits, a petitioner must show reasonable jurists would find the assessment of
the constitutional claims debatable or wrordge Sack, 529 U.S. at 484.

After having reviewed eaatlaim individually and in viewof the firm procedural basis
upon which is based the dismisséla few claims and the law upaevhich is based the dismissal
on the merits of the rest of the claims, reasa@biors would neither date the correctness of
the Court’s procedural rulings nds assessment of the claimikd. Because reasonable jurists
could not disagree with the resolution of these claims and cmildonclude that they “are
adequate to deserve encouragement to proceed furtidier-El v. Cockrell, 537 U.S. 322, 327
(2003), the Court wilDENY issuance of a COA. 28 U.S.C. § 2253; Fed. R. App. P. 22(b).

AN APPROPRIATE ORDER WILL ENTER .

ENTER:

s/J. RONNIE GREER
UNITED STATES DISTRICT JUDGE
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