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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT GREENEVILLE

OWNERS INSURANCE COMPANY, )

Plaintiff, ))
V. ; No. 2:12-cv-419-HSM-SKL
GEORGE HUTSELLegt al, §

Defendants. )

MEMORANDUM AND ORDER

Before the Court is Plaintiff's motion to amend the complaint [Doc? 88ith its proposed
amended complaint [Doc. 63-1], more than 1p@@es of exhibits [Doc. 63-2, 63-3, 63-4, 63-5,
63-6, 63-7, 63-8, 63-9, 63-10], and a memorandansupport [Doc. 55]. The allegations
pertaining to this action have besmmmarized by the Court inlgast two prior orders, and they
need not be repeated in full agfidocs. 35 & 43]. It is sufficiet to say that Defendant Kenley
and Plaintiff have asserted competing claimsdeclaratory judgment concerning questions of
insurance coverage. Plaintiff seeks to amendaisplaint in order to set forth additional “facts
and events” occurring after the filing of the iaitcomplaint, including allegations about the
resolution of a lawsuit brought against Defend&emley by Defendant Hutsell [Doc. 63 at Page
ID # 2507]. Defendant Kenley has filed a resge in opposition to the motion to amend [Doc.
70], Defendant Hutsell has filed mesponse, and Plaintiff filed iteply [Doc. 73]. The motion is

now ripe.

! Plaintiff initially filed a motion to amend [@c. 54] on March 25, 2014, bdid not comply with
the Electronic Case Filing Rules and Procedureshisf District. Plaintiff filed a motion in
compliance with the rules [Doc. 63] on Alp2, 2014. For purposes of timeliness under the
Court’s scheduling order [Doc. 38], the effectium§ date of Plaintiff's correctly-filed motion to
amend [Doc. 63] will beansidered March 25, 2014.
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STANDARDS

Rule 15(a)(1) of the Federal Rules of Cikitocedure allows amenamts to pleadings
“once as a matter of course” within “21 days afferving [the pleading], or if the pleading is one
to which a responsive pleading is required, 21 @dier service of a sponsive pleading or 21
days after service of a motion unded&kii2(b), (e), or (f), whicheves earlier.” Plaintiff filed its
motion to amend more than 21 days after Defah#@nley answered the complaint, and thus
Plaintiff may not amend as a matter of course. eWta party does not have the right to amend as
a matter of course, “[tlhe court should freely gleave [to amend] when justice so requires.”
Fed. R. Civ. P. 15(a)(2). *“In deciding whethegtant a motion to amend, courts should consider
undue delay in filing, lack of nimie to the opposing party, bad faliis the moving party, repeated
failure to cure deficiencies by previous amerents, undue prejudice to the opposing party, and
futility of amendment.” Brumbalough v. Camelot Care Ctrd27 F.3d 996, 1001 (6th Cir. 2005)
(citations omitted).

A proposed amendment is futile if it would neithstand a motion to dismiss pursuant to
Rule 12(b)(6). See Brown v. Owens Corning Inv. Review Cqme@2 F.3d 564, 574 (6th Cir.
2010) (citingRose v. Hartford Underwriters Ins. CQ03 F.3d 417, 420 (6th Cir. 2000)). Thus,
when analyzing the futility of a proposed amendimére court uses the same analysis as for a
motion to dismiss, and matters outside the pleadings may not be consi@&redose293 F.3d
at 420; Fed. R. Civ. P. 12(d).

To survive a motion to dismiss under Rule12(b)é&)laintiff must plead facts that, if true,
state a claim to relief thag plausible on its face Bell Atlantic v. Twombly550 U.S. 544, 569
(2007);Ashcroft v. Igbal556 U.S. 662, 678 (200%]anory v. Bonn604 F.3d 249, 252 (6th Cir.

2010). A court must determine not whether thenadaat will ultimately prevail, but whether the
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claimant is entitled to offezvidence to support the clainfSee Scheuer v. Rhogdd46 U.S. 232,
236 (1974). While the court must construe thenglaint in the light most favorable to the
claimant and accept as true all well-pleaded faeilegations, legal conclusions and unwarranted
factual inferences need nbé accepted as truBee Mixon v. Ohjal93 F.3d 389, 400 (6th Cir.
1999). If a court does considaraterial outside the pleadingghen considering a motion to
dismiss, the motion must be treated as aandior summary judgment under Fed. R. Civ. P. 56
and all parties must be givenreasonable opportunity to preset material pertinent to the
motion. Rondigo, L.L.C. v. Twp. of Richmgné41l F.3d 673, 680 (6th ICi2011). A court,
however, may properly consider “exhibits attadhto the complaint, public records, items
appearing in the record of the case and exhildgsladd to defendant’s motion to dismiss ‘so long
as they are referred to in the complaint andcardral to the claims contained therein,” without
converting the motion to one for summary judgmenkondigq 641 F.3d at 680-81 (quoting
Bassett v. National Collegiate Athletic As$528 F.3d 426, 430 (6th Cir. 2008).
. ANALYSIS

In his response to Plaintiff’s motion to antk Defendant Kenley categorizes the additional
allegations in Plaintiff's proposed amended ctamg into four categaes: (1) allegations
regarding the jury verdict and judgment rendered against Defendant Kenley in the Hamblen
County Circuit Court lawsuit brought by Defendant Hutsell; (Bgations regarding additional
purported policy forms that were not included in the initial complaint; (3) allegations regarding
prior litigation between Defendant Kenley arRlaintiff, including settlement agreement
documents; and (4) allegations that Defendant Kenley has admitted having custody, care, or
control over Defendant Hutsellfgoperty. Defendant Kenley reggents that he does not oppose

the proposed amendment with respect to thetfirs categories, but h#oes oppose the third and



fourth categories. Defendant Key argues that the third anoufth categories of the proposed
amendment should not be permitted because afnd)e delay, (2) violations of Rule 408 of the
Federal Rules of Evidence, and (3) inaccuracy. While Defendant Kenley repeatedly states that
Plaintiff's allegations in the amended comptaame futile, Defendant Kenley does not actually
argue futility. The Court will address eachD¥fendant Kenley’s three arguments in turn.

A. Undue Delay

Regarding the third category of allegations, those involving previous litigation and
settlement between Defendant Kenley and Plaimiéfendant Kenley contends that Plaintiff has
unduly delayed its request to amend its complaiBefendant Kenley argues that Plaintiff's
motion to amend should be denied on this badig to the allegedlgevere prejudice that
Defendant Kenley will suffer. Defendant Kenlegtes that a previous case between himself and
Plaintiff, which he refers to afie “All Star Action,”began four years and ended two and a half
years prior to Plaintiffs motion to amend. Deéiant Kenley notes that Plaintiff's original
complaint was filed one and a hgHars prior to Plaintiff’'s motin to amend, and he further notes
that Plaintiff did not file its motion to amend untihei months after Plaintiff had filed its answer to
Defendant Kenley’s counterclaim. Because Plaintiff knew of the prior litigation and its
settlement before Plaintiff filed its complainttive instant matter, Defendafénley contends that
Plaintiff should not be permitted to amend its ctaiyg with allegations regarding the previous
litigation and settlement betweéme two parties. Defendant Kley argues that the delay will
severely prejudice him due to the late stage of the litigation.

In reply, Plaintiff argues thahere is no undue delay in thifg of its motion to amend, as
it was filed within the Court’s deadline for amdments to the pleadings under the scheduling

order [Doc. 38]. Plaintiff also argues Defendphley’s recently amended counterclaim raised



new allegations that made Plaintiff's amendmanplaint necessary and notes that it filed its
motion to amend only four days after Defend&anley filed his amended counterclaim.

Ordinarily, delay on its own is not sufficient jugstify denial of leave to amend, but “[a]t
some point, however, delay will become unduegciplg an unwarranted burden on the court, or
will become prejudicial, placing an far burden on the opposing party Morse v. McWhorter
290 F.3d 795, 800 (6th Cir. 2002) (quotiAdams v. Gould739 F.2d 858, 863 (3d Cir. 1984))
(internal quotation marks omitted). “Delay alonegardless of its length is not enough to bar it
[amendment] if the other pia is not prejudiced.” Duggins v. Steak ‘N Shake, Int95 F.3d 828,
834 (6th Cir. 1999) (quotingyloore v. City of Paducgh790 F.2d 557, 562 (6th Cir. 1986))
(internal quotation marks omitte{@lteration in original). Cots typically find undue delay in
cases that are post-judgmevigrse 290 F.3d at 800, and in casesanddiscovery has closed and
dispositive motions deadlines have pas§adjgins 195 F.3d at 834.

Here, Plaintiffs motion to amend was tirgefiled in compliance with the Court’s
scheduling order, albeit on theydaf the deadline and not in mpliance with the local rules.
Nevertheless, Plaintiff sought leave to amepgraximately two months prior to the close of
discovery and approximately three months prioth® dispositive motions deadline. Plaintiff
also gave valid reasons for the timing of m®tion to amend. The Court does not find a
“significant showing ofprejudice” to Defendant Kenley or undue dela§eeMoore, 790 F.2d at
562.

B. Violations of the Federal Rules of Evidence

Defendant Kenley next arguesttPlaintiff’'s allegations regding the prior litigation and
settlement agreement between Plaintiff and Defendanley (the thirdcategory) violate Rule

408 of the Federal Rules of Evidence, and tthes allegations are inadmissible. The prior



litigation, which Defendant Kenleyfers to as the Albtar Litigation, involved Defendant Kenley
suing Plaintiff in order to recover the directhaiges to Defendant Kenley’s property. The instant
case involves whether Plaintiff is obligatedgay Defendant Kenley foDefendant Hutsell's
claim against him. Both cases arise out of threesancident in which a tractor-trailer collided
with a building owned by Defendant Kenley.

Rule 408 provides that compromise negotiationsettle a claim are not admissible to
“prove or disprove the validity or amount of aplited claim or to impeach by a prior inconsistent
statement or a contradiction.” dreR. Evid. 408. Plaintiff cites geral cases frordistrict courts
outside this circuit where the courts strualkegations referencingettlement negotiations;
however, these cases atistinguishable as thewyvolved settlement mtiations of the claim
involved in the case rathénan settlement of a separateirola Whether the prior litigation and
settlement between the parties on the prior lavisatimissible at trial does not determine whether
Plaintiff may include these allegations in its amended compldfgeJewell v. Shelby County
Gov't, No. 13-2048-STA-dkv, 2013 WL 5306102, at *8 (W.D. Tenn. Sept. 20, 2013) (“Rule 408 is
a rule of evidence governing admissibility, natuée of pleading.”). Because Rule 408 allows
evidence of settlement negotiations for other pueppBefendant Kenley cannot establish at this
juncture that the paragraphgyaeding the prior litigation and gkement in Plaintiff's proposed
amended complaint have no possible refatp the controversy in this case.

C. Inaccuracy

Defendant Kenley’s final argument is thaailtiff's amended allegations regarding the
fourth category (Defendant Kenley’s alleged admission that he had custody, care, or control over
Defendant Hutsell's personal praopg is false and inaccurateDefendant Kenley argues that

Plaintiff should therefore not be permitted to mdbe allegation into # amended complaint.



Defendant Kenley provides no cdaey, rule, or other authority isupport of his argument that a
factually inaccurate allegatigmwhich the Court makes no findiraf here) is grounds to deny an
amendment. In considering a motion to amehe,Court does not conduan inquiry into the
veracity of the allegations If Defendant Kenley believes thBtaintiff's allegations are false or
inaccurate, Defendant Kenley may state the sarhesianswer to Plaintiff's amended complaint
and take appropriate actions under Fed. R. Civ. P. 11.
I[II.  CONCLUSION

For the reasons explained above, PlHiatimotion to amend [Doc. 63] will be
GRANTED. Due to Plaintiff's prior difficulty infiling the voluminous ghibits, Plaintiff is
herebyORDERED to coordinate the filing of the a@nded complaint with Rick Tipton, the
Division Manager for the Greeneville Clerk’s Office, withilays of the entry of this order.

SO ORDERED.

ENTER:

SUSANK. LEE
UNITEDSTATESMAGISTRATE JUDGE




