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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT GREENEVILLE

JOHN L. TREADWAY,

)
)
Plaintiff, )
)
V. ) No. 2:13-CV-120
)
CALIFORNIA PRODUCTS )
CORPORATION, )
)
Defendant. )

MEMORANDUM OPINION

The complaint in this case alleges age discrimination in violation of the
Age Discrimination in Employment Act (“ADEA”), along with breach of contract.
Through goint stipulation filed in July 201{doc. 30], the parties agreed that the breach
of contract claim should be dismissed with prejudice.

Plaintiff's age discrimination claim is now before the court on defendant
California Products Corporation’s (“CPC”) motion for summary judgment [doc. 31].
Plaintiff has responded to the motion, and defendant has submitted a reply. For the
reasons that follow, defendant’'s motion will be granted and this civil action will be

dismissed.
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l.
Background

Plaintff was bornin 1942 He worked for defendant and defendant’s
predecessor entitiggmcluding Progress Paint Manufacturing Company (“Progress’g
salesman for from 1978 through 2011.

Noel Bookerwas Progress’s presidenHe later becamelefendantCPCs
Vice Presidenbf Progress Brands Division, aieé remained in that position at all times
relevant to this case. Plaintiff testified that he told BoakeMarch 9, 2009, that he
“would like to slow down some because | was 66 years old and | felt it was time | could
slow down.” Plaintiff insists that he did not mention “retiring.”

The record contains two versions of a March 17, 2009 memorandum from
Booker to plaintiff. Each version was submitted by the defense as an exhibit in support
of its summary judgment motion. [Doc. 32, ex. 3, p.25; ex. 6, p.2; ex. 8, p.3]. The
versions differprimarily in that the heading of the “2010” section of the memo reads
“2010 (assumes you want to seratire)” in one version and “2010 (assumes you rgtire
in the other. Also, one version references the “Carolinas territory” which the other
version calls the “Harrison territory.’By affidavit, Booker states that hmepared both
versions but does not recall why.

TheMarch 17, 2009 memorandum states that it “is a draft outline of what
we discussed on the phone Monday 3/9/09. The premise of this plan is that Bill Huff and
David Harrison territories are to be eliminated due to costtints.” Under the

proposal, for the remainder of 2009: plaintiff would take over Harrison's Carolina
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accounts; plaintiff would take over Huff's two Bahamas accounts; and plaintiff's
“existing accounts that are geographically closer to Knoxville than Johnson City will be
re-assigned to David Lloyd.”For 2010, the proposal contemplated that Progress would
hire a new salesperson for the Carolinas territory, and plaintiff would then become an
independent sales agent rather than an employee. Plaintiff wetaoh his three
Bahamas accounts and his “current accounts within approximately 40 miles of Johnson
City.”

Plaintiff challenges the accuracy of the memorandum’s use of the words
“retire” and “semiretire.” However, in his deposition, plaintiff acknowledged that,
according to the terms of the draft agreement, he “had to retire as a[n] employee and
become an independent agent.” He further acknowledged that had the proposed plan
gone into effect, he would have been “semi-retired.”

In August 2009, CPC acquired Progress’s assets. CPC retained plaintiff,
along with all of Progress’s other sales employddalf of those salespersons were over
the age of sixty, and all of them were at least 49 years old. According to the adfafavit
Booker andSteven McMenamin, the Chief Operating and Financial Officer of CPC,
defendant began restructuring the territory and account assignments of almost all CPC
salespersons between August 2009 and 2013.

In September 2009, defendant held a transatioreeting tadiscuss “issues
associated with the integration of the Progress business and sales force.” Attendees
included Booker, McMenamin, CPC’s Executive Vice Presideahiel Cohen and

CPCs Chief Executive OfficePeter Longo. Bookedook noteswhich he subsequently
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emailed to McMenamin, Cohen, Longo, and othersSeptember 14, 2009. Regarding

the plaintiff, Booker's meeting notes mention that “[tthe Progress salesman living in
Johnson City, TN is slated to retire November 30, 2009. Thereafter, he would like to
work as an independent agent continuing to handle the 3 Fixall accounts in the Bahamas
and Gray Seal/Fixall accounts within an approximate 40 mile radius of Johnson City.”

OnJune 9, 2010Cohenemaikd a document to McMenamin aricdngo
entitled “Proposed Territory Changes and Alignmehts That document contained
Cohen’s “current recommendation[s] following the examination of the territories and
markets.” In regards to CPC’s South Atlantiarket, Cohen’s proposed changes were
that: plaintiff “retires”; Jim Turmelle would take over the Bahamas and Caribbean
accounts; and a new hire would “manage and grow” Virginia, North Carolina, and South
Carolina.

On October 2, 201Q Booker provided a “Sales Territories
Consolidation/Expansion Plartd Longo, McMenamin, and Cohen. In pertinent part,
that document provided,

John Treadway will retire at the end of 2010. For the past two years this
territory [Virginia, North Carolina, and South Carolina] has been in a

maintenance mode as opposed to a development mode, and has thus been
declining. . ..

John Treadway wants to represent [CPC] as an independent agent,
maintaining current dealers and developing new business in the Bahamas.
John is willing to do this indefinitely. It would be to our advantage, and
least disruptive to our customers, to pursue this through 2011 and likely
into 2012, or until we are ready [to] assign this business elsewhere.



In an email dated December 27, 2010, plaintiff informed Booker, “I have no problem to
continue working until you hire the person for my territory.”
In October 2011, Booker hire®avid Boepple age 57,to cover the
Carolina accounts David Lloyd, age 56assumed most of plaintiff's Virginiausiness.
At Booker's request, plaintifintroducedBoepple and Lloyd to the Carolina and Virginia
clientsthat plaintiff had been servicingAs of November 2, 2011, plaintiff's remaining
workload was only 12 accounts in Tennessee, three in the Batamdame in Virginia.
On November 11, 2011, Cohen generated a letter to McMenamin and
Longo “to recap my thoughts for the 2012 California Paint Division Structure.” In
material part, Cohen stated that with plaintiffiretirement,” the “Caribbean accoust
would be best put into the hands of Jim Turmelle who has off shore experience.”
On November 14, 2011, Booker emailed a proposal to Longo,
McMenamin, and Cohen. In pertinent part, the proposal stated,
As you know, we have hired David Boepptereplace John Treadway in
the Carolinas, with the transition to be completed by-Dedember. The
current plan also calls for John to retire and Jim Turmelle to assume
responsibilities for our 3 dealers in the Bahamas. . . .
Prior to completely implementing this, however, | would like to have a final
discussion regarding our additional opportunities in the Caribbean . ... In
particular, | would like to fully vet the idea of retaining [plaintiff], in an

independent agent capacity, in order to devefmpspects [in the
Caribbean].

While | favor this plan and am eager for us to pursue it, | also
understand it needs to fit with our other strategic initiatives. . . .



Plairtiff received a copy of the proposal and admittedly did not correct Booker’'s use of
the word “retire.” Plaintiff further acknowledged in his deposition that Booker was
advocating for him in the proposal, but that “the higines told him to get rid of [me]
because of [my] age.”

On December 92011, Booker called plaintiff to inform him that CPC
would not retain him as an agemiccording to the McMenamiaffidavit, CPC chose to
assign the Caribbean territory to Turmelle, who was a regional sales manager already
covering accounts in Bermuda. According to McMenamin, “Turmelle already was
servicing nearby Bermuda, and David Lloyd . . . already was servicing parts of Virginia
and Tennessee. Based on these facts, | decided that it was far maféectise to have
Turmelle and Lloyd cover Treadway’s remaining accounts than it would be to pay
Treadway a full salary to cover them.” Defendant states that it processed plaintiff's
separation from CPC as a “position elimination” rather than a retirement so that, at
plaintiff's request, he could receive unemployment compemsatio

Two to three months later, defendant hired Brian Bonsal, age 40, as a
salesman covering Maryland and Virginia. By the end of 2012, Bonsal was servicing
some accounts in Virginia that once belonged to plaintiff.

.
Summary Judgment Standard

Rule 56(a) of the Federal Rules of Civil Procedure provides in pertinent

part:“The court shall grant summary judgmehtthe movant shows that there is no

genuinedisputeas to any materialfact and the movant is entitled to judgmerga
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matter of law.” Rule 56(c) requires thdfa] party asserting thatfact cannot beor is
genuinely disputednust supporthe assertion[.]” This can be doneby citation to
materialsin the record, whichnclude depositions, documents, affidavits, stipulations,
and electronically-storednformation. SeeFed. R. Civ.P. 56(c)(1)(A). Rule
56(c)(1)(B) allows a party to “show[jhat the materials citedo not establish the
absenceor presence of a genuine dispute, or thatadverse party cannot produce
admissible evidence to support the fact.”

The movant must first demonstrate that the non-moving party has failed
to establishan essentiaklementof that party’s case for which it bears the ultimate
burden ofproof attrial. See Celotex Corp.. Catrett 477 U.S. 317, 322 (1986).If
the moving partycarries that initial burden of showing that there are no genuine
issues ofmaterial fact in dispute, the nonmovant must then present spefafits
demonstrating a genuine issue fiolal. See Matsushita Elec. Indus. Cwo.,Zenith
Radio Corp,475 U.S. 574, 586-87 (1986).

“Where the defendant demonstrates that after a reasonable period of
discovery the plaintiff is unable to produce sufficient evidence beyond the bare
allegations of the complaint to support an essential element of his or her case, summary
judgment should be granted.Mitchell v. Toledo Hosp.964 F.2d 577, 582 (6th Cir.
1992). “It is well settled that the nemoving party must cite specific portions of the
record in opposition to a motion for summary judgment, and that the court is not required

to search the record for some piece of evidence which might stave off summary



judgment.” U.S. Structures, Inc. v. J.P. Structures, |80 F.3d 1185, 1191 (6th Cir.
1997).
1.
Analysis
Plaintiff complainsthat he was terminated, and that his workload was
reassigned to younger persobscause ofis age The ADEAprohibits employers from
discriminating “against any individual with respect to his compensation, terms,
conditions, or privileges of employment, because of such individual's &glJ.S.C. §
623(a)(1) In Gross v. FBL Financial Serviced29 S. Ct. 2343, 23581 (2009), the
Supreme Court clarified that an ADEA claimant ultimately bears the burden of
establishing thatib age was the “but-for” cause of the employer’s adverse action.

A. McDonnell Douglas

At summary judgment, the court evaluatpkintiff’'s inferential and
circumstantial evidence using the familldcDonnell Douglasurdenshifting approach.
See McDonnell Douglas Corp. v. Greetil U.S. 792 (1973)In McDonnell Douglas
the Supreme Court established “the order and allocation of proof in a privatelassn
action challenging employment discrimination . . .McDonnell Douglas411 U.S. at
800-03. A plaintiff must first establish @arima faciecase of discriminationld. at 802.
The elements necessary to makeriena facieshowing will vary depending on the facts
of each case arntie type of discrimination allegedsee Furnco Constr. Corp. v. Waters
438 U.S. 567, 57576 (1978). “The key question is always whether, under the particular

facts and context of the case at hand, the plaintiff has presented sufficient evidence that

8



he or she suffered an adverse employment action under circumstances which give rise to
an inference of unlawful discrimination.Macy v. Hopkins County Sch. Bd. of Educ.
484 F.3d 357, 365 (6th Cir. 2007).

Plaintiffs bear the burden of persuasion throughout the entire progess.
Morris v. Oldham County Fiscal Cour201 F.3d 784, 793 (6th Cir. 2000if. a plaintiff
is able to establishi$ prima facie case, the burden then shifts to the employer to
“articulate some legitimate, nondiscriminatory reason” for the adverse employment
action. Id. at 79293 (citation omitted). If the employer successfully provides such a
reason,McDonnell Dougla's regime then places the final burden on the plaintiff to
“demonstrate by competent evidence” that the employer’s proffered reason is in fact
merely a pretextMcDonnell Douglas411 U.S. at 805.

B. Prima FacieCase

The present plaintiff has not citatirect evidence of age discrimination.
The following exchange from his deposition testimony is instructive:

Q. You have no idea whether [the termination] was because you were 70 or
someother reason?

A: | have no idea what was in their minds. | don’t know what they are
thinking up there.

Q: Do you believe that if you were a younger man, you would still be
employed by CPC today?

A: | have no idea.

[Doc. 32, Ex. 1, dep. p. 143].



Theefore, to establish prima faciecase of age discrimination, plaintiff
mustshow that: (1) he was a member of a protected class; (2) he was subjected to an
adverse employment action; (3) he was qualified fopbgtion; and (4) he was replaced
by a significantly younger person, or @milarly-situated andsignificantly younger
person was treatesiore favorably. See Peltier v. United State388 F.3d 984, 987 (6th
Cir. 2004) Grosjean v. First Energy Corp349 F.3d 332, 335 (6th Cir. 2003Jhere is
no dispute that plaintiff satisfies the first three of these elements. He has not, however,
shown thahe was replaced kg significantly younger person, or thasienilarly-situated
and significantly younger person was treateore favorably. For that reason, plaintiff
has failed to establish@ima faciecase of age discrimination.

The court will presume that Boepple, Lloyd, Turmelle, and Boasal
significantly younger than plaintifsee Grossjean349 F.3d at 336, but plaintiff hastn
shown that these men “replaced” him. “A person is not replaced when another employee
Is assigned to perform the plaintiff's duties in addition to other duties, or when the work
Is redistributed among other existing employees already performing related work. A
person is replaced only when another employee is hired or reassigned to perform the
plaintiff’'s duties.” Id. (citation and quotation omitted). Such was not the case here. At
the time of plaintiff's termination, Boepple, Lloyd, and Turmelle absorbed small parts of
his sales territory in addition to their existing duties. Bonsal eventually was asaigned
fraction of plaintiff's prior accountsbut that was in addition to Bonsafesponsibilities
elsewhere in Virginia and Maryland. None of thgsersons “replaced” plaintiff.

Grossjean 349 F.3d at 336
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Plaintiff also has failed to demonstrate thatsimilarly-situated and
significantly youngerperson was treatedthore favorably. In identifying “similarly
situated nofprotected individuals,” the court looks to those workers who are “nearly
identical” to plaintiff in all ‘relevant aspects of [their] employment situation[.]”
Ercegovich v. Goodyear Tire & Rubbdib4 F.3d 344, 352 (6th Cir. 1998) (emphasis in
original) (citation and quotation omitted). The court “should make an independent
determination as to the relevancy of a particular aspect of the plaintiff's employment
status and that of the nqmotected employee.” Id. While “plaintiff need not
demonstrate an exact correlation with the employee receiving more favorable treatment

m

in order for the two to be considered ‘similadjuated,” he must demonstrate similarity
“In all of therelevantaspects.”’ld. (emphasis in original).

Neither Boepple, Lloyd, Turmelle, nor Bonsahs similarly situated to
plaintiff. Plaintiff asked for, and received, a significantly reduced workload and was then
terminated rather than being allowed to continue servicing that reduced workload as a
fully-salaried independent agent. None of plaintiff's alleged comparators were in an even

remotely-similar situation.

C. Leqitimate, NorDiscriminatory Reason

Even if plaintiff had establishedhis prima facie case, defendant has
articulated a legitimate, nedliscriminatory reason for plaintiff’s termination. Defendant
decided that it would not be cesffective to continue to pay plaintiff a full salary to
work a limited territory, when existing employees were available to absorb plaintiff's

remaining work.
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D. Pretext

McDonnell Douglas regime places the final burden on plaintiff to
“‘demonstrate by competent evidence” thdafendant’'s explanatiois in fact merelya
pretextfor age discrimination McDonnell Douglas411 U.S. at 805.Pretext may be
shown “either directly by persuadirige court that a discriminatory reason more likely
motivated the employer or indirectly by showing that the employer's proffered
explanation is unworthy of credenceTex. Dep’t of Cmty. Affairs v. Burdind50 U.S.
248, 256 (1981). “A defendant’s proffered reason cannot be proved to be a pretext
‘unless it is showroththat the reason was falssdthat discrimination . . . was the real
reason.” Harris v. Metro. Gov't of Nashville & Davidson Cnt%94 F.3d 476, 486 (6th
Cir. 2010) (quotingst. Marys Honor Ctr. v. Hicks509 U.S. 502, 515 (1993)) (emphasis
in original).

According to paintiff, CPC’s proffered reason aspretextualvhitewashing
of discrimination. For example,lgntiff complains that defendant’s use of the word
“retirement” in some of its internal documentss illustrative of “bad faith age
discrimination” because the word “retire” is associated with “advanced adis
argument is defeated by plaintiffs own admissions tthet 2009draft agreement
contemplated that he “had to retire as a[n] employee and become an independent agent,”
and that if the draft agreement had gone into effect, he would have beerétsrl”
Further, “retire’ and ‘age’ are not synonyms.Scott v. Potter182 F. App’x 521, 526

(6th Cir. 2006).
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Plaintiff also complains that Boeppknd Bonsal were hiredat salaries
higher than his. In plaintiff's view, this shows that the alleged elimination of his position
to save costs was merely a ruse. Plaintiff makes no effort, however, to addres® possibl
differences in experience, skiland workloadbetween himself and the two other
salesmen.

Plaintiff complains thatefendant “set [him] up to be discharged by taking
his sales responsibilities away from him while he was still employed and by obthising
active cooperation in this discriminatory maneuver by lying to him about its intentions
and what it was really doing.1t was, howeverplaintiff himselfwho asked for reduced
sales responsibilities[Doc. 36, {5]. Plaintiff evencomplained that defendant totdo
long to hire his replacements. [Doc. 36,  20].

Plaintiff next accuse8ookerof “deliberately lying to everyone, including
Mr. Treadway, to keep Mr. Treadway servicing his expanded sales area while Booker and
CPC were planning to ‘retire’ the plaintiff after they had given all his sales accounts to
younger men.”Plaintiff further accuseBooker ofunilaterally and fraudulently chamg
the March 2009 memo (from “semi-retire” to “retire”).

It was, howevergdefendantwho furnished the court with both versions of
the March 2009 memo. This lack of concealm@iminishesplaintiff’'s argument that
CPCwas “up to somethingfegarding tk memo. As for the argument that Booker was
“deliberately lying to everyone” and “setting him up to be discharged,” plaintiff

acknowledged in his deposition testimaotmat Booker was actually advocatifigr him

but “the higher-ups told him to get rid of [me].” The record shows that Booker (on behalf
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of Progress) reacheddaaft agreement with plaintiff and did in fact advocate at virtually
every turn to persuade CPC to adopt that proposal. Booker's “higlsérat CPC
decided not to do so, but plaintiff has not made a credible showing that the “apgier
decision was based on his age.

In sum, plaintiff's conclusory allegations and subjective beliefs are
insufficient grounds to show thdefendant’'gproffered reason is pretextugbee Mitchell
v. Toledo Hosp.964 F.2d 577, 58%6th Cir. 1992). This court does not sit aSsaiper
personnel department,” overseeing and second guessing employers’ business ecisions
see Bender v. Hecht's Dep’'t Store455 F.3d 612, 6228 (6th Cir. 2006) (citation
omitted) and alitigant may not establish pretext merely by questioning theadness of
his employer’s business judgmenSee Wilkins v. Eaton Corp/90 F.2d 515, 521 (6th
Cir. 1986).

V.
Conclusion

For the reasons provided heredgefendant’'s summary judgment motion

will be granted and this civil action will be dismissedn order consistent with this

opinion will be entered.

ENTER:

s/ Leon Jordan
United States District Judge
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