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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT GREENEVILLE

CHARLES L. SMITH and wife, )
BERNA SMITH, )
Faintiffs, ))
V. ; NO.:2:13-CV-197
UNICOI COUNTY, TENNESSEEgt al., ))
Defendants. ))

MEMORANDUM OPINION AND ORDER

The plaintiffs filed this section 1983 action and allege the defendants violated the Fourth
and Fourteenth Amendment rights of CharlesSmith (“Smith” or “plaintiff’), by using
excessive force during his arrest and then bpdodeliberately indifferento a serious medical
need. The named, individual capacity defendamige for summary judgment, [Doc. 31], based
upon qualified immunity. The plaintiffs have responded, [Doc. 40], and the matter is ripe for
review! Because there are no genuine issuematerial fact as to whether a constitutional
violation occurred and because there are no issuixct that the defendants violated a clearly
established right, the defdants’ motion is GRANTED.

. FACTS
The facts taken in the light most favokalto the plaintiff are set forth beloi.Mike

Hensley was the Sheriff for Unicoi County, Teasee in October of 2012. [Doc. 32, 1 2]. Matt

! The plaintiff's cursory request for more time to conduct discovery, [Doc. 40, pg. 13], is.denied

2 This Court had difficulty determining the disputed faictsthat the plaintiffs failed to respond in a separate
document to each fact set forth by the ddfts by either (1) agreeing that thet is undisputed, (2) agreeing that
the fact is undisputed for purposes of ruling on the motion for summary judgment qi8lydemonstrating that the
fact is disputed, which this Court requires. However,ftilare is excused. These insttions are contained in the
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McNally was working for the Unicoi County ShergfDepartment as a deputy narcotics officer.
[Doc. 33, 1 2]. Chad Lewis was also apdy working for the Unicoi County Sheriff's
Department at thaime. [Doc. 34, 1 2].

On October 18, 2012, the defendants were at Walmart located at 110 Rocky Bottom
Drive in Unicoi, Tennessee. They were conducting an undercover drug operation. [Doc. 33, 1 3].
That day, the plaintiff, with Ramarco Allen (le@mafter “Allen”) in the passenger’s seat, drove
his vehicle to that Walmart. [Doc. 1, PagelD3B#Y 12]. The plaintiff parked his vehicle and
Allen went inside Walmart. [Doc. 1, PdBe# 3-4, Y14]. A Unicoi County Sheriff's
Department’s female informant approached thkeicle and talked withlthe plaintiff. [Doc. 1,
PagelD # 4, 115]. Allen returned to the velifiom Walmart, entered the passenger’s side of
the vehicle, and engaged ircanversation with the informanfiDoc. 1, PagelD # 4, {16]. The
informant purchased drugs from the ocaupaf the vehicle. [Doc. 33, 1 4].

Once the drug deal was complete, Unicoounty Sheriffs Department deputies
attempted to arrest the occupants of the vehifibmc. 33, 1 5]. The plaintiff drove away from
the deputies in an attempt toitethe Walmart parking lot. [Dac33, { 5]. Sheriff Hensley and
other deputies immediately moved their vehidiesn nearby establishment parking lots and
blocked the Walmart exit to prevent the pt#f’s vehicle from esaping. [Doc. 33,  6].

Deputies McNally and Lewis approached #tepped vehicle and ordered the occupants
to turn off the vehicle, exit it and get on the ground with arms spread. [Doc. 33, § 7; Doc. 34, 1
6]. The plaintiff did not respond prompttp those commands; thus, Deputies McNally and
Lewis proceeded to remove him from the vehidiBoc. 33, | 7; Doc. 34, | 6]. During removal,

Deputy Lewis noticed a fixed bladknife inside the driver’'s door[Doc. 34, | 8]. The deputies

Court’s Scheduling Order, and one has not been entetbis icase due to the earljifg of the summary judgment
motion based on qualified immunity. Nonetheless, because of the failure, it appears that many of the defendants
facts are not disputed.



removed the plaintiff from the vehicle, encouetdpassive resistance and then took him to the
ground to handcuff him. [Doc. 34, § 10]. In tipadcess, Deputy Lewis lost his balance and fell
to the ground. [Doc. 34, T 10]. He landed oe gaintiff's right arm. [Doc. 34, {1 10]. He
handcuffed the plaintiff and assst him back to his feet. [Do84, T 11]. The plaintiff then
complained to Deputy Lewis about arm pain, so Deputy Lewis moved tigeufés to the front

of his body for more comfort. [Doc. 34, § 11].

Deputy Lewis transported the plaintiff frometlscene to the Unic&@ounty Jail. [Doc.
34, 1 13]. The plaintiff complagd about arm pain while beirtgansported to jail, and Deputy
Lewis advised him that the jail could call EMSewaluate him if it kept bothering him. [Doc.
34, 1 13]. The defendants had no further involvenetiit the plaintiff after he was transported
to the jail. [Doc. 34, 1 15; Do83, T 11]. After the @lintiff was booked intd¢he jail, MedicOne
was called and came to the jail to evéduiais arm. [Doc. 1, PagelD # 6, 1 30].

Sheriff Hensley was present during the siref the plaintiff but did not directly
participate in securing the plaintiff. [Doc. 32, § He did not observe any force that he thought
was inappropriate or excessive. [Doc. 32, | 16le claims that he was not aware that the
plaintiff had suffered any injuryntil after the plaintiff had beetaken to the hospital the next
day. [Doc. 32, 1 12].

The plaintiff offers further explanation ofdhfacts, but he does noecessarily dispute
them?® The plaintiff asserts that veas not aware that a drug deal was occurring that day at the
Walmart. [Doc. 40-4, 1 8]. He further assdtat he did not knowinglflee from the police.
[Doc. 40-4, 1 9]. He also explains that he wasvdb get out of the cavhen ordered because of

his health problems. [Doc. 40-4, 1 10]. Final asserts that the mgies broke his arm as

% The Court agrees with the defendant the facts set forth in paragraphst@®ugh 39 of Plaintiff's Statement of
Material Facts in Opposition to Defendants’ Motion for Summary Judgment, [Doc. 41], are not relevant to this
particular motion, for they deal with events aftentact between these defendants and the plaintiff ceased.
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they removed him from the vehéclnd that no one ever fell twm. [Doc. 40-4, 1 10]. This
caused him to constantly yell out in pain and for swelling to begin immediately. [Doc. 40-4,
11].

1. SUMMARY JUDGMENT STANDARD

Summary judgment is proper wheféhe pleadings, the diseery and disclosure
materials on file, and any affidias show that there is no genuiissue of material fact and that
the movant is entitled to judgment as a matter of”lafved. R. Civ. P. 56(c). In ruling on a
motion for summary judgment, ti@ourt must view the facts caibed in the record and all
inferences that can be drawn from thosesfantthe light most favorable to the non-moving
party. Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986Nat1
Satellite Sports, Inc. v. Eliadis, Inc., 253 F.3d 900, 907 {6Cir. 2001). The Court cannot weigh
the evidence, judge the credibiliby withesses, or determine thettr of any matter in dispute.
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 249 (1986).

The moving party bears the initial burden d#gmonstrating that no genuine issue of
material fact exists.Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986). To refute such a
showing, the non-moving party must present ssigaificant, probative evidence indicating the
necessity of a trial for resolvj a material factual disputeld. at 322. A mere scintilla of
evidence is not enougtAnderson, 477 U.S. at 252yicClain v. Ontario, Ltd., 244 F.3d 797, 800
(6™ Cir. 2000). This Couts role is limited to determining vether the case contains sufficient
evidence from which a jury could reamably find for the non-moving partyAnderson, 477 U.S.
at 248-49;Nat1 Satellite Sports, 253 F.3d at 907. If the non-moving party fails to make a
sufficient showing on an essential element otése with respect to which it has the burden of

proof, the moving party is engttl to summary judgment.Celotex, 477 U.S. at 323. If this



Court concludes that a fair-minded jury could neturn a verdict in favor of the non-moving
party based on the evidence presented, it may enter a summary judgumdanson, 477 U.S. at
251-52;Lansing Dairy, Inc. v. Espy, 39 F.3d 1339, 1347 {&Cir. 1994).

The party opposing a Rule 56 motion may swhply rest on the mere allegations or
denials contained in the padypleadings. Anderson, 477 U.S. at 256. Instead, an opposing
party must affirmatively present competent evide sufficient to establish a genuine issue of
material fact necessitating the trial of that issLee. Merely alleging that a factual dispute exists
cannot defeat a properly supportaedtion for summary judgmentd. A genuine issue for trial
is not establisheldy evidence that i§merely colorablé,or by factual disputethat are irrelevant
or unnecessaryld. at 248-52.

[11. ANALYSIS
Again, the defendants claim thidey are entitled to qualified immunity for the alleged
Fourteenth Amendment vidlan of excessive force against a pretrial detainee.
In determining an officer’'s entément to qualified immunity [this
Court] follow[s] a two-step inquiry. Saucier v. Katz, 533 U.S.
194, 201-02, 121 S. Ct. 2151, 150 L. Ed. 2d 272 (2001). First,
taken in the light most favorable to the plaintiff, [the Court]
decide[s] whether the facts ajled show the officer's conduct
violated a constitutional rightld. at 201. If no onstitutional right
would have been violated were the plaintiff's allegations
established, there is no need for fertinquiry into immunity. If a
violation can be made out on avfaable view of the plaintiff's
submissions, [the Court] next askwhether the right was clearly
established.d.

Vakilian v. Shaw, 335 F. 3d 509, 516-17 (6th Cir. 2003)In general, government officials

performing discretionary functionare shielded “from civil dangges liability aslong as their

actions could reasonably haveen thought consistent with thghits they are alleged to have

* The Supreme Court has held that Saecier approach is no longer mandatorydahe district courts can elect to
decide the second issue without determining whether a constitutional violation actually occiesedon v.
Callahan, 555 U.S. 223, 236 (2009). This@bwill use the two step approachS&ucier.
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violated.” Anderson v. Creighton, 483 U.S. 635, 638 (1987). “[A]ll but the plainly incompetent
or those who knowingly violate the lavate protected by qualified immunityalley v. Briggs,
475 U.S. 335, 341 (1986). The relevant questiortife Court regardingvhether the right was
clearly established is not the subjective inteinthe defendant, but whether a reasonable officer
would have believed the defendant’s conduct téatadul, in light of theclearly established law
and information possessed by the defendanterson, 43 U.S. at 640.

A. Excessive Force

A citizen’s claim that law enforcement offids used excessive f in making a seizure
is reviewed under the Fourth Amendmentbbjective reasonableness” standai@raham v.
Connor, 490 U.S. 386, 388 (1989). To determine whetherforce used to effect a particular
seizure is “reasonable” under tReurth Amendment, this Caumust balance the “individual
interest in being free from unreasonable seizuagsiinst the “important government interest in
protecting the safety of itgeace officers and the public.Williams v. City of Grosse Pointe
Park, 496 F.3d 482, 486 (6t€ir. 2007) (citingGraham, 490 U.S. at 396). This Court must,
thus, afford careful attention tbe facts and circunetce of each particular case, including “the
severity of the crime at issue, whether the suspeses an immediate threat to the safety of the
officers or others, and whether ke actively resisting arrest @ttempting to evade arrest by
flight.” Graham, 490 U.S. at 396. However, the ultimate gfien is “whether the totality of the
circumstances justifie[d]” the use of forcdohnson v. City of Lincoln Park, 434 F.Supp.2d 467,
479 (E.D. Mich. 2006). “The reasonableness of dqaar use of force must be judged from the
perspective of a reasonable offiaar the scene, rather than witte 20/20 vision of hindsight.”
Graham, 490 U.S. at 396. Thus, the@t must take into account the fact that “police officers

are often forced to make split-second judgmémtsircumstances that are tense, uncertain, and



rapidly evolving-about the amount of force tisahecessary in a patlar situation.” Id. at 396-
97. In addition, the extent of a plaintiff's imy though not crucial, is also considered in
adjudicating excessive force claimd\eague v. Cynkar, 258 F.3d 504, 508 (6th Cir. 2001).

1. Whether there was a constitutional violation?

The first step in the analysis is to deterenmhether the facts alleged, when taken in the
light most favorable to the plaintiff, show that the officers’ conduct violated a constitutional
right. The undisputed facts shdhat the plaintiff dove the vehicle thawvas involved in a drug
deal; illegal drugs were purchasé@m an occupant of this vehicle; the plaintiff drove the
vehicle away from the deputies while attemptargests; the plaintifétopped the vehicle only
after the exit was blocked by jp#; the plaintiff did not pymptly exit the vehicle when
instructed; and a deputy witreesl a weapon inside the vehiel@hin plaintiff's reach. The
plaintiff's knowledge or subjectazmotives for doing or not doing whia¢ did are not relevant to
the Court’s inquiry, for this Coumust judge the force used frdire perspective of a reasonable
officer on the sceneGraham, 490 U.S. at 396.

Considering these facts in the light most faabe to the plaintiff, this Court concludes
that the force used to remove the plaintifinfr his vehicle was not unreasonable. This was a
dangerous situation in which audy deal had occurred and thesgects attempted to flee the
scene in a vehicle (which could be consideaedeadly weapon). In addition, for whatever
reason, the plaintiff was non-compitawith the officers’ verbatommands to exit the vehicle.
Also, a weapon was within the plaintiff's reach. eTlorce used to remove the plaintiff from the
vehicle was reasonable under these circumstanges. officers did not use any hand or foot
strikes, batons, chemical agents, firearms, taseather methods of force. The level used was

appropriate to ensure the safety of the officeFis Court finds support for this decision in a



similar case ofDunn v. Matatall, 549 F.3d 348 (6th Cir. 2008which was cited by the
defendants. Itis on point amdmes to a similar conclusion.
2. Whether therewasaviolation of a clearly established right?

Because this Court found no constitutional atimn, it need notddress the second step
in the analysis. However, the Court will addriéesgery briefly. The déendants argue that even
if there is a genuine issue of fact as to wketthe force used violated Smith’s constitutional
rights, they are still entitled tqualified immunity because there was no violation of a clearly
established right. In other words, the officeese are entitled to qualified immunity unless the
law was so clearly established that reasonaffieers would have known that the force used
violated Smith’s onstitutional rights.

Here, neither the plaintiff nor the defendantsehaffered any casesatindicate the type
of forced used under these or similar circumsg¢ancould be considered excessive. The Court
has already set forth why the force used was reasonable under the circumstances and will not do
so again. The plaintiff has failed to show that tlefendants violated a cibaestablished right.
See Lyonsv. City of Xenia, 417 F.3d 565, 579 (6th Cir. 2005).

B. Deliberate Indifference

The plaintiff claims thatlefendants violated his Fourteenth Amendment rights relating to
pre-trial detainees. For this analysis, the Court uses the same standard applicable to Eighth
Amendment claims, i.e., whether the defendamé&e deliberately indifferent to a serious
medical need.See Thompson v. County of Medina, 29 F.3d 238, 327 (6th Cir. 1998lackmore
v. Kalamazoo County, 30 F.3d 890, 895 (6th Cir. 2004).

“Deliberate indifference” is analyzed Wppth an objective and a subjective component.

See Comstock v. McCrary, 273 F.3d 693, 702 (6th Cir. 2001). In cases involving an inmate’s



medical needs, the need “must be, objectively, ‘sufficiently seriodsaimer v. Brennan, 511

U.S. 825, 834 (1994) (citingvilson v. Seiter, 501 U.S. 294, 298 (1991))In considering the
subjective component, a plaintifiust produce evidence showindnét the official being sued
subjectively perceived facts from which to infer substantial risk to the prisoner, that he did in fact
draw the inference, and that he then disregarded that riSkrfistock, 273 F.3d at 703. The
subjective component requires that an offisidlo actually knew of the serious medical need
possessed “a sufficiently culpable statf mind in denying medical care.Miller v. Calhoun
County, 408 F.3d 803, 813 (6th Cir. 2005) (quotirgrmer, 511 U.S. at 834). “Deliberate
indifference requires a degree of culpability gre#ttan mere negligence, but less than ‘acts or
omissions for the very purpose of causing harm or with knowledge that harm will resdiltat

813 (quotingFarmer, 511 U.S. at 835). The Supreme Cdas also said, “an official’s failure

to alleviate a significant riskhat he should have perceived but did not, while no cause for
commendation, cannot under our cases be conelgms the infliction of punishmentFarmer,

511 U.S. at 838.

The undisputed facts show that the plaintiff did not suffer from an open fracture or
compound fracture at the scene. efidhis no evidence of the arpeing bruised at the scene.
There is some dispute as to whether his arm was swollen. In the plaintiff's declaration, he claims
that once placed in the police chis arm “was already starting savell up.” [Doc. 40-4, 1 10-

11]. The defendants never mention that theticed swelling. Defendant Lewis did note that
the plaintiff complained about arm pain. [Doc. $%,11, 13]. He told the plaintiff that the jail
would call EMS if it kept bothering him, andwas his understandingahthis was going to
happen. [Doc. 34, 11 13, 14]. Nookthe defendants had any fugt contact with the plaintiff

once he was transported to the Unicoi County J#ilis further undispwd that the plaintiff



eventually received medical treatmeat the jail. MedicOne eluated the plaintiff and then
sometime later he was taken to the hospital.

Based on these facts, andatimg only to these defendantke issue is whether these
defendants caused an unreasonable delay inaidifflreceiving medical treatment. The Court
finds that they did not.See Hubbard v. Gross, 199 Fed. App’x 433, 437-38 (6th Cir. 2006)
(holding two-hour delay not unreasonabl&ray v. Dorning, 202 F.3d 268 (6th Cir. 1999)
(holding eight-hour delagiot unconstitutional).

Relating to the subjective componengither Sheriff Hensie nor Deputy McNally
recalled the plaintiff complaining of an injunfDeputy Lewis did acknowtige such complaints.
However, he informed the plaintiff that thel javould call EMS, and itwas his understanding
that EMS would be called once he was at the jHile plaintiff offers no evidence to the contrary
that creates an issue of faad to these defendants’ subjeetiknowledge. The plaintiff does
offer evidence as to his repeated complainigani and the time frame for the delay in treatment
as to MedicOne and being takemnthe hospital. However, thievidence goes to a time after
which these defendants’ contact with the gdiffinad ceased. The subjective component is not
met because there is no evidence that these defendere aware of a serious medical need and
had the culpable mental state.

In sum, based on these facts as to these defendants, they are entitled to qualified
immunity relating to deliberate indifferencedagise reasonable offieem their position could
have believed that their agtis were consistent with pidiff's constitutional rights.

C. Whether Sheriff Hensley isentitled to qualified immunity?

Because this Court has found no FourtlFourteenth Amendment violations committed

by these particular defendants, it need nadress Sheriff Hensley dividually. However,
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because the filings addressed him separatedyCtiurt will likewise do so. Although unclear, it
seems that the plaintiffs are asserting a faitarsupervise claim againSheriff Hensley since
he had no personal involvement with the areesd did not make the decision on whether the
plaintiff received medical treatment, considgrithis Court’s previousinding that he was not
subjectively aware of the plaintiff's injury.Liability under § 1983 cannot be based on the
doctrine ofrespondeat superior. See Sheheev. Luttrell, 199 F.3d 295, 300 {6Cir. 1999). Thus,
the plaintiff must show that the defendant personally violated his rights. For supervisory liability
to attach, the defendant must be shown to hageusaged the violation of his rights “or in some
other way directly participated in itld. (internal quotation marks omitted). “At a minimum,”
the defendant must have “implicitly authed; approved, or knowingly acquiesced in the
unconstitutional conduct of the offending officers” (internal quotation marks omitted).

Stated differently, supervisory liability wilttach if the defendant possessed information
revealing a “strong likelihood” of unconstitutional conduct by subordinate officers but did
nothing to prevent the misconductetbby causing harm to Smitlsee Doe v. City of Roseville,

296 F.3d 431, 439 (6th Cir.2002krt. denied, 537 U.S. 1232 (2003Roe v. Claiborne County,
Tenn., 103 F.3d 495, 513 (6th Cir.1996). In such winstances, the defendant is said to have
exhibited “deliberate indifference” to violations of Smith’s constitutional rights.

Based on the current record, there is no genussue of material fact that Sheriff
Hensley possessed information revealing a tgtrikelihood” of unconstitutional conduct by his
subordinates and did nothing toepent the conduct. As ducthe section 1983 claim against
him in his individual capacity is DISMISSED.

V. CONCLUSION
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For the reasons set forth above, the midd@ats’ motion is GRANTED. A Scheduling
Order will enter shortly with igard to the remaining claims.

ENTER:

s/J. RONNIE GREER
UNITED STATES DISTRICT JUDGE
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