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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
GREENEVILLE DIVISION
RONALD JONES,
Plaintiff,
V. No. 2:13CV-220

STEVE VAN DUYN,

N N N N N N N N N

Defendant.

MEMORANDUM OPINION

There are two dispositive motions before the Cdoc. 32, 38]. FirstPlaintiff and
Counterbefendantfiled a Motion to Dismiss the Defendant and Courfedaintiff's Second
Counterclaimdoc. 32]. The movantlr. Joneghereafter'Jones”) submitted a supporting brief
[doc. 33],Mr. Van Duyn (hereafter*Van Duyrf) suomitted a responsive brief [doc. 41], and

Jones submitted a reply [doc.]43

Jonesalso filed a Motion for Summary Judgment [doc. 34] and a suppdstie§[doc.
35] addressing/an Duyris first counterclaim.Joneslater submitted an Amended Motion for
Summary Judgment [doc. 38]. The Amended Motion [doc. 38] incorporates the material of the
original motion [doc34]. Van Duynsubmitted a response [doc. 42] aluhessubmitteda reply

[doc. 44].

Oral argument is unnecessary, and both motions are ripe for the Court’s datemi

For the reasons stated herein, the Motions [docs. 32, 38] will be granted.

l. RELEVANT FACTS AND BACKGROUND
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The presenAction stemsfrom a nowclosedcivil suit in the Chancery Court for Greene
County, Tennessee. To briefly state the facts of that cdam, Duynallegedthat hispersonal
property was damagedwhile it was ing storedon Jones’scommercial real property in
Greeneille, Tennesseelones ownedhe real propertybut he did notrent it directly to Van
Duyn. Rather Joneshad a lease agreement with Electronic Innovat{beseafter‘El"), which
suldeaseda portionof the property td/an Duynfor a period of one yedreginningin 2007. Van
Duyn used the space to store antigugto parts and other equipmetitat he used for his
businessThe relationship betweeran Duyn and El evengtlly souredandVan Duynfiled suit

againstEl and the realtor who arranged the leimsthe ChanceryCourt.

In his lawsuit, Van Duyn claimed that his equipmerttad beencontaminated by
environmental wasten the propertyHe allegedhat Elhadbreacheda duty todisclose to him
that the property was known to be contaminasedl was thesubject of a Brownfielsl
AgreementHe alleged that hevould not have rented space there ifHa@ been privy to that
information Van Duynalso claimed that the sublease he edtevith EI was invalid because
was fora one yearperiod while EI only had a montto-month leaseHe later amended his
complaint to addJonesas a defendantlleging thatJones’sfailure to maintain the property

resulted in water damage tstbelongings.

The pleadings artacially unclear as to wheth&fan Duynintended to mad claimsfor
contamination damagagainstJones Pointingthis lack of clarity out to tB Chancery Gurt,
Jonesneverthelestdefended againstuch claimsin a motion for summary judgmeniones
argued thaf(1) he did nothave any duty to disclose the Brownfieldgreementand(2) that he
was not liable for anglleged contaminatiodamageOn November 2, 2012, the Chanceryu@

found thatJoneddid not have aluty to discloseéhe Brownfields AgreementThe court reserved



the liability issueOn May 24, 2013, the couentered a final order determining thé&n Duyn
had failed to plead any claifior contamination damagagainstJones The courtaffirmed the

previous order ofummary judgmerdand dismissed Jon&®m the law suit.

In 2013, Jonesiled this Action, alleging malicious prosecution and seeking recovery of
the legal fees he incurred defending himsédm Van Duyrs claims Van Duyn
counterclaimedalleging thatJones(1) breached a duty to disclose the contamination on the
leased property, and (2) “breached his duty to disclose the fact that Elettwoovations did
not have legal right to lease the property W@ Duyrj for more than amonth.” Van Duyn
claimsthat those breachegroximatdy cause the damage to his personal propefiile water

damage claims thatan Duynalleged in the Chanceryo@rt are not at issue in this Action.

Il. JONES'S MOTION TO DISMISS VAN DUYN'S
SECOND COUNTERCLAIM

A. Standard of Review

Federal Rule of Civil ProceduBe(a)(2)requires only “a short and plain statement of the
claim showing that the pleader is entitled to reliefBEll Atl. Corp. v. Twombl\350 U.S. 544,
555 (2007) (quotingConleyv. Gibson 355 U.S. 41, 47 (1957). Detailed factual allegations are
not necessary, but the party’s “obligation to provide the ‘grounds’ of his ‘entitle[roerd]ief’
requires more than labels and conclusiofiayombly 550 U.S. at 555%A claim has faal
plausibility when the plaintiff pleads factual content that allows the court o tthe&reasonable
inference that the defendant is liable for the misconduct allededhéroft v. Igbal 556 U.S.
662, @3 (2009). fA] formulaic recitation of the elements of a cause ofaactwill not do,”

neither will “naked assertion[sdevoidof ‘further factual enhancement[,]” nor “an unadorned,



the-defendant-unlawfulljtarmedme accusation.lgbal, 556 U.Sat677 (quotingTwombly 550

U.S. at 570

B. Law and Analysis

Jonesfiles this Motion to Dismiss [doc. 32] the second couwtarm under F.R.C.P.
Rule 12(b)(6). To summarize the parties’ positialmesargues thahe did not have a duty to
notify Van Duynof the terms of the agreement betwdenes andEl. Van Duynrespondghat
Joneshad a duty to disclose because there was privity of dstéeeen the parties. He asserts
thatan agreementransferringthe sublessor'gease for itentire term amounts to an agsnent
and creates privity with the original less&ecause El's lease ¥dan Duynexceeded its own
rights in the propertyprivity arose anareateda dutyfor Van Duynto disclose the terms of the
original leaseJonesviews his legal status as irrelevant to the issue. He argue¥dhaduyn
had a duty to discover the lease terms for himseffardless oWvhether hs agreement with EI

resulted ina sublease or assignment.

“[N]t is clear that the general distinction between an assignment of a lease andaseub
is that the former conveys the whole term, leaving no interest or reveksioterest in the
assigno, while the latter grants the subtenant an interest in the leased prermasdisale the
lessee's, or reserves to the lessee a reversionary interest in theFiesmAm. Nat. Bank v.
Chicken System of America, In610 S.W.2d 906, 908 (Tenn. 1974s relevant here, the
difference between a sublease and an assignment issigheesacquirethe rights of the
original lessee, whereas sublessees doSe#.e.g., Stone v. Martib85 Tenn. 369, 206 S.W.2d
388 (1947).Where a lessee assigns his entire estate, privity of estate is createerbéte

assignee and the original lessBrummitt Tire Co. v. Sinclair Refining C65 S.W.2d 1022,



1027 (Tenn. Ct. App. 1934)Sincetheassignee is in privity of estate withetfandlord he takes

all the rights and obligations under the origileaise Id.

In this case,lte agreement betwe&fan Duynand EI granted/an Duynpossessiorof
only a portionof the propertyeased to EITherefore, El maintained an inter@sthe restof the
property.However,the interest granted tdan Duynwas greater than ElI'swn interest in that
portion of the property, raising the question as to whettessigreementvas a true sublease or a
partial assignmentTennessee case laacknowledgesthe validity of partial assignments
“Tenants may assign part of their interest in leased property to one or reigreeas. . . parial
assignment includes the tenant’s transfer of its entire interest in a geogrggicon of the
leasedpremises for the remaining term of the leag&iswold v. Income Propertiedlo. 01A-
01-9310€H-004691995 Tenn. App. LEXIS 28%t *13 (Tenn. Ct. App. May 3, 1995). The
Court finds that the lease agreement betwéam Duynand EI was a partial assigient under
Tennessee law and that it creapetity of estate betweevian Duynand Joneas to that portion
of the propertyVan Duynthereforeacquied therights of the original lessee as t@tlportionof

the property.

However, the mere fact th&tan Duynacquired EI's rights does not establish thanes
had a duty of information to hinWan Duyndoes not point to any languageeither the original
lease or his own agreement which would require the landlord to explain the terms afthe le
a lessee, nor does he point to any case or law that would create such a dutiybgfprstate.
Indeed, Tennessee law has historically imposed the burden of informatiba second lessge
stating “a subtenant is bound to take notice of the terms of the original le&gealgfeen Co. v.
Walton 64 S.W.2d 44, 48 (Tenn. Ct. App. 1932). The Court sees no reason why the same burden

would not pass to an assigneto takes subject to the samghts nor can it find any legal



authority that would impose an additional duty onto the landlord merely becauaseanas
assigned rather than dahsed Van Duyn may have acquired’Elrights, but it did not acquire
greater rights thathoseEl had to begin withlf Van Duynwas concerned with the terms of the
lease between EIl adnes, it was his own responsibility to make efforts to discover those terms.

To this matter, he has not claimed that he even attempted to do so.

Van Duyrs conclusory allegation thaloneshad a duty to inform him that Hiad
exceeded its authority does not hold wakéoreover,Van Duynfails to plead facts that could
lead to the reasonable inference that a failure of information as to the tefimesooiginal lease
proximately caused his injury. The facts pleaded are clear that the dam&@a tOuyris
propertywas caused by toxic contamination, niovalidity of his lease agreemerin other
words, it is plausible that a misrepresentation as to the condition of the propéd lead to the
alleged property damage this instance but it is not plausible thamisrepresentatiof a
document’degal charactewould do the sameé/an Duynfails to connectthe dots betweethe

lease’s failureand his ultimate injury.

Based on the foregoing finding thadnesdid not have a legal duty to inforkfian Duyn
of the original leasderms Van Duyn has failed to state a claim upon which relief can be
granted.Pursuant to Rule 8 of the Federal Rules of Civil ProcedareedViotion to Dismiss the

DefendantCounterPlaintiff's Second Counterclaim will BBRANTED.

[I. JONES'S MOTION FOR SUMMARY JUDGMENT

A. Standard of Review
Summary judgment is appropriate where “the movant shows that there is no genuine

dispute as to any material fact and the movant is entitled to judgment as a mattet leéthR.



Civ. P. 56(a). The moving party bears the burden of demonstrating that no genuine issue of
material fact existsCelotexCorp. v. Catrett 477 U.S. 317, 323 (1986). In determining whether
summary judgment is appropriate, courts must waewlence in the light most favorable to the
non-moving party and draw alleasonablanferences in that party’s favoMatsushita Elec.
Indus. Co., Ltd. v. Zenith Radio Corg75 U.S. 574, 587 (1986).

To survive a motion for summary judgment, “the fiaving party must go beyond the
pleadings and come forward with specific facts to demonstrate that shargeinuine issue for
trial.” Chao v. Hall Holding Co., Inc285 F.3d 415, 424 (6th Cir. 2002). Indeed, a “[plaintiff] is
not entitled to drial on the basis of mere allegationSmith v. City of Chattanoogélo. 1:08
cv-63, 2009 WL 3762961, at £3 (E.D. Tenn. Nov. 4, 2009) (explaining the court must
determine whether “the record contains sufficient facts and admissiblenegidrom whicha
rational jury could reasonably find in favor of [the] plaintiffAt summary judgment, the
Court’s role is limited to determining whether the case contains suffevetence from which a
jury could reasonably find for the nanovant.Anderson v. Liberty Lobby, Inc., 477 U.S. 242,
248-49 (1986).If the Court concludes a faminded jury could not return a verdict in favor of
the nonmovant based on the record, the Court should grant summary juddthextt251-52;
Lansing Dairy, Inc. v. Espy89 F.3d 1339, 1347 (6th Cir. 1994

B. Law and Analysis

Jonesstates three groundbat he isentitled to judgment oWan Duyns first counter
claim [doc. 34]. His first and primary argument is that the doctrine of collaterabps bars
Van Duyrs counerclaims. Second, he argues tNan Duyris claims were not timely filed
within the threeyear statute of limitations period. Third, he argues that the claims should be

dismissed on their merits.



1. Collateral Estoppel

The doctrine of collateraéstoppel operates to precludsues from relitigation after a
determination on the merits. “[W]hen an issue has been actually and necessarynaeltén a
former action between the parties, that determination is conclusive upon them in subsequent
litigation.” Stacks v. Saunder812 S.W.2d 587 (Tenn. Ct. App. 199The purpose of collateral
estoppeis to protectparties fromthe burden of litigating multiple lawsuits, to promote judicial
economy, and to avoid inconsistent decisigkiien v. McCurry 449 U.S. 90, 94 (1980) (citing
Montana v. United Stateg40 U.S. 147, 1534 (1979);Gerber v. Holcomp219 S.W.3d 914

(Tenn. 2006).

Where federal jurisdiction is based on diversity of citizenship, state law las tlo¢trine
of collateral estoppel applies. The federal counterguired to give a state court judgment the
same preclusive effect would receive under the laws of the state thadexed it. 28 U.S.C. §
1738;Ingram v. City of Columbug4,85 F.3d 579, 593 (6th Cir. 1999 other words, “[i]f an
individual is precluded from litigating a suit in state court by the traditional priscipiees
judicatg he is similarly precluded from litigating the suit in federal couABS Indus., Inc. ex
rel. ABS Litig. Trust v. Fifth Aird Bank, 333 F. App’x 994, 998 (6th Cir. 2009) (quoting
Gutierrez v. Lynch826 F.2d 1534, 1537 (6th Cir.1987)he currensuit arises from Tennessee
law, and the judgments thdbnesrelies on were issueoly a Tennessee state court. TGisurt
must therefore determine wheth&fan Duyris first counterclaim would beermittedin a

Tennessee state court.



Tennessee’'sterpretation of collateral estoppel is well established. The state supreme

court has stated:
[collateral estoppglis an extension of the principal oés judicata,and is
generally held to be applicable only when it affirmatively appears that the
issue involved in the case under consideration has already been litigated in a

prior suit between the same parties, eVeugh based upon a different cause
of action, if the determination of such issue in the former action was necessary

to the judgment.

Dickerson v. Godfrey825 S.W.2d 692, 694 (Tenn. 1992itations omitted)Partiesasserting

collateral estoppel mushow:

(1) That the issue sought to be precluded is identical to the issue decided in

the earlier suit; (2) that the issue sought to be precluded was actually litigated

and decided on its merits in the earlier suit; (3) that the judgment in the earlier

suit has become final; (4) that the party against whom collateral estoppel is

asserted was a party or is in privity with a party to the earlier suit andafs) th

the party against whom collateral estoppel is asserted had a full and fair

opportunity in the earlier suit to litigate the issue now sought to be precluded.
Patton v. Estate of Upchurcl242 S.W.3d 781 (Tenn. Ct. App. 200Tennessee courts have
also stressed that the “the issue must not only have been actually litigdtddcahed, it must
have been necessary to the judgmeriullins v. State 294 S.W.3d 529, 535 (Tenn. 2009)
(citing State v. Thompso285 S.W.3d 840, 848 (Tenn. 200B)ckerson 825 S.W.2d at 69})

“Determinations of an issue or issues that are not necessary to a judgmenthéave t

characteristics of dicta and will not be given preclusive effédt.(citing Restatement (Second)

of Judgments 8§ 27 cmt. (h) (1982)).

Van Duyris counterclaim alleges “The Plaintiff herein had a duty to disclose thernton
and level of contamination which existed on the subject properdpriesclaims that this is
identical to an issue litigatech ithe state court, whereby the Chancepur€ issued an order

granting summary judgment dall claims . . . regardingrpviding notice of the Brownfie[d]



Agreement.”The Chancery Qurt later affirmed that it had dismissed all\dn Duyris claims
againstJonesin its summary judgment decisioan Duynclaims that collateral estoppel does
not apply to his counterclairnecause it alleges a failure to disclose the contamination, rather
than theexistence of the Browields AgreementHe argues that the court’s later determination
that he had not brought a liability claim for contamination shows that theviesurot‘ actually

litigated’ in the state court action

To make light of the allegations contained in ¢i@e courpleadings, it is important to
clarify that Van Duyris original complaintdid not make allegations againkines.Van Duyn
added Joneby way of an amended complaint, wherein he allegedJa¢shad failed to make
necessary repairs to the premises, causing water damage to his phoparsgcond amended
complaint, Van Duyn alleged that El had breached a duty to disclose thaprigerty was
known to be contaminated and that it was undercavBfields AgreementHe did not make the
same allegations as dmnes However, review of the summamnydgment brief submitted to the
Chancery Courshows thatlone& duty to disclose the toxic contamination was undoubtedly
raised Jonesargued thai(1) state law andederal regulations prescribed the required public
disclosures an¢R) Van Duynhad not shown that his injuriessulted from any contamination.

Van Duynsubmitted a responsive brief that did not rebut Jones’s arguments.

The Chancery @Qurt treated the motion as a motion partial summary judgment on all
claims “other than the alleged contamination of the plaintiff's property by sulstamenitored
by the Brownfieldis] Agreement.”Implicitly noting that it did not consider the sectionJoihes
brief that addressed the issue of liability fie contamination itself, the Chaary Qurt
dismissedvan Duyris claims “regarding prading notice of the Brownfielg] Agreement” but

reserved the issue of contamination. ybsequenbrder dismissed all o¥an Duyris claims



against El. Regrettably, the parties have not submitted any documentation of thegrourttis

for that orderin connection with this Motioo it is impossible for thi€ourt to determin¢he
court'sreasoningAfter further proceedings, the Chancergutt concludedthat Van Duynhad

not pleadedany contamination liabilityclaims againstJonesand that the partialsummary
judgmentorder had disposed ttie claims that he had pleadddneshow argues that the claims
disposed of below and those alldga this Action are identicaVan Duyn on the other hand,
urges a distinction between a duty to provide notice of the Brownfields Agreement and@ duty t

provide notice of the contamination itself.

Collateral estoppel is not so narrow as to apply only to issues expressly noted in the
judgment itself but it is not so broad as to cover every issue related to the juddtnesiant to
Tennessee law, “[o]nce an issue has been actually or necessarily determined by a court
competent jurisdiction, the doctrine of collateral estoppel renders that detiomioanclusive

on the parties and their privies in subsequent litigaean when the claims or causes of action

are different’ State v. Scarbroughi81 S.W.3d 650, 654 (Tenn. 2005) (quotiipson v. Trant
58 S.W.3d 103, 113 (Tenn. 2001) (emphasis addHmy. relevant inquiry is What point or
guestion was actually litigated and determined in the original action, notrmiglat have been
litigated and determinedDickerson v. Godfrey825 S.W.2d 692, 694 (Tenn. 1992iting Cline
v. Cling 270 S.w.2d 581, 584 (Tenn. Ct. App. 198In).describing the applicatioof the

“actually litigated” inquiry the Tennessee Supreme Court stated:

the court must first identify the legal or factual issues that were decided in the
earlier proceeding. Then the court must identify the issue or issugistgou

be precluded in the later proceeding. Finally the court must determine whether
the issue or issues sought to be precluded in the later proceeding are the same
as the issue or issues that were decided in the earlier proceeding. For the
doctrine of collateral estoppel to apply, the issue or issues sought to be



precluded must be identical, not merely similar at the issue or issues decided
in the earlier proceeding.

Mullins v. State294 S.W.3d 529, 536 (Tenn. 2009) (citidgtton 242 S.W.3d at 787).
In the present Actionthe Court must determine whethiones alleged duty to disclose the
contamination wasddressed and decided in the Chanceyr€. Joneshas not showthat the
issues decided by the Chancergu@ are identical to those m®w seeks to preclud€hiefly,
the Courtdisagrees withlone&s argument that the distinction between a duty to disclose the
existence of a Brownfields Agreement and breaching a duty to digb®s®ntamination itself
is a meaninglesone It is clearto this Court that the Chancery ©urt treatedthe two issues
separately and thatan Duyris duty to disclose the existence of the Browngelgreement was

actually litigated and decided on its merits.

We cannot so easily make the same assertion agtoDuyris duty to disclosethe
contamination itself.The Chancery ©urts summary judgment order dismigsenly claims
“regarding notice of the Brownfiels] Agreement,” not all claims regarding notice of the
contaminationNothing in the record submitted indicates that the court ever considered whether
Joneshad an independent duty to disclosepghapety’s condition.Instead, the court determined

that Van Duyn had not pleaded alaim of contamination liabilityagainstJonesat alf. This

It is important to note thamllateral estoppel is narrower than the related doctrine of res judicata, aisedeb
asclaim preclusiorand the doctrine of merger and bar, which predwdgms that could have beditigated in a
prior suit. See Am. Nat'| Bank & Trust Co. of Chattanooga v. Cl&dBR6 S.w.2d 825, 826 (Tenn. 1979)
Restatement (Second) of Judgments §§24BecauseJonesadvances only collateral estoppel g®undsfor
dismissal, this opinion does not consider whether the contdamrdisclosureissie could have been litigated in
Chancery @urt, only whether itwas in fact, litigated. The Court therefore declines itiole on whether the
Chancery ©urt suitwould preclude the present claims under a theory of res judicata.

2The Court is not blind to the related issuevbethercollateral estoppel baesparty whdosesa claim against one
defendanfrom bringingthe ssmeclaim against a cdefendant ira subsequent action. In other words, does
collateral estoppel precludke plaintiff fromsecond bite at the appdgainst a different defend&ithe Chancery
Court’s final order granted EI's motion for summary judgment asato Duyris claims against it. These claims
appear to be closer to the claims t¥fah Duynhas brought againdbnedn this Action and may have been actually
litigated and decided on their merits. Howelemeshas not argued their preclusive effantl there is no indication
of the court’s grounds for dismiss8lecause there is insufficient informatiohetCourt éclines to rule on whether



Court does not believihat an issueraised andhen dismissedas having not been pleaded
considered amssue “actually litgated and decided on its metifer the purposes of collateral

estoppel.

It is important to distinguish the difference between the procediitationhere and a
dismissal for failure to state a claiwhichis preclusive of subseguieclaims Dyer v. Intera
Corp., 870 F.2d 1063 (6th Cir. 1989)o0 illustrate, inDyer, an employee alleged breach of
contract and promissorfraud against his employer. The coudtsmissed the claims under
Tennessee Rule of Civil Procedure Rule 12.02(6), fopthiat the plaintiff had failed to state a
claim for breach of contract becaud¢ his employment contract was terminablevdt and (2)
the doctrine of promissory fraudas not recognizednder Tennessee lawhe plaintiff then
filed a federal action Eging the same claims, arnle Sixth Circuit held that the state court’s
judgment for failure to state a claim wadjudicationon the meritsid. at 1066.This is not the
case before the Court today. Hevan Duyris pleadingsclaimedonly that Joneswas liable for
water damage to his property, medstecontamination damagelis claims of contamination, for
whatever reason, were directedlely at ElI andthe real estate agentn other words, the
Chancery ©urt did not order tha¥an Duyris claims were insufficienfior some reason of laar
fact, but that they never existed in the first plate.the extent thalone&s motions and briefs
requested dismissal of the contamination claims,cthat’s final order effectivelydenied the
requests as unnecessaryakén together, the submittethancery documents suppottiis
construction:Van Duynraisal the issueof contamination liabilityin his summary judgment
brief, butthe court’s partial summary judgment order indicates thatditl not consider the

argumentThe final order indicates that the summary judgment order had disposed ofmadl clai

the Chancery Qurtjudgment dismissing the claims againstdedendant El operatés preclude the presentdins
againstlones



pleaded and does not show that the court gavaddiyionalconsideration tdone& argument.
Because the parties have not submitted any transcript or further documentatiooyrthe @St
presume that théinal dismissalwas not grounded insubstantive groundand was ths not

“actually litigated for the purposef collateral estoppel.

While the state court case involved the same parties and subject dateshas not
shownthat the issue of a duty to disclobee contamination was identigatather than merely
related,to anyissueactually litigatel and decidedn its merits in the prior suiMoreover,even
if the Chancery Gurt had decided this very issue, it would not be preclusive because it was
unnecessary to the courtifimate determination thatan Duyndid not makeny claims against
Jonesfor alleged contamination damagehe two state courjudgmentsdo not preclude/an

Duyn's claim thatJonesis liable for property damage caused by ttontamination on the

property.

2. Statute of Limitations

Jonesnext argueshiat Van Duyris first counterclaim wasot timely filed.Van Duyris
claim for property damage is subject to a thyear limitations period under Tenn. Code Ann. §
28-3-105.There is no dispute thatan Duynbegan leasing spacs the premises in 200R.is
not clear exactly when the alleged property damage occurretie midimeddamage from the
contamination in his second amended complaint, fitlethe Chancery Qurt on September 23,
2010. The counterclaims in this Action were brought on November 18, 2013, more than three
years afteMan Duynfiled his second amended complaint.

Van Duyn argues that Tennessee’s “discovery rule” tolled stetute of limitations.
Under the discovery rulehe statute of limitations begins to run when the claimant discovers, or

in the exercise of reasonable care and diligence, should have discovered hisLeqaty.v.



Taylor, 124 S.W.3d 87 (Tenn. 2004)e is correct in stating that, where there is astjae as to
when the plaintiff should have discovered his injury, the reasonableness of a claimant’s
ignorance is typically a question for the juBhadrick v. Coker963 S.W.2d 72¢Tenn. 1998)
However,the discovery rule cannot apply to saX¥@n Duyn under these facts because theae
be no doubthathewas aware of his injuries when he sued El to recover for thlam Duyris
claim thathe did not know the full extent of his damages until he tested the property in April
2013 is irrelevantThe criical time to trigger the limitations period is when a claimant has
“knowledge of facts sufficient to put [him] on notice that he has suffered an ifijuddrvell v.
Bottoms 900 S.W.2d 23, 29 (Tenn. 1998K)is not necessary that a claimant understaedfull
extent of his injues. Wyat v. ACandSInc, 910 S.W.2d 851, 855 (Tenn. 1996}ating “a
plaintiff is not entitled to delay filing until all injurious effects or consequentdéseoactionable
wrong are actually known.”) (citations omitted). Becauseutidisputedactscan only permit a
reasonable person to conclude than Duynhad notice of his alleged injury more than three
years before he filed claims in this Action, summary judgment is apatepmhe Court
thereforefinds that there is no issue of teaal fact remaining and thaonesis entitled to
judgment as a matter of law dan Duyns first counterclaim.

Becausevan Duyris first counterclaim was not timely filed, the Court does not find it
necessary to determine whether it is sugfnt to survive summary judgment on its merits. The

Court therefore declines to address Jones’s third argument.

V. CONCLUSION

Based on the foregoing, the Plaintiff and Cowlefendant’s Motion to Dismiss the

Defendant and Countétlaintiff's SecondCounterclaimdoc. 32]and the Plaintiff and Counter



Defendant’'sAmended Motion for Summary Judgment on the Defendant and Cedriatatiff's

First Counterclainjdoc. 38]will be GRANTED.

ENTER:

s/ Leon Jordan
United States District Judge




