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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT GREENEVILLE
DANNY PENDERGRASS,
Petitioner,
V. No. 2:14-CV-51-JRG-MCLC

CHERRY LINDAMOOD, Warden,

N N N N N N N N N

Respondent.

MEMORANDUM OPINION

In 2010, Danny Pendergrass (“Petitionegftered “best interest” guilty pldam the
Sullivan County Criminal Court to a presentmenarging him with four counts of child rape,
eleven counts of incest, and sew®unts of aggravated statutegpe. Upon his convictions for
these twenty-two offenses, Petitioner receivedfiective total sentence of twenty-five years.
Petitioner now brings this pro se petition Bomwrit of habeas corpus under 28 U.S.C. § 2254,
challenging the legality of his confinentamder that state court judgment [Doc. 1].

Warden Cherry Lindamood has filed a respotwsdhe petition, arguing that relief is
unwarranted with reget to Petitioner’s claims and, imgort of her arguments, she has filed
copies of the state court record [Docs. 10-Addenda 1-4]. Petitioner has not replied to the

Warden'’s response, and the time for doing so has lagSedE.D. Tenn. L.R. 7.1(a). For the

! See North Carolina v. Alfordt00 U.S. 25, 37 (1970) (permitting guilty pleas without an
admission of guilt where a criminal accused conduiiat his best interests would be furthered
by pleading guilty).

2 Petitioner’s sentences included twenty-five years for each child rape conviction, six
years for each incest convimti, and four years for each agguted statutory rape conviction,
with all sentences set concurtignbut consecutively to a fedéreriminal sentence he was then
serving [Doc. 11, Add. No. 1, pp. 138, Judgments dated May 6, 2010].
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reasons below, this petition will iRENIED.
l. PROCEDURAL HISTORY

After the trial court sentenced Petitioner,fiied a pro se motion tavithdraw his guilty
pleas [Doc. 11, Add. 1 pp. 42-44]The trial court treated theotion as a petition for post-
conviction relief. Petitioner amended theip@t and the trial court dismissed the amended
pleading. Petitioner appealed the dismissal of his amended petition to the Tennessee Court of
Criminal Appeals (“TCCA”) and hehereatfter, filed a second anded petition. The trial court
likewise dismissed the second amended petition.

Meanwhile, Petitioner filed a second pro sétms for post-conviction relief in the trial
court, and he concurrently filed in the TC@Acounseled motion to remand the post-conviction
petition pending on appeal. The TCCA grantiee motion and remanded the case to the trial
court for consolidation of the original pgbn, amended petition,nd second post-conviction
petition [d., Add. 3]. The trial courtanducted an evidentiary heagiin the matter and denied
post-conviction relief, a decision thatetif CCA affirmed on appellate revie®Rendergrass v.
State No. E2012-01696-CCA-R3PC, 2013 WL 39737@®nn. Crim. App. Aug. 2, 2013),
perm. app. deniedTenn. 2014). State post-convictioropeedings terminated on January 14,
2014, when Tennessee Supreme Court (“TSC”) denied Petitioner’s application for permission to
appeal.ld. There followed this timely § 2254 habeas corpus application.

. FACTUAL BACKGROUND

The factual background is taken from the TCE@pinion in Petitbner’'s post-conviction
appeal. See Pendergras2013 WL 3973799, at *1-5.

In its opinion, the TCCA recounted the opf marshalled against Petitioner, as

summarized by the prosecution during Petitioner's guilty plearitg on May 5, 2010.



According to that summary, the evidence at tiauld have included #hvictim’s testimony, in
which she would describe specific eventd, adcurring in Sullnan County, during which
Petitioner engaged in vaginal inteurse with her, anal interc@e on one occasion with her, and
oral sex performed by the victim on the Petition&he proof would have included Petitioner’s
statement in which he acknowledged the crim@$e prosecution also could have presented
testimony by witnesses, documentation, and rectidcorroborate the victim’s testimony and a
“timeline that outlined the approximate date, lbma and offense associated with each count in
the presentmentPendergrass2013 WL 3973799, at *1.

During his plea colloquy, Petitioner deniedge “threatened, coerde intimidated, or
pressured into accepting the State’s plea offerd’ agreed that he wastenng a best interest
plea based on his discussions with trial courssel his review of the State’s evidence and
possible sentenceBendergrass2013 WL 3973799, at *2. Petitioneattd that he was satisfied
with counsel’s represntation of him.

The backstory to the entry of the guilty pleathit, two days earlier, Petitioner requested
that counsel be relieved as his attorney. Athkaring on his requegtetitioner explained that
he believed counsel was overwadkéad not “handled [his casaflequately,” and had met with
him on several occasions, probably spending d tiot& of an hour and a half with him since
January.Pendergrass2013 WL 3973799, at *2. Petitioner stated that he had received and
reviewed the State’s discovergsponse with counsel, that thbgpd first discussed potential
defense witnesses on “Thursday or Friday” of pher week. Petitioner stated that the jail had
prohibited him from telephoning cowrlsbut that he was able to contact counsel by phone after
the trial court addressed théefghone ban with the jailers.

Trial counsel detailed at the hearing all thires he had made on behalf of his client,



which included speaking with Petitioner's mother on several occasions, meeting with Petitioner
and discussing discovery, possiblgnesses, the corroborating staent Petitioner had given to

the police, and his poteal sentences, and answering Petitioner’'s questions. Counsel described
the case as “extremely hard” and, as illustratbfethat descriptionpointed to his client’s
“tremendous” exposure to a lengthy sentenceatitieipated trial tasmony by the young female
victim, recounting the sexual encounters she had with Petitioner, Retisiconfession, which
Petitioner insisted was incorrect, and his clemngluctance to identify possible withesses who
could testify at the trial set to commence in tdays. Petitioner interjeale at this point, that
“[t]here ain’t [sic] no withesses,” to which counsebponded, “I mean thatwhere I'm at. There

is [sic] none so—". Pendergrass2013 WL 3973799, at *2. The tliaourt denied Petitioner’s
request and counsel contirtlihe representation.

The TCCA then set forth the facts as prged in Petitioner’'s post-conviction hearing,
which followed soon thereafteiOnly the facts which are relevanotthe claims asserted in this §
2254 petition will be set forth.

At the post-conviction hearing, Petitioner testifibat, outside of court, he had discussed
his case with trial counsel “probably 20 to 30 maw,t that the jail did noallow him to contact
trial counsel by phone, and that counsel provided with the State’sesponse to discovery.
Pendergrass2013 WL 3973799, at *2. Petitioner testified thatwanted trial counsel to file a
motion for an independent medical exam of thaimi, but trial counsel dinot file the motion.
Petitioner stated that he was “under so mddiress “when he accepted the plea offer and
entered his guilty pleas, that counsel had toid thiat if he signed the guilty plea form he was
not admitting guilt, and that he was uninformed as to how the justice system worked.

Pendergrass 2013 WL 3973799, at *2. While Petitioner sttthat he “kind of recall[ed]”



answering questions during hiseplcolloguy, he speculated theg could have done so without
realizing what he was answerinBendergrass2013 WL 3973799, at *2.

Petitioner also stated thah August 29, 2009, before issganof the presentment, his
wife and the victim visited him and that the victtold him that the District Attorney told her
that if she did not testify against him, sheud be removed from her mother’s custody. This
information, so Petitioner testified, led him to erntee guilty pleas invaintarily, out of fear of
the threat. The information caused him to feal te had no choice but to plead guilty, that he
was backed up against the wall, and that he could not tell the trial court about his fear during the
plea colloquy.

On cross-examination, Petitiontastified that he wrote atter to the victim's mother,
asking her to tell the victim not to testify agdihém. Likewise, Petitioner wrote the victim a
letter asking her to refuse tmoperate with the Distt Attorney. Theletter contained this
request: “PS, throw this awafter you're doe reading it."Pendergrass2013 WL 3973799, at
*2. Petitioner testified, when asked about the mogisthat he “just din’t see any need to
keeping it.”"Pendergrass2013 WL 3973799, at *2.

Petitioner testified that triatounsel told him that the g offer was for a twenty-five-
year sentence and that he betiévhat counsel “was pushingetplea on [him] instead of going
to [trial].” Pendergrass2013 WL 3973799, at *2. Petitioner alsstified that counsel moved to
suppress the statement he gave to Officer Adkins that counsel did natttack the officer’s
credibility by inquiring into the reasons for her demotion from her position as a detective, which
supposedly resulted from‘ariminal investigation."Pendergrass2013 WL 3973799, at *2.

The victim’s mother testified that her pastold her that if she and the victim did not

cooperate with the prosecution, she could losstody of her daughter. She testified that the



District Attorney did not makany such statements to hdroat losing custody and that, when
she visited Petitioner while he was incarcedain Pennsylvania on wlated charges, she
relayed to him her pastor's comment. She todfiedtabout the letters Bgoner had sent asking
her to tell the victim not to testify againstmhiand stated that she gave the letters to the
prosecution. Enclosed in one letter was taté&snent of retraction,prepared by Petitioner,
which he had requested that the victim sign.

Counsel, who was appointed to represent Petitioner, obtaireeds/icim’s medical
records, through his request for discovery. Basedhose records, counsdécided that it was
unnecessary to seek an indegent medical evaluation dhe victim—a matter which he
discussed with his client, whom he thought appeédo be cognizant ahat was taking place
throughout the proceedings. Counsel anditiBeer likewise disassed suppression of
Petitioner’s statement, in which Petitioner adnditte having sex with the victim, but Petitioner
stated that the sexual encounters were conaéand, sometimes, wengtiated bythe victim.

Counsel testified that he meith Petitioner on severalcoasions, and that, while most
meetings occurred in the holding cell at the toawmse, counsel believabat the length of the
meetings was adequate to prepare for whatogasrring that day. Qmsel also communicated
with Petitioner through Petdner's mother. Counsel did namterview the victim, as he
understood that she did not want to talk to him but counsel, instead, reviewed the summary of the
victim’s testimony with which he had beenpglied. Counsel also sought unsuccessfully the
suppression of Petitioner's statement, in whiditiBeer “admitted doing things.” Counsel stated
that he was unaware of any witnesses to testifyhi® defense, that Petitioner did not advise him
of any witnesses, and that he advised Petitimiethe potential sentences and possibility of

consecutive sentencing.



Petitioner was extended an offer of a 25—ys&artence, which he first declined. Counsel

testified that he was prepared for trial, and fPatitioner agreed to accept the plea offer on the

morning of the day the trial wascheduled to begin.dlinsel testified thabe did not pressure

Petitioner to accept the plea offer, that he hgulagned the advice of rights form to Petitioner

prior to the entry of the pleas, and that Petitior@rer had said that he was entering guilty pleas

out of fear.

1. DISCUSSION

The petitioner lists two main grounds folieg with each ground containing several sub-

claims [Doc. 1, pp. 5, 7, and 9.

A. Trial Counsel gave Petitioner ifiective assistancér that counsel

1. did not meet with P¢ibner to prepare for trial,

2. did not discuss defses with Petitioner;

3. didnotadequatelyepresent Petitioner

4. did not review discovery in 8icient detail with Petitioner;

5. did not spend sufficient time with Petitioner discussing the case, including
possible defenses, and did not discugd strategy with Petitioner, but
instead, pressed him to accept the guilty pleas;

6. did not attempt to question Petitioner’s wife or her daughter (the victim);

7. did not file pretrial motions, aluding a motion for an independent
medical examination of the victim to determine whether sexual activity
had occurred,;

8. did not request DNA testing to determine whether Petitioner's DNA was
present; and

9. did not succeed in having hisament suppressed, did not prepare

Petitioner to testify at the suppsésn hearing, and dinot investigate

¥ The Court inserted the letter “Abr Ground One and the letter “B for Ground Two
[Doc. 1 pp. 5 and7], but has left intact the numiBastioner used in setig forth his sub-claims.
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Officer Melanie Adkins’s withdrawal from the criminal investigation of
the case against Petitioner.

B. Petitioner's guilty pleas were inih and were entered involuntarily and
unintelligently, in that:

1. counsel advised Petitioner that heswat pleading guilty by accepting an
Alford plea;
2. threats were made to remove Ratier's daughter from her mother’s

custody, if the victim did not cooperaded testify against Petitioner; and

3. counsel did not prepare properly faoaktand did not locate withesses and
evidence for the defense, thus, leaviPetitioner with the feeling that he
had no choice but to accept the proffered guilty plea.

The Warden argues, in her answer, thattiBa@r has pled one sub-claim insufficiently
and that federal review of two sub-claims aeered by Petitioner’'s state procedural defaults.
The Warden further argues that the state cadijgdicated all other clais and sub-claims and
rendered resulting decisions, which must remandisturbed, under the deferential review
standards set forth in 28 U.S.C. § 2254. Tikiso, the Warden maintains, because those
decisions are neither contrary to or an urweable application of well-established Supreme
Court precedent, nor an unreasonable determinatitive facts presented to the state court.

The Court agrees with Respondent Wardamcerning Petitioner’s ¢ittement to habeas
corpus relief and, for the reasons which follow, WENY the petition andI SM 1SS this case.

The claims have been organized into défg categories for purposes of discussion —
insufficiently-pled claims, procedurally ffilted claims, and adjudicated claims.

A. I nsufficiently-Pled Claims

One of the sub-claims asserted in Petititsmguilty plea claim, specifically Claim B.3
(part) is that his attorney failed to locate wises and evidence before trial. As Respondent

correctly points outthe pleading does not identify the critiavitnesses or describe the evidence
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which counsel failed to locate.

A petitioner must state facts that point toeal possibility of onstitutional error to be
entitled to habeas corpus reliéBlackledge v. Allisor431 U.S. 63, 75 n.7 (1977). A claim that
lacks any factual support is constuy, and it is well settled thatmdusory claims fail to state a
claim for relief under 8§ 2254Lynott v. Stoy, 929 F.2d 228, 232 (6th Cir. 1991) (observing that
bare, conclusory allegationssupported by facts, cannot editba constitutional violation).

Even though Petitioner’s subaoin involving the failure tolocate witnesses has no
factual support, he asserted in the TCCAimwrhis post-conviction appeal that counsel’s
communications with him were inicient to allow counsel adequ&do prepare for trial [Doc.
11, Add. 4, Doc. 1 pp.10-12]. There, Petitioner acdedged that he haadvised counsel that
he was aware of no witnesses other than himslfaf 12]—an acknowledgement which the
TCCA highlighted in resoimg the lack-of-communicatiorclaim against Petitioner. See
Pendergrass2013 WL 3973799, at *6 (recounting Petitionestatement that he knew of no
witnesses for trial counsel tolct testify on his behalf).

Whether this claim has been inadequatebdplhas been offered in the context of an
ineffective assistance issue, or has been advameedchallenge to the validity of Petitioner’s
guilty pleas, the record reveals that the part of the sub-claim regarding counsel’s failure to locate
witnesses is contradicted by Petitioner'snoadmissions in state court proceedindd., 2013
WL 3973799, at *2 (relating that Petitioner stated that he and cobadetliscussed potential
defense witnesses only on “Thursday or Friday” of the prior weék”Yquoting Petitioner’s
statement that, “[tlhere ain’t [sic] no withessewhen he was asked whether he had witnesses
for his defense); Doc. 11, Add. 3, Vol. 2, R@sinviction Hr'g Tr. p.42 (agreeing with the

prosecutor during his cross-examination of Ratir that Petitioner “din’t have any withesses



to call”). Furthermore, dung Petitioner’'s post-consfion appeal, the TCCA pointed out that
the trial court accreditedounsel’s testimony that he discusseith his client “any potential
witnesses” and that Petitioner had conceded ¢bahsel “discussed those matters with him.”
Pendergrass2013 WL 3973799, at *6.

Thus, to the extent that this claim was resolvestate court, the state court’s rejection of
the claim involving counsel’s failure to locate witnesses who, according to Petitioner, did not
exist was not an unreasonable application efgbverning legal rules iBupreme Court cases.
The first part of this sub-claim prales no basis for habeas corpus relief.

The part of this sub-claim afieng that counsel failed to locaé®idence was not raised in
the state courts and, hence, there is no predecgasno offered in state court proceedings from
which this Court can glean facts to suppor tmabeas claim. Because Petitioner has not
described the evidence that couraségedly failed to locate, ¢hCourt finds that the claim has
been pled inadequately. Accordingly, it willtnestablish a constitunal violation, whether
presented as a shortcoming on the part of coworsa$ a basis for attacking Petitioner’s guilty
pleas.

Thus, Claim B.3 (part) warrants no habeas corpus relief.

B. Procedurally Defaulted Claims

Respondent Warden maintains that the dabwns regarding couebs failures to

guestion or interview the victim’s mother (Clain6 (part)) and to prepare Petitioner for the
suppression hearing (Claim A.9 (part)) haverb@rocedurally defaulted and, thus, are now
barred from habeas corpus review.

A state prisoner must exhaust all constitutional claims by fully and fairly presenting them

to the state courts before a federal court canidenthem in a habeas proceeding. 28 U.S.C. §
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2254(b)(1)(A), (C). A petioner bears the burden of proving he has exhausted those remedies.
Rust v. Zentl7 F.3d 155, 160 (6th Cir. 1994). TBhow exhaustion, a petitioner should
reference the specific parts of thiate court record that discloses that he, in fact, presented his
claim to those courts. Exhaustion is complete eivarstate court does not address an issue that
is presented fairly to itSmith v. Digmoy434 U.S. 332, 333 (1978) (per curiam).

A petitioner who fails to raisa federal claim first in a s&tcourt commits a procedural
default, which bars habeas pas relief unless thatetitioner can show cause to excuse his
default and prejudice resulting fromethalleged constitutional violation.See Coleman v.
Thompsonb01 U.S. 722, 752-53 (1991). Absent caasd prejudice, a pgioner who shows
that he is actually innocent can oseme the procedural hurdle as weMurray v. Carrier, 477
U.S. 478, 496 (1986).

As noted, Petitioner did not respond to the Veatd assertion of po@dural default, and
he, consequently, did not cite to the specific podiof the state courécord to show that he
presented these claims to the state courts bed@iag them here. EhCourt has independently
reviewed the state court recaadd does not find that Petitionmwbmitted either claim squarely
to each level of the stat®urt system for resolutich.

There are no remaining state court remedies available to Petitioner, due to the post-

* Although the Court found nothinip Petitioner’s pleadings as submitted in the state
court record to show that he aally raised an independent claihat counsel failed to interview
the victim’s mother, the post-conviction courteeasome ambiguous statements suggesting that
the claim was presented in some fashion [Doc. 11, Add. 3, Vol. 2 pp. 125-26]. Even so, when
the issue was submitted on appeal, the claim was phrased as a failure on the part of counsel to
approach the victim’'s mothass a means of obtaining an éetito interview the victimigl., Add.
4, Doc. 1 pp. 12-13]. In the TSC, Petitiordranged the claim once again by claiming that
counsel failed to interview the victim—not thaiunsel failed to intervig the victim’s mother
[Id., Add. 4, Doc. 4 p.7]. Therefore, if this octaever was advanced in the state courts, it was
not pursued at each level of state couwtaw as required for exhaustion purposé&aldwin v.
Reeseb41 U.S. 27, 29 (20049'Sullivan v. Boerckel526 U.S. 838, 845-47 (1999).

11



conviction statute of limitations, as vas the State’s one-petition rukgeTenn. Code Ann. §
40-30-102(a) and (c). As previously observed, f@deview of a procedurally defaulted claim
is available only where a habeas petitioner can show cause and preftioleman 501 U.S. at
732. Petitioner offers nothing by way of cause or prejudice, and his unexcused procedural
default precludes federal habeas corpusrewf Claims A.6 (part) and A.9 (part).

C. Adjudicated Claims

The remaining grounds were adjcated in the state courtsAdjudicated claims are
evaluated under the review stardfacontained in the Antiterrem and Effective Death Penalty
Act (AEDPA), codified in 28 U.S.C. § 2241, whiclstruct a court consideilg a habeas claim to
defer to any decision by a state court concerning the claim unless the state court’s judgment (1)
“resulted in a decision that wasntrary to, or involved an ueasonable application of, clearly
established Federal law, as determined k& Supreme Court of the United States” or (2)
“resulted in a decision that wéssed on an unreasonable determination of the facts in light of
the evidence presented in the State tproceeding.” 28 U.S.C. § 2254(d)(1)-(2).

A state court’s decision is “contrary to” federal law when it arrives at a conclusion
opposite to that reached by thepEeme Court on a question of lawresolves a case differently
on a set of facts which cannot be distinguishederially from those upon which the precedent
was decided. Williams v. Tayloy 529 U.S. 362, 413 (2000). Under the “unreasonable
application” prong of 8 2254(d)(1the relevant inquiry is whether the state court decision
identifies the legal rule in®reme Court cases which governs igsue but unreanably applies
the principle to the partidar facts of the casdd. at 407. The habeas coig to determine only
whether the state court’s decisi@nobjectively reasonable, not effer, in the habeas court’s

view, it is incorrect or wrongld. at 411;Harrington v. Richter562 U.S. 86, 102 (2011) (noting
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that “even a strong case for eflidoes not mean the stateuds contrary conclusion was
unreasonable.”).

The AEDPA standard is a high standard to satisfpntgomery v. Bobhy54 F.3d 668,
676 (6th Cir. 2011) (ntong that “8 2254(d),as amended by AEDPA, is a purposefully
demanding standard . . . ‘because it was meant to be’) (qudtngngton, 562 U.S. at 102).
Findings of fact which are susted by the record are entitledadgresumptiomof correctness—a
presumption which may be rebutted only bgarl and convincing evidence. 28 U.S.C. §
2254(e)(1). The Supreme Court pointedlys lebserved, “AEDPA preants defendants—and
federal courts—from using fedérhabeas corpus review as vehicle to second-guess the
reasonable decisions sfate courts."Renico v. Left559 U.S. 766, 781 (2010).

1. Ineffective Assistance of Counsel Claims
a. Governing Legal Rules

The Sixth Amendment provides, in pertingrart, “[ijn all criminal prosecutions, the
accused shall enjoy the right . . . to have thestaste of Counsel for his defense.” U.S. Const.
amend. VI. A defendant has a Sixth Amendmegittrnot just to coungebut to “reasonably
effective assistance” of counselStrickland v. Washingtord66 U.S. 668, 687 (1984). In
Strickland the Supreme Court set forth a two-pronged ter evaluating claims of ineffective

assistance of counsel:

First, the defendant must show that counsel’s performance was
deficient. This requires shomg that counsel made errors so
serious that counsel was not functioning as the “counsel”
guaranteed the defendant by the Sixth Amendment. Second, the
defendant must show that the defnt performance prejudiced the
defense. This requires showingathcounsel's errors were so
serious as to deprive the defendanfta fair trial, a trial whose
result is reliable. Unless defendant makes both showings, it
cannot be said that the convaoti. . . resulted from a break down

in the adversary process that renders the result unreliable.
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In considering the first prong of the test set fort&inckland the appropriate measure of
attorney performance is “reasonablenesder prevailing professional normsld. at 688. A
petitioner asserting a claim of ineffective atmnce of counsel must “identify the acts or
omissions of counsel that are alleged not teehbeen the result of reasonable professional
judgment.” Id. at 690. The evaluation of the objective reasonableness of counsel's performance
must be made “from counsel’s perspective attitne of the alleged error and in light of all the
circumstances, and the standard of review is highly deferent@himelman v. Morrison477
U.S. 365, 381 (1986). Thus, itssrongly presumed that counsetsnduct was within the wide
range of reasonable professional assistaBteckland 466 U.S. at 689.

In the context of a guilty plea, to pro@&ricklands second prong, prejudice, a petitioner
must show a reasonable probdbpilihat, but for counsel's defent performance, he would not
have pleaded guilty and would have insisted on going to tddl.v. Lockhart 474 U.S. 52, 59
(1985). “A reasonable probability is a probiyp sufficient to undernme confidence in the
outcome, Strickland 466 U.S. at 694, and itrequires a substantiahot just conceivable,
likelihood of a different result.”Cullen v. Pinholster563 U.S. 170, 189 (2011) (citation and
internal quotation marks omitted).

Counsel is constitutionally ineffective onlyafperformance below professional standards
caused the defendant to lose what‘tterwise would probably have won.United States v.
Morrow, 977 F.2d 222, 229 (6th Cir. 1992). Yet, ttwe inquiry remains “whether counsel's
conduct so undermined the proper functioning ofatieersarial process that the trial cannot be
relied on as having produced a just resufittickland 466 U.S. at 686.

Finally, petitioners asserting claims of “ineffective assistance of counsel 8traddand
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have a heavy burden of proofWhiting v. Burt 395 F.3d 602, 617 (6th Cir. 2005). “[W]hen a
federal court reviews an inefftive-assistance claim brought bgtate prisoner, the question is
not simply whether counsel's actions were ogable, ‘but whether there is any reasonable
argument that counsel satisfi&trickland’s deferential standard."McGowan v. Burt788 F.3d
510, 515 (6th Cir. 2015) (quotingarrington, 562 U.S. at 105). Moreover, because AEDPA
applies, this Court’s evaluatiasf the TCCA'’s decision on the ineffective assistance claims is
“doubly deferential’ . . . that gives both the statrirt and the defense attorney the benefit of the
doubt.” Burt v. Titlow 134 S. Ct. 10, 13 (2013) (quoti@yllen 563 U.S. at 190).

b. Analysis

i Trial Preparation

Petitioner claims that counsel did not meet vhiim to prepare for trial (Claim A.1); did
not discuss defenses with himlg®n A.2); did not adequatelsepresent him (Claim A.3); did
not review discovery in sufficierdetail with him (Claim A.4); ath did not discuss trial strategy
with him or spend sufficient time with him disgsing the case, including possible defenses, but
that counsel, instead, pushed hinateept the guilty pleas (Claim A.5).

In resolving these claims, the TCCA notibat the post-conviction court had accredited
trial counsel’'s testimony at the evidentiaryahieg that he met with Petitioner on several
occasions, provided him with discovery responaes, discussed with Petitioner the plea offer,
the range of punishments, and the weight efdhse against him. Petitioner acknowledged that
counsel did discuss these things with him. Weéhpect to counsel'dleged failure to discuss
defenses, Petitioner testified chgithe evidentiary hearing that he (Petitioner) did not have time
to talk to counsel about defenses due to a lacicoéss to a telephone, but also stated that he had

spent “maybe 20 minutes” discussing deferifex. 11, Add. 3, Vol. 2 pp. 10 and 15]. These
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issues were raised in Petitioner's post-conon appeal under the rubric of a lack of
communication and preparatiom the part of counseld., Add. 4, Doc. 1 pp. 10-12]. Finding
no reason to disturb the trial court'sdibility finding in favor of counselthe TCCA held that
Petitioner had failed to estalilishat counsel’s communicatiomath him were insufficient to
prepare for trialPendergrass2013 WL 3973799, at *6.

The TCCA appliedstricklandandHill to conclude that Petitioner failed to prove these
claims of ineffective assistanc®endergrass2013 WL 3973799, at *6. Thus, because the state
court decision is not contrary gtricklandandHill, the Court’s task is to determine whether the
state court’s application of these governinggadents to the facts of Petitioner's case was
unreasonable. The Codnids that it was not.

As the TCCA pointed out, Petitioner testifiatithe hearing on his motion to relieve his
counsel from the representation thet attorney had discussed thekings with him and that he
knew of no witnesses that counseltd call on behalf of his defess It appears that, by virtue
of Petitioner's own concessionse has undercut his own claimad thus, this Court concludes
that the TCCA did not unreasonably apf@lyyicklandandHill in determining that Petitioner did
not establish that counsel rendered ineffectisgistance by failing to prepare adequately for
trial. Thus, Claims A.1, A.2, A.3, A.4, andAwill not support issuance of the writ.

ii. Questioning the Victim

Petitioner maintains that counsel failed goestion the victim. When this claim was

offered during Petitioner’s post-conviction appeal, the TCCA related that counsel had testified at

the evidentiary hearing that he @mstood that the victim did not wato talk to him, that the

°> credibility findings by a stateourt are entitled to specidéference by this CourtSee
Patton v. Yount467 U.S. 1025, 1038 (1984ee also Rice v. Collin§46 U.S. 333, 342 (2006)
(“Reasonable minds reviewing the record miglstdree about [a petitioner’s] credibility, but on
habeas review that does not suffice to supersieel trial court's credibility determination.”).
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District Attorney’s office had relayed the victimigshes to him, and that the State had supplied
him with a summary of the victim’s anticipated testimomendergrass2013 WL 3973799, at
*4. The TCCA thereafter found that counsel’s parfance was not deficiem this regard and
that Petitioner had not shown homterviewing the victimwould have assisted in his defense.
Pendergrass2013 WL 3973799, at *6.

Strickland instructs a reviewing couto “indulge a strong gsumption that counsel’s
conduct falls within the wide range of reasongtiefessional assistance; that is, the defendant
must overcome the presumption that, under theugistances, the challenged action ‘might be
considered soundi&l strategy.”™ Strickland,466 U.S. at 689. Here, counsel made what appears
to be a strategic decision not to attempt torumdsv a victim who did notvish to be questioned,
but instead, chose to rely on a synopsiswbfat was anticipated to be her testimon$ee
Samatar v. Clarridge225 F. App’'x 366, 371 (6th Cir. 2007)oting that counsel’s failure to
interview a prosecution witness “may be eipéd by reasonable tridhctics”). Notably,
Petitioner does not suggest what approach coshselld have employed to force the victim to
be questioned, especialince the victim’s anticipated t@sbny had been disclosed to hirBee
United States v. McGhged95 F. Supp. 2d 1024, 1026 (D.S.D. 2007) (explaining that the need
for a pretrial interview was undercut by the félcat defendant had been provided the child
victims’ statements).

The Supreme Court teaches that, “[wlhen §48) applies, the question is not whether
counsel’'s actions were reasorelbbut instead “whethethere is any reasobke argument that
counsel satisfiedbtricklands deferential standard.Harrington, 562 U.S. at 105. This Court
finds that the TCCA reasonably decided that selis performance was ndéficient and that it

likewise reasonably determined that there wasprejudice, given the absence of anything to
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show that an interview with the victim would hayenerated useful defense evidence. Petitioner
is not entitled to habeasmpus relief on Claim A.6.
iii. Pretrial Motions/ DNA Testing

Next, Petitioner asserts thatunsel failed to file pretrianotions, specifically motions
for an independent medical examination of viectim to determine whether sexual activity had
occurred and for a DNA test to determineetifer Petitioner's DNA was present on the victim.

When these issues were raisedappeal, the TCCA indicatedat counsel had testified
at the evidentiary hearing that, response to his discovery regtiehe had been furnished with
the victim's medical records and that his esviof those records had revealed no basis for
requesting a medical examinatiohthe victim. The TCCA poietd to counsel’s testimony that
he had discussed the issue with Petitioner who appeared tebatvare of what was going on
through the process.Pendergrass2013 WL 3973799, at *4. Similgrlcounsel explained that
a DNA test would have been unproductive with ez$fgo the chaed crimes, in view of the
allegations as to the date those crimes weds—more than one year earlier. The TCCA
concluded that Petitioner had failed to show lomedical exam or a DNA analysis would have
changed the outcome of his case.

An attorney may “make a reasonable decisthat makes particular investigations
unnecessary.Strickland 466 U.S. 691. The Court seeshing questionable about counsel’s
decision not to pursue these geblised on his review of thecttim’s medical records and his
conclusion that a DNA test woulthve produced nothing usefulygn that the crimes allegedly
occurred more than one year earlier. NorPesstioner offered anything to show that the TCCA
unreasonably determined that he had not establigieggudice from counsel’s failure to ask for a

medical evaluation or DNA test.

18



The TCCA'’s conclusion must remain undistudtié there was a reasonable justification
for the state court’s decisionHarrington, 562 U.S. at 109. Sindeetitioner has not shown a
reasonable probability that, but for counsel’s f&ltio procure the medical evaluation or the
DNA test, he would not have ed guilty to those 22 offensebut would have insisted on
standing trial, there is overwimaing justification for the stateoart’s decision. Habeas corpus
relief will not be granted uh respect to Claim A.8.

iv. Suppression Issues

In the last claim in this cagery, Petitioner asserthat counsel was ubplg to secure the
suppression of a statement he gavé/elanie Adkins, the detecewvho investigated his case.
Petitioner also contends thatunsel did not explore the reasdas Officer Adkins’s withdrawal
from the investigation of Petitioner’s criminal case.

As the TCCA explained, Petitioner's satent to Officer Adkins contained an
incriminating, detailed description of Petitiorerelationship with thgictim, which commenced
when she was eleven years of adretitioner testified at the ewdtiary hearing that he did not
understand that he was giving a statement, laittb, instead, viewekis encounter with the
officer as being a situation where he answerezbtipns he was asked. tilener also testified
that parts of the statement were incorrect,, thathe time of the suppression hearing, Officer
Adkins had been demoted from her position astactige, and that he had asked counsel to find
out the reasons for the demaotion.

In resolving the claim, the TCCA pointed Petitioner's failure to indicate which
portions of his statement werelde, to his failure to presemroof involving his assertions
against Detective Adkins, and to his admissioat the signed the statement. Based on these

things, the TCCA determined that Petitiorfexd not established th#te suppression motion
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would have been granted had counsel perfdrthe additional investigation, which Petitioner
suggested should have been performed. The TCCA did not grant Petitioner relief.

To prevail under AEDPA, Petitioner “mushow that the Tennessee Court of Appeals
appliedStricklandto the facts of his case an objectively unreasonable mannds€ll v. Cone
535 U.S. 685, 699 (2002). The TCCA reasonabtgreined that Petitioner did not demonstrate
that, but for counsel’s failure fmursue further investigationthe suppression motion would have
succeeded and his statement would haenlkexcluded. The TCCA did not ap@tricklandto
the circumstances of his case in an objegtiveireasonable way in fimtg no prejudice from
the claimed shortcoming of counsel. The wrill wot issue with respéd¢o Claim A.9 (part).

2. Invalid Guilty Pleas
a. Governing Legal Rules
In North Carolina v. Alford the Supreme Court explainéaat the Constitution permits
an accused to plead guilty in his bestries¢, while professing his actual innocendd., 400
U.S. 25, 31 (1970). The Supreme Court has furtxptained that “[a] plea of guilty is more
than a confession which admits that the accutiddvarious facts; it is itself a conviction;
nothing remains but to give judgment and determine punishmBuolykin v. Alabama395 U.S.
237, 242 (1969). Because of the consequencesrstenfrom a guilty plea, a plea-taking court
must ascertain that the pleavuntary and knowing and that it is being proffered with sufficient
awareness of the relevant circstances and the probable andedirconsequences of a plea.
Brady v. United State897 U.S. 742, 748-49 (1979). Followingtantry of an unconditional
plea, a petitioner “may only attack the volugtand intelligent chacter” of the plea.Tollett v.

Henderson41l U.S. 258, 267 (1973).
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When Petitioner challenged the validity of his best-interest pleas on post-conviction
appeal, the TCCA pointed #lford for its holding that the test for a legal plea is “whether the
plea represents a voluntary and intelligent chaim@ng the alternative courses of action open to
the defendant.Pendergrass2013 WL 2013 WL 3973799, at *5 (quotirgford, 400 U.S. at
31). The TCCA also releeon a state court casBlankenship v. Stat858 S.W.2d 897, 905
(Tenn. 1993), for evaluating thegitimacy of guilty pleasld., 2013 WL 2013 WL 3973799, at
*5. Blankenshipin turn, emphasized that the governing standard for deciding whether a guilty
plea is voluntary and intelligefits a question of federal lawBlankenship858 S.W.2d at 904
(quotingMarshall v. Lonberger459 U.S. 422, 436 (1983)), and ttese cited relevant Supreme
Court precedents for the components of valid guilty plddsat 903 (noting that a plea taking
court must “canvass[] the matter with the accused to make sure he has a full understanding of
what the plea connotes and of its consequéh¢gsgoting Boykin 395 U.S. at 244) (emphasis in
original); id. at 904 (observing that a f@@adant must have notice d¢ie true nature of the
offenses) (citingMarshall, 459 U.S. at 436); and. at 904-05 (finding thatlefendant must have
full awareness of the direct catgiences of the plea) (citiByady, 397 U.S. at 755). The guilty
plea law set forth irBlankenshipconsisted of the constitutiongrinciples set forth in the
pertinent Supreme Court cases.

Because the TCCA applied the relevant legal rules, its decision is not contrary to clearly
established federal law on guilty pleas, as detexthby the United States Supreme Court. The
guestion then becomes whether theCRA unreasonably applied the rules Afford and the
Supreme Court cases or unreasonably deterntiveefhcts presented in reaching its decision.

b. Analysis
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Petitioner's assertions tgupport his invalid-pleas clai are that counsel advised
Petitioner that he was not pleading guilty by enteringAHiard plea and that the State made
threats to remove his daughter (the victim) frber mother if she did natooperate and testify
against Petitioner [Doc. 1 p.7].

The TCCA recounted that, during Petitiorsegduilty plea hearing, he had stated that
counsel had advised him of the pdtalhsentences he could receivénd were to be convicted by
a jury of all count$, that he (Petitiom® understood the potential sentes, and the nature of the
pleas and understood that he had the absolutetagbiead not guilty and proceed to trial, the
right to subpoena and cross-examine witnesaes, the right to tesiif or remain silent.
Pendergras, 2013 WL 3973799, at *1. Petitioner also gl no pressure, threats, coercion or
intimidation had been used to cause him to accept the plea mffe2013 WL 3973799, at *1.

The TCCA additionally recounted the testiny given by the victim’s mother at the
post-conviction hearing, in whickhe had stated that her pastor was the individual who told her
that, if the victim did not coopate with the prosecution, sheutd lose custody of her daughter
and that the prosecutor had madesuch statement to held., 2013 WL 3973799, at *4. The
victim’s mother also testified that she relayest pastor's comments to Petitioner, who had sent
her letters asking her to tell the victim not tetify against him—Ietters which she had provided
to the prosecutorld., 2013 WL 3973799, at *4. Attached to oofkthe letters, so testified the
victim’s mother, was a “statement of retractiowfiich Petitioner had prepared for the victim to
sign. Id., 2013 WL 3973799, at *4.

The TCCA determined that the proof shovilkdt Petitioner, throughmeans of his letters

to the victim and her mother, had himself urghd victim not to testify. This conclusion

® Counsel indicated that Petitier's charges could have mgtthim a total sentence as
high as 194 years or as low as 15 years [RadcAdd. 3, Motion to Reliee Counsel Hr'g p.7].
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presumably rests on the reasoning that the claicoedcive event (the threat to terminate his
wife’s custody of their daughter the daughter did not testify agat Petitioner) isrreconcilable

with Petitioner's own efforts tobstruct his daughter’s testimony. It seems obvious that, if the
threat had actually been made and carriedRetifioner’s success indhundertaking to prevent
the victim from testifying would have led toethexact same result (the termination of that
custody), the avoidance of which, he maimta coerced him into pleading guilty. The
inconsistency of Petitioner’s claiming that he veagrced by the threat to remove his daughter
from his wife’s custody, an evewhich would have been thejroduct of what he sought so
ardently, shows that his claim of coercion is meritless.

With respect to the allegation that counadlised Petitioner thdie was not pleading
guilty by enteringAlford pleas [Doc. 1 p.7], the plea-taking tramgtindicates that the trial court
advised Petitioner that his form request for ataece of pleas of guiltyeflected that he was
entering an Alford or ‘best interest’ plea” but further explained that Aford plea is “still
considered a guilty plea under the law” [Doc, Atld. 3, Guilty Plea Hr'g T pp. 6-7]. Petitioner
responded that he had signed itldhat his attorney had gone ove that he had no questions,
and that he understood what was on the fddndt 7]. The TCCA corluded that the record
amply supported the post-conviction court’s finding that Petitioner’'s guilty pleas had been
entered knowingly and voluntarilyOnce again, the TCCA did ngtant Petitioner relief.

As the TCCA held, the record establishes tetitioner entered his best-interest pleas of
guilty voluntarily and with knowldge of their attendant consequences. The Court recognizes
that a criminal accused may be persuadededbaon an expectedghiter sentence or the
compelling nature of the proof amassed against that, his best interess served by pleading

guilty. See Tolleft411 U.S. at 268. Both these reasons are presenSesré®endergrasg013
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WL 3973799, at *2. (agreeing that n@s entering best interest pldzesed in part on a review

of the evidence and possible sentences). @&mw®itis plea bargain fixed iprison sentence at a
total 25 years, instead of the maximum 194-yeatesee he conceivably could have received at
trial. The evidence of Petitioner's guilt was overwhelming, as it included strong direct and
circumstantial evidence to establish his commission of the crimes.

Furthermore, as the guilty-plea colloquy eefls, Petitioner persisted in entering his
Alford pleas, knowing that his pleas would be chedwed as guilty pleas, since the trial court
had so advised himSee United States v. Jimenez-Doming88 F.3d 863, 869 (9th Cir. 2002)
(noting the difficulty in probinga petitioner’'s subjective state ofind and observing that the
“the best evidence of his understanding when prepduilty is found in theecord of the [plea]
collogquy”).

For all these reasons, this Court Britiat the TCCA'’s decision that tAdford pleas were
constitutionally sound was not an unreasonableiegtn of the clearlyestablished relevant
rules in Supreme Court jurisprudence nor an unreasonable determination of the facts submitted
to it. Brady, 397 U.S. at 755 (noting that guilty pleas entered by a defendant who is fully aware
of the direct consequences must stand unledsced by threats). Theoe€, writ of habeas
corpus is not not warranted with respect t¢itl@er's second overaralg claim, Claims B.1,

B.2, and B.3.
V. CONCLUSION

Based on the above analyses, this pro se ptaoner’s applicatiofor a writ of habeas
corpus will beDENIED and this case will bBI SMISSED.
V. CERTIFICATE OF APPEALABILITY

Finally, the Court must consider whetherisgsue a certificate of appealability (COA)
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should Petitioner file a notice of appeal. Aipener may appeal a final order in a 8 2254 case
only if he is issued a COA, and a COA will Bsued only where the applicant has made a
substantial showing of the dahiof a constitutional rightSee28 U.S.C. § 2253(c). A petitioner
whose claims have been rejected on a procethasat must demonstrate that reasonable jurists
would debate the correctnesstioé Court’s procedural rulingSlack v. McDanigl529 U.S. 473,

484 (2000);Porterfield v. Bell 258 F.3d 484, 485-86 (6th Cir. 2000Where claims have been
dismissed on their merits, a petitioner must show reasonable jurists would find the assessment of
the constitutional claims debatable or wro@jack 529 U.S. at 484.

After having reviewed each claim individuabyd in view of the procedural basis upon
which is based the dismissal of certain clasnsl the substantive law upon which is based the
merits dismissal of the remaining claims, reabtmgurors would neithedebate the correctness
of the Court’s procedat rulings nor its assement of the claimdd. Because reasonable jurists
could not disagree with the resolution of these claims and cmildonclude that they “are
adequate to deserve encouragement proceed furtidlet-El v. Cockrell 537 U.S. 322, 327
(2003), the Court wWilDENY issuance of a COA. 28 U.S.C. § 2253; Fed. R. App. P. 22(b).

AN APPROPRIATE ORDER WILL ENTER.

s/J. RONNIE GREER
UNITED STATES DISTRICT JUDGE
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