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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT GREENEVILLE

RICHARD TREHERN
Petitioner,
No. 2:14CV-207RLJMCLC

V.

WARDEN WESTBROOK

Respondent. )

MEMORANDUM OPINION

Presently bfore he Courtis a pro se petition for a writ of habeas corpus pursuant to 28
U.S.C. § 2254 filed byetitionerRichard TreherfiDoc. 1] challenging hi2008 Tennessee state
court conviction for two counts of aggravated child abu®espondent has filed an ansy2oc.

8], as well as a copy of the state court record [[A&§. For the following reasonBetitioners §
2254 petition will be DENIED and this action will b®I SMI1SSED WITH PREJUDICE.
. PROCEDURAL HISTORY

Petitioner was indicted by a grand jury in Hawkins County, Tennessee, on three counts of
aggravated child abuse of his infant daughter in violation of Tennessee Code Annotatkst 8§ 39
402(a)(1) and (b) [Doc. 13Attachment 1pp. 1; 1617]. Following a trial, a jury returned a
verdict of guilty on Counts One and Two and not guilty on Count THide p. 2§, and
Petitionerwassentenced towo concurrenterms of 20 yearshcarcerationld. pp. 29-3(

Petitioner appealed his conviction and sentence toT#messee Court of Criminal
Appeals (“TCCA”) raising hree issues: (1) the evidence wasufficient to support his
convictions (2) the trial court erred imlenying his motion to compel the State to produce

medical recordsand (3)his sentences were excessive [Doc. 13 AttachmpentTiie TCCA
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affirmed Petitioner’'s conviction and sentenaed Petitioner’s application for permission to
appeal was denied by the Tennessee Supreme Ciate v.Trehern No. E200900066CCA-
R3-CD, 2010 WL 2695635Tenn. Crim. App. July 7, 20)@erm. appdenied(Tenn.Nov. 12,
2010).

Petitioner timelyfiled a petition for postonviction relief in theHawkins County
Criminal Court asserting that his trial counsel was ineffective: (1) by failingdémuately
commuricate and meet with him to prepare for the cé8fby failing to attack the credibility of
his exwife on crossexamination (3) by failing to advise him that the crime for which he was
charged had no release eligibility date; (4) by failing to adequatdlvise him of the
consequences of his hearing unmon v. Statel8 S.W.3d 152 (Tenn. 1999); and @y
failing to obtain arexpert witness to rebut the State’s theory of shaken baby syn{lbmnel3
Attachment10 pp. £28]. Following an evidentiarjrearing, the postonviction court énied
relief [Doc. 13 Attachment 1@p. 4048]. The judgmaet of the postonviction courtwas
affirmed by theTCCA and Petitioner’s application for permission to appeal was denied by the
Tennessee Supreme Couftrehan v. State No. E201201475CCA-R3-PC, 2013 WL 5436953
(Tenn. Crim. App. Sept. 27, 2018¢rm. app. denie@enn. Feb. 12, 2014).

1. FACTUAL BACKGROUND

Petitioner was indicted on three charges of aggravated child abuselitingfserious
bodily injury upon his infant daughter in April of 2007. As set forth by the TCCA:

[Petitioner] married Michelle Trehern in Alabama.The couple divorced in

November 2006, and Trehern moved back to TennesSke. gave birth tohe

victim on December 20, 2006. The couple attempted to reconéietitioner]

moved to Tennessee and began living with Trehern on March 5, 2007.

Trehern 2010 WL 2695635, at *1.



The decision of the TCCA affirming Petitioner's conwctiand sentence on direct appeal
sets forth a lenyy recitationof the evidence fronhis jury trial in Octoberof 2008. Trehern
2010 WL 269563pat *1-10. Included are summaries of the testimony of seven doctors who
either treated or examined the victim or reviewed rhedical recordsof petitioner'sex-wife;
and of a criminal investigator from the District Attorney’s office, all of whtestifiedfor the
State. The opinion alsummarzesthe testimony of a child protective services investigator and
of the victim’s maternal grandmother, both of whtastified for the defensdd.

The opinion of the TCCA affirming the decision of the postviction court contains a
recitation of the facts from the evidentiary hearing hedPetitioner’'spost-convictionpetition
and summarizes theearingtestimonyof Petitioner,of an investigator with the public defender’s
office, andof Petitioner’s trial counsel Trehern 2013 WL 5436953at *9-13.

To the extent that any facts and evidence frather the trial or the postonviction
evidentiary hearingre rel@ant to the claims raised by Petitionarhis § 2254 petitionthe
TCCA’s summary of those facts and evidenad be set forth in more detaibelow in the
analysis of those specific claims.

1. STANDARD OF REVIEW

A state prisoner is entitled to habeas corpus relief “only on the ground that he is in
custody in violation of the Constitution or laws toeaties of the United State28 U.S.C. §
2254a). The Antiterrorism and Effective Death Penalty Act (“AEDPA™) ©996, which
amended 2254 sets forth “an independent, high standard to be met before a federal court may
issue a writ of habeas corpus to set aside-staig rulings.”Uttecht v. Brown551 U.S. 1, 10
(2007). By this standard, aen a state court adjudicates a claim on the merits, habeas relief is
availableonly if the adjudication of that claiftf1l) resulted in a decision that was contrary to, or
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involved an unreasonable application of, clearly established Federal law, resitkdeby the
Supreme Court of the United States; or (2) resulted in a decision that was based on an
unreasonable determination of the facts in light of the evidence presented in thedotat
proceeding.” 28 U.S.C. § 2254(d).

A state court decision is “contrary to” clearly established Federal lave iftidte court
arrives at a conclusion opposite to that reached by the Supreme Court on a question of law, or i
the state court decides a case differently than the Supreme Court has orf anatrially
indistinguishable factsWilliams v. Tayloy 529 U.S. 362, 418000). A state court's ruling is
an “unreasonable applittan of” clearly established Federal lafrmthe state court identifies the
correct governing legal principle from Supreme Court precedent but unreasapphés it to
the facts of the particular state prisoner's cddeat 407 The habeas court is to determine only
whether the state court’s decision is objectively reasonable, not whethiee, limalieas court’s
view, it is incorrect or wrongld. at 411.

Under the AEDPAa habeas petitioner must “show that the state court's ruling on the
claim being presented in federal court was so lacking in justificationttbi was an error well
understood and comprehended in existing law beyond any possiflityfairminded
disagreement.””"Woods v. Donaldl35 S.Ct. 1372, 1376 (2015uotingHarrington v. Richter
562 U.S. 86, 1032011)). This standard is “difficult to meet,” “highly deferential,” and
“demands that stateourt decisions be given the benefit of the douBuflen v. Pinholster563
U.S. 170, 18%2011) (quotingHarrington, 562 U.S. at 102\Voodford v. Visciot}i537 U.S. 19,

24 (2002)).



V. ANALYSIS

Petitiorer's § 2254 petition raises five grounds for relief: (1) he was ddngdght to
effective assistance of counshle to trial counsel'failure (a)to retain an expert witness on
shaken baby syndrome; (i) effectively crossexamine Petitioner'sxewife at trial; and (cko
properly prepare for trial(2) the evidence msented at trial was insufficient to supphbis
convictionson two counts ofaggravatedchild abuse (3) the trial court erred in denying his
motion to compel discovery(4) the trial court improperly applied statutory sentencing
enhancement factgrand(5) the trial court improperly denied his pasinviction petitionDoc.
1].

A. INEFFECTIVE ASSISTANCE OF COUNSEL CLAIMS

Petitioner’s firsthabeas claim is that he was denied his Sixth Amendment right to the
effective assistance of counseltrial [Doc. 1 p. 5]. Specifically, Petitioner alleges that his trial
counsel: failed to hire an expert on shaken baby syndrome to determine the causectfrtise vi
injuries; failed to effectively crossxamine Petitioner’s ewife; and failed to adequately prepare
for trial [Id.].

Petitioner challenged the effectiveness of trial counsel on each of the fayggounds
in his state postonviction petition. Following an evidentiary hearing, the jpostviction court
rejected the clainfinding that Petitioner failed to prove by clear and convincing evidence any of
the alleged grounds of ineffectiveness [Doc. 13 Attachment 10 pg6)5 Thepost-conviction
court made the following findings as summarized by the TCCA:

The Court finds that Petitioner ot credible concerning his allegations that his

attorney, [ ], did not investigate the case, only visited him one or two times and

would not let him testify at trial. The proof in this matter shows that [trial counsel]

is an experienced public defender who investigated the case with the help of a

very experienced investigator, Lawrence Smith. Mr. Smith attempted to locate
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witnesses including the babysitter that Petitioner could not name. Mr. Smith and

[trial counsel] both agreed that the child's injuvesre consistent with shaken

baby syndrome and that there was no need to try to locate an expert to attack the

child's injuries. [Trial counsel] and Mr. Smith agreed that the real issue iasbe c

was: who caused the injuries? They wanted to attack théility of Petitioner's

ex-wife, Michelle Trehern but Petitioner would not let them. [Trial counsel] and

Mr. Smith visited Petitioner on many occasions and [trial counsel] testified he

went over discovery with Petitioner. [Trial counsel] had a very diffficase

because Petitioner said that he lied in the first statement to law enforcement and

that he dropped the baby when he sneezed and blacked out. Petitioner's second

statement was less credible when doctors testified the child had differentfage

injuries and the injuries could not be caused by dropping the baby.
Trehern 2013 WL 5436953, at *14.

The TCCA agreedwith the posteonviction courtand, after rejecting eadpecificground
of alleged deficiencyconcluded that Petitioner has failed to stwby clear and convincing
evidence that he received ineffective assistance of counsel at trial or that heejwdgd by
any alleged defective representation by counsdl’, at *17. Respondent argues that the
decision of the TCCA is entitled to deference under § 2254(d).

1 APPLICABLE LAW

The Sixth Amendment provides, in pertinent part, that “[ijn all criminal prosecutimns, t
accused shall enjoy the right . . . to have the Assistance of Counsel for his defeBs€bhst.
amend. VI. Under the Sixth Amendment, a defendant has a constitutional right not just to
counsel, but to “reasonably effective assistance” of cousatkland v. Washingtert66 U.S.
668, 687 (1984). Under ti&tricklandstandard for proving ineffective assistance of counsel, a
defendant must meet a typoonged test: (1) that counsel’s performance was deficient; and (2)
that the deficient performance prejudiced the defelse.

Under the first prong of the test, the appropriate measure of attorney perdermsa

“reasonableness under prevailing professional nor8tsickland 466 U.S. at 688. A defendant



asserting a claim of ineffective assistance must “identify the acts or onsisgioaunsel that are
alleged not to have been the result of reasonable profakgimgment.”Id. at 690. The
reasonableness of counsel's performance mustvdeated‘from counsel's perspective at the
time of the alleged error and in light of all the circumstances, and the rstaofdi@view is
highly deferential.’Kimmelman v. Moiison, 477 U.S. 365, 381 (198§yuotingStrickland 466
U.S. at 689.

The second prong requires the petitioner to show that counsel's deficient pereormanc
prejudiced the defense. Thus, “[a]n error by counsel, even if professionally amabkes does
not warrant setting aside the judgment of a criminal proceeding if tbelexd no effect on the
judgment.”Strickland 466 U.S. at 691. In order to prevail on a claim of prejudice, a petitioner
must show “there is a reasonable probability that, absent the errors, the factinderhave
had a reasonable doubt respectingtguit. at 695. While both prongs must be established to
meet a petitioner's burden, if “it is easier to dispose of an ineffectivera@ssart the ground of
lack of sufficient prejudice . . . that course should be followietl.at 697.

Review of aStrickand claim under § 2254(d)(1) is “doubly deferentiakhowles v.
Mirzayance 556 U.S. 111, 123 (2009). Further, “[w]hen 8§ 2254(d) applies, the question is not
whether counsel's actions were reasonable,” but instead “whether there is amableas
argumaet that counsel satisfiestricklands deferential standardtarrington, 562 U.S. at 105.

2. DISCUSSION

Petitioner advances three sclhims of ineffective assistance of counsehis § 2254
petition and the Court will address each of these-dabns in turn. For the reasons set forth
below as to each sutdaim, the Court is satisfiethat, under the doubly deferential standard of
Strickland and the AEDPA, the decision of the TCCA rejecting Petitioner's ineffective
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assistance of counselaim an each ground was neither contrary to, nor an unreasonable
application of, ederal law as established $trickland nor was it based on an unreasonable
determination of the facts in light of the evidence presented. AccordiRgtitiorer's first
habeaglaim will beDENIED.

a. FAILURE TO CALL EXPERT

Petitione’s first subclaim is thattrial counsel was ineffective in failing to hire an expert
witness to rebut the prosecution’s theory that the victim’s injuries were caysttken baby
syndrome. At the evidentiary hearing held oretRioner’s state postonviction relief petition,
the court heard testimony from both the investigator for the public defendefrandrial
counsel regarding the netat, or desirability ofan expert on this issue.

Theinvestigator testified that after talking to some of the doctors listed as Statesggne
and reviewing all of the medical evidence that had been compiled, “he agreed thatithe vict
suffered from shaken baby syndrome. The only issue was a question of who actuallynehook t
victim.” Trehern 2013 WL 5436953, at *16. Significantly, the investigator testified that he and
trial counsel:

Considered trying to attack the shaken baby syndrome, which had not been

successful in the United States, but everythimgthe reports was clear; the
evidence pointed that the injuries received by the child was from shaking.

As a result, the investigatdfelt it would have been embarrassing and irritatinght®
jury for trial counsel to drill’ the doctors about wkiger the victim suffered from shaken baby
syndromé. Id. Trial counsel also testified that the decisimt toretain an expert was made

because “[t]hey didn't have anything to say that was going to be benigfithal defense.’ld.



In light of the teémony, the TCCA, applyingtrickland concluded that Petitioner had
failed to show that trail counsel’s decision not to hire an expert was défieied further
concluded that Petitioner also could not show prejudice because he did not present @gny expe
proof at the post-conviction hearinty.

The Courtis satisfied thathe state courts’ application &ftricklandto the facts othis
sub<claim was not unreasonabldt is a “longstanding and sound principle that matters of trial
strategy are left toaunsel’s discretion.”Dixon v. Houk 737 F.3d 1003, 1012 {® Cir. 2013).
“[S]trategic choices made after thorough investigation of law and facts relevahusible
options are virtually unchallengeable; and strategic choices made aftehd@ssdmiete
investigation are reasonable precisely to the extent that reasonable prafegsigments
support the limitations on investigatidonStrickland 466 U.S. at 690-91.

Here, trail counseand his investigator explored the possibility of retaining an expert on
shaken baby syndrome but ultimately concluded that such testimony would not have been
beneficial and, in fact, could have “embarrassed and irritated” the jlirghern 2013 WL
5436953, at *17. Counsel’'sdiscretionary strategic decision in this regard, made after thorough
investigation, was objectively reasonable. It therefore follinas the TCCAs decision finding
that trial counsel was not ineffective for failing to call an expernegs on shaken baby
syndrome likewise was not unreasonable.

b. INEFFECTIVE CROSS-EXAMINATION

Petitioner’'s secondub<laim is thattrial counsel was ineffective ifailing to attack the

credibility of Petitioner's exvife on crossexamination The TCCA summarized the facts

relating to this issue as follows:



Petitioner argues that trial counsel rendered deficient performance by not

attacking the credibility of his ewife, Michelle Trehern, at trial.Ms. Trehern

gave a statement to police implicating Petitioner as the perpetrator of the crimes.

However, immediately before trial, when interviewed by trial counsel and Mr.

Smith, Ms. Trehern informed them that her stbgd changed. At trial, she

testified that the police made up the contents of her statement and then threatened

and coerced her into signing iter testimony at trial was then more favorable to

Petitioner.

Trehern 2013 WL 5436953, at *15.

At the evidemiary hearing held on petitioner’s state postwiction relief petitionfrial
counsel testified that he made a tactical decision not to attack Michelle Treheritditred
trial, and both counsel and the investigator testified that Petitioner hiageled with that
strategy.ld. Counsel explained:

And if we had gone after calling her a liar at that point then it looked like what we

were doing was throwing the jury back to her original statement and leaving them

in a position where if she's lying now, then she must have been telling the truth
then, and we did not want that.

The TCCA concluded that “trial counsel made a sound, strategic decision not ko attac
Ms. Trehern's credibility.”Id. The TCCA refused to secoggiess counsel’'s reasongilased
trial strategy, and further found that Petitioner had failed to demonstrateenrargue how his
case was prejudiced by counsel’s performance in this dcea.Under the doubly deferential
standard ofStrickland andthe AEDPA, the Court is satisfied thahe decision of the TCCA
concluding hat counsel’s strategic decision not to attdlok credibility of Petitioner’'s ewife
during crosseexaminatiorwas not deficient or prejudiciavas not unreasonable.

C. INADEQUATE PREPARATION

Petitioner’s third sufzlaim is that trial counsel was ineffective in failing ddequately

prepare for trial Specifically, Petitioner alleges that counsel “did not prepare petitioneartd st
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trial for the alleged accusations against him” and toainsel was “unprepared to go to trial”
[Doc. 1 p. 5].

In its opinion affirming the decision of the pesbnviction courtthe TCCA addressed
this sub<laim of ineffective assistance as follows:

Petitioner asserts that he was incarcerated for fourteerhspnbr to trial and

that trial counsel only met with him once or twice during that time, and he met

with the investigator four or five times. However, the trial court credited the

testimony of tial counsel and Lawrence SmitiMr. Smith testified thahe met

with Petitioner more than ten times, and they discussed Petitioner's case and

reviewed discovery. They also discussed witnesses, including a babyhkibiss

name Petitioner could not provide. The plan of defense was that Petitioner did

not committhe crime and that it was committed by Petitionersvd®, Michelle

Trehern.

Trial counsel testified that he knew of at least two occasions that he visited

Petitioner in jail prior to the indictment. Trial counsel further estimated that he

and Mr. Smih met with Petitioner at least ten times, and they reviewed discovery

with him. He also had individual meetings with Petitioner.

Trehern 2013 WL 5436953, at *15.

The TCCA concluded that “Petitioner has not demonstrated that trial counsel's
performancen this area was deficient or how further meetings or communications with trial
counsel would have helped his castl”

Under the doubly deferential standard $frickland and the AEDPA, the Court is
satisfied that thedecisionof the state postonviction court crediting the testimony of trial
counsel and the investigator over that of Petitioner on this issue was not an unreasonabl
determination of the facts in light of the evidence presented at thecgosttion hearing.

Accordingly, it follows that the TCCA decisidinding that tral counsel’s preparation for trial

was not deficiemvas notanunreasonable one.
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B. SUFFICIENCY OF THE EVIDENCE

Petitioner’'s second habeedgim is tha the evidence presentedtaal was instficient to
support hisconvictiors for aggravated child abuse [Doc. 1 pp7]6 Specifically, he maintains
thatthe District Attorney did not know who actually caused his daughter’s injunasnone of
the testifying doctors were experts on shakenybsyndrome and that their testimony was
inconsistent as to when the injuries occurred; and étthipughhe was found not guilty of “the
skull fracture injury charged at Count Threene of the doctors testified that one of the injuries
charged at a cotiron which he was convicted “could have happened at the same time as the
skull fracture.”[Id.].

Petitioner challenged the sufficiency of the evidenoedirect appeal and the TCCA
adjudicatedhe claim on the meritsTaking the evidence in the light mdaivorable to the tate,
the TCCAconcluded that the evidence was sufficient to support Petitioner's convictiono
counts of aggravated child abus&rehern 2010 WL2695635,at *10. Respondent argues that
the decision of the TCCA is entitled to deference under § 2254(d).

1. APPLICABLE LAW

The Due Process Clause of the Fourteenth Amendment pretecéscusedagainst
conviction “except upon proof beyond a reasonable doubt of emetynécessary to constitute
the aime with which he is charged.in re Winship 397 U.S. 358364 (1970). When a habeas
petitioner challenges his conviction based upon insufficient evidémeceelevant question is
whether, after viewing the evidence in the light most favorable to the prosecutiorgtiangl
trier of fact could have found the essential elements of the crime beyond a reastmaiil

Jackson v. Virginia443 U.S. 307, 324 (1979).
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“This standardsi even more exactinginder § 2254as a review of the state court’s
merits determination must be madéfough AEDPA's deferential lefis.Hill v. Mitchell, 842
F.3d 910, 933 (6th Cir. 2016). Thus, in giving proper deference both to the verdict and to the
state court opinion upholding thaerdict, even if the Courtvere to “conclude that a rational
trier of fact couldnot have found the petitioner guilty beyond a reasonable doubt, on habeas
review, [the Courtlmust stil defer to the statappellate court'ssufficiency determination as
long as it is not unreasonabléd’ at 933-34 (quotingBrown v. Konteh567 F.3d 191, 205 (6th
Cir. 2009)).

2. DISCUSSION

In light of this exacting standarBetitioner’'schallenge @ the sufficiency of the evidence
supportng his convictios must fail. In addressing Petitioner's claim, the TCCA identified
Jacksonas theappropriatestandard and appd it in a reasonable manneifhe TCCA first
identified the elements of the offense of aggravatbdd abuseas set forth irthe Tennessee
statute, notingthat child abuse is defined as “knowingly, other than by accidental means,
treat[ing] a child under eighteen (18) years of age in such a manner asctanjpfhy,” and that
a person commits aggravated child abuse when the “act of abuse or neglectimesaritsus
bodily injury to the child.” Trehern 2010 WL2695635 at *10 (citing Tenn. Code. Ann. §89-
15-401 and 39-15-402).

The TCCAthen summarized the relevant evidence suppoRgtgioner’s convictiosas
follows:

Taken in the light most favorable to the State, Michelle Trehern gave a statement

to Investigator Collingsworth that she saw the Defendant shake the vibim.

Giles testified that the victim presented symptoms indicating a failure to thrive

and that Trehern had reported seizlike symptoms. Dr. Landis observed no

bruising or signs of abusér. Sleeter testified that he ordered a CT scan and that

13



the initial readings showed large collections of blood on both sides of the victim's
brain. He testified that one of the areas of blood showed decreased density,
meaning that it was olderDr. Gash testified that the April 21, 2007 head CT
showed an abnormal hyperdensity, representing blood, and that the victim had an
acute cerebral interspheric hemorrhage and a chronic area of hemorrhage that had
pushed the victim's brain away from her skulle concluded that the victim's
injuries were the result of neaccicental trauma, to which he referred as shaken
baby syndrome He said that it was unlikely that a thre@ fourmonth old baby

could, on her own, generate the acceleradieceleration force necessary to cause
the injury. He said that the victim had notexnal trauma and that there was no
evidence of a severe motor vehicle accident, which might have produced the same
types of injuries. Investigator Collingsworth and Donna Spencer testified that
Michelle Trehern made a statement in which she said shétcthey Defendant
shaking the victim. Dr. Neal testified that the victim's injuries were consistent
with shaken baby syndrome, that the left subdural hematoma had occurred within
ten days of April 21, 2007, and that the right subdural hematoma had occurred
sometime before thatDr. Carlsen testified that the victim had hemorrhages in
three quadrants of the left eye, consistent with-aridental rapid acceleration
deceleration trauma, or shaken baby syndrondg. Mohan testified that the
victim's subdurakffusions were caused by shaken baby syndrome and that the
skull fracture was caused by blunt traunkée testified that the subdural effusions
were serious injuries which could cause permanent, irreparable brain daimage.
her April 26, 2007 statement, Ms. Trehern said that she saw the Defendant shake
the victim. Although she testified at the trial that never saw the Defendant shake
the victim, when asked if the victim had been crying before she caught the
Defendant shaking the victim, she respondettti@victim hadeen crying for a

few minutes. We must presume that the jury resolved the conflicts in Ms.
Trehern's testimony in favor of the State.

In light of the foregoing evidence, theference thaPditioner (andnot someone elje
knowingly (and noby accidentaimean$ inflicted serious bodily injury ohis infant daughter as
charged in Counts One and Two is motunreasonable onend the Courtmust presuméhat
both thejury and theTCCA resolved any reasonable conflicting inferences in favor of the
prosecution.SeeCopeland v. Tise®45 F. App’x 500, 506 (& Cir. 2016).

Although Petitioner contends that the testimony of the doctors was not credialesd®dec

nonewere experts on shakdraby syndrome anthey gave “inconsistent” testimony as to the
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timeline of the victim’s injuries, nderJackson “the assessment of the credibility of witnesses is
generally beyond the scope of reviewSchlup v. Delp513 U.S. 298, 330 (19953ee also
Martin v. Mitchell 280 F.3d 594, 61&th Cir. 2002) &ttacks on witness credibility are simply
challenges to the quality of the government's evidence and not to the sojfi@érthe
evidencg. Moreover, “[tlhe trier of fact . . . holds ‘the responsibility . fairly to resolve
conflicts in the testimony, to weigh the evidence, and to draw reasonable ieefesmabasic
facts to ultimate facts.” Tibbs v. Florida 457 U.S. 31, 45 n. 21 (198@&)uoting Jackson 443
U.S. at 319). Thus,it is not forthis Court toreweigh the evidence,#valuate the credibility of
thewitnesses, or substitute its grdent for that of thé&ier of fact SeeBrown 567 F.3d at 205.

Under the doubly deferential standardJatksonandthe AEDPA, the Court is satisfied
that theevidencepresented at Petitioner’s triaks sufficient for a rational trier of fact to firadl
of the essential elements of the crime of aggravatatti abusebeyond a reasonable douint
the two counts of convictignand further that the decsion of the TCCA so finding was
objectively reasonableAccordindy, becausdhe decision of th@ CCA that the evidence was
sufficient to support Petitioner’'s convictiongas neither cdmary to, nor an unreasonable
application of, Federal law as estabfied inJackson hissecond habeas clawill be DENIED.

C. DENIAL OF MOTION TO COMPEL

Petitioner’s third habeas claim is that the trial court erred in denying his motion to
compel discovery of medical recordshi$é son and infant daughteating from their birth [Doc.
1 p. 6]. Although he does not assert any specifioheinderlying this claim in th& 2254
petition, Petitionerchallenged the trial court’s denial of the motion to congeldirect appeal
under Tennessee Rule of CrimirRdocedure 16which governdgdisclosure of evidence by the
State [Doc. 13 Attachment 6 pp.-2l4]. Analyzing Petitioner’s claim under Tennessee taw,
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TCCA determinedhat the trial court did not err in denying the motion, finding thatStates
not requiredunder the Tennessee Rules of Criminal Procettudésclose evidence that is not in
its actual or corsuctive possession and that @vailable to the defendant by exercising
reasonable diligencelrehern 2010 WL 2695635, at *11-12.

It is well-settled that “it is not therovince of a federal habeas court to reexamine-state
court determiations on stattaw questions.’Estelle v. McGuire502 U.S. 62, 6768 (1991).
Rather, n conducting habeas revielng federal court is limited to deciding wther a conviction
violated the Constitution, laws, or treaties of the United Staltigsat 68. Accordingly;federal
habeas corpus relief does not lie for errors of state laewis v. Jeffers497 U.S. 764, 780
(1990).

Here,Petitioner’s claim on diiet appealfiat the trial court erred in denying the motion to
compel was framedolely as a violation of the Tennessee Rubé Criminal Procedure. He
TCCA analyzedand decidedhat claimunder Tenngsee state law, and & not theprovince of
this Gourt to rexamine the determination of the state tourthis state law questiorBecause
Petitionerhas not alleged federal constitutional violation arising from tbenial of his motion
to compe] his challenge to the denial of that motion fails ttates a cognizable basis f8r2254
relief, andhis third habeaslaim will be DI SMISSED.

D. IMPROPER SENTENCE

Petitioner’s fourth habeas claiim that the trial court improperly imposed concurrent 20
year sentences on Petitioner's two convictions for aggravated child abuse 1Dmc 6].
Although he does not assert a specific sentencing error in his § 2254 petition, O
Petitionerchallenged his sentence on the ground that the trial court misappliedhstatutory
enhancement facteunder Tennessee Code Annotatedi0835414 [Doc. 33 Attachment 6 pp.
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18-23]. Reviewing the claim de noyvwith the presumption that the trial cowst’'sentencing
determinations are correct under Tennessee Code Annotated3®40Q(d) and 4485-402(d),
the TCCA found that Petitioner failed to overcome the statutory presumptiohdhtat courts
sentencing determinatiowas correct and denied Ritner relief on his excessive sentence
claim. Trehern 2010 WL 2695635, at *12-14.

As previously noted;[s]tate courts are the final arbiters of state law and the federal
courts will not intervene in such mattersl’ewis 497 U.S. at 780Accordingly,a state court's
alleged misinterpretation of state sentencing guidelines and crediting stamtesiter of state
concern only.Howard v. White76 F. App’x 52, 53 (# Cir. 2003);see alsdHawkins v. Rivard
No. 161406, D16 WL 6775952, at *4 (6thi€ Nov. 10, 2016)tfial court's scoring of various
offense variables isot cognizable on habeas review).

Here, Petitioner’s claim on direct appeal to the TCCA solely challengedatieecsiurt's
interpretation and application efate statutory senteng factors. Petitioner did not assert any
federal constitutional violation before the state court and he has not done so in his § 2254
petition. Accordingly, Petitioner'shallengeo his sentencis not cognizable in tederal habeas
corpus proceeding and his fourth habeas clailirbe DI SM1SSED.

E. DENIAL OF POST-CONVICTION RELIEF

Petitioner’s fifth habeas clains that the Tennessee pasinviction courterroneously

denied higetition for postconviction relief alleging ineffective assistance of cgelfDoc. 1 p.
8]. In the statement of supporting facts, &&sertsthat his exwife’s testimony at his trial
“helped convict” him and that she later was found guilty of filing a fedpert and found guilty
of aggravated perjury for “lying about what she saw happen while beingestassned” during
Petitioner’s trial [d.]
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“[A] claim for relief in habeas corpus must include reference to a specificdalede
constitutional guarantee, as well as a statement of the facts which entitl¢itibegrdo relief.”
Gray v. Netherland518 U.S. 152, 16563 (1996) (citingPicard v. Comor, 404 U.S. 270, 271
(1971)). Here, Petitioner has not asserted a specific federal constitutional tgeathat was
violated by the denial of his pesbnviction relief petition and it is unclear what the specific
basis of his claim is.

To the extent &titioner is attempting to challenge any irregularitieshaw the post
conviction proceedingswere conductedsuch aclaim is not cogizable in afederal habeas
proceeding.lt long has been recognized thavat of habeas corpuss not the proper meary
which prisoners should challenge errors or deficiencies in state@oattion proceedings . . .
because the claims address collateral matters and not the underlyingistatgon giving rise
to the prisoner's incarceratién. Kirby v. Dutton 794 F.2d 245, 247 (6th Cir. 1986).
Accordingly, the Sixth Circuit Court of Appealshas consistently held that errors in post
conviction proceedings are outside the scope of federal habeas corpus’reW®ndenhall v.
Parris, No. 166003 2017 WL 2819225, at *4 (6th Cir. Feb. 22, 2017) (quoGnegss v. Palmer
484 F.3d 844, 853 (6th Cir. 2007)).

To the extent Petitioner is alleging that the pmmstviction court decisionthat he failed
to establish iaffectiveassistance of counsebgerroneoushepreviouslyappealed that decision
to the TCCA, which affirmed the pesbnviction court’s denial of relief.Trehern 2010 WL
2695635, at *1. Specifically, the TCCA concluded tHaétitioner has failed to show by clear
and convincing evidence that he eaed ineffective assistance of counsel at trial or that he was

prejudiced by any alleged defective representation by counsil.; at *17. As already
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discussed, the TCCA's decision in this regard is not contrary to, nor an unreasqaicition
of, clearly esablished Ederal law as set forth Bitrickland

Accordingly, whether framed as a challenge to the state-gmstiction proceedings
generally or to the postonviction court’s decisiospecifically, Petitioner is not entitled ®
2254 reliefon hischallenge tathe denial ofhis postconviction petiion, and his fifth habeas
claimwill be DISMISSED.

V. CONCLUSION

For the reasons set forherein, the Court finds thabne of Petitioner’s claims warrant
the issuance of a writ of habeas corpus. Accordingly, Petitioner's § 2254 motiarl]Doit be
DENIED and this action will b®ISMI1SSED WITH PREJUDICE.

VI. CERTIFICATE OF APPEALABILITY

Finally, the Court must consider whether to issue a certificate of appagléGiDA)
should Petitioner file a notice of appeal. Under 28 U.S.C. § 2253(a) &hyj &petitioner may
appeal a final order in a § 22Bdse only if he is issued a COA, and a COA will be issued only
where the applicant has made a substantial showing of the denial of a donstitight. See28
U.S.C. § 2253(cR).

Where claims have been dismissed on their merits, a petitioner must show bEasona
jurists would find the assessment of the constitutional claims debatable or \@lang. v.
McDaniel 529 U.S. 473, 484 (2000). petitioner whose claims have been rejected on a
procedural basis must demonstrétat jurists of reasorwould find it debatable whether the
district court was correct in itgg@cedural ruling.Id.; see alsdPorterfield v. Bell 258 F.3d 484,

485-86 (6th Cir. 2001).
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Here, the Court finds that Petitioner has failed to make a substantial showhegdeiial
of a constitutional right as to any of his claims. Specifically, juost®ason would not debate
the Court’s finding that Petitioner’s claims aifieg violations of state law are not cognizable
under 8 2254 Nor has Petitioner shown thaeasonable jurists would find th€ourt's
assessment of Petitioner’s remaining constitutional claims debatable or wrBegause
Petitioner has failed to make abstantial showing of the denial of a constitutional right, a COA
SHALL NOT ISSUE.

AN APPROPRIATE ORDER WILL ENTER.

ENTER:

s/ Leon Jordan
United States District Judge
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