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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT GREENEVILLE

TRI-CITIES HOLDINGS LLC, JANE DOE NOS. 1-2, )

andJOHNDOE NOS. 1-6, )
Plaintiffs, )
)
V. ) No.2:14-CV-233
)
TENNESSEE ADMINISTRATI\E PROCEDURES )

DIVISION, D. KIM SUMMERS, inher official capacity )
as Administrative Law Judge, Tennessee Administrative )
Procedures Division, TENNEEE DEPARTMENT OF )
STATE, TRE HARGETT, in his official capacity as )
Tennessee Secretary of State, TENNESSEE )
DEPARTMENT OF MENTAL HEALTH AND )
SUBSTANCE ABUSE SERVICES, and E. DOUGLAS )
VARNEY, COMMISSIONER, in his official capacity )
as Commissioner of the TennesDepartment of Mental )
Health and Substance Abuse Services, )
Defendantg )

MEMORANDUM OPINION AND ORDER

This matter is before the Court on the motion of plaintiffs, Tri-Cities Holdings, LLC
(“TCH”) and Jane Doe Nos. 1-2and John Doe Nos. 1-6 (“inddwal plaintiffs”) (referred to
collectively as “plaintiffs”) for summary judgmé [Doc. 67]. The defendants have responded,
[Doc. 80], and no reply has been filed. Afgending is the motion of Tennessee Administrative
Procedures Division (“TAPD”)D. Kim Summers (“ALJ Summer¥’, Tennessee Department of
State (“TDOS”), Tre Hargett, Tennessee SecyetdrState (“Hargett”), Tennessee Department
of Mental Health and Substance Abuse ®ew (“TDMHSAS”), and E. Douglas Varney,

Commissioner of TDMHSAS (“Varney”) (referred tollectively as “defendants”) for summary

1 Although paragraph 8 of plaintiffs’ complaint states that the “action challenges discrimination by H[ealth]

S[ervices] [and] D[evelopment A[gency] and Johnson Ciitlyjs clear that no claims are made in this complaint
against either Johnson City or THSDA.
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judgment, [Doc. 70]. Plaintiffs have respondfdoc. 73], and defendants have replied, [Doc.
81]. These cross-motions for summary judgnaetnow ripe for disposition. For the reasons
which follow, plaintiffs’ motion will be DENIED, defendants’ motion will be GRANTED, and
the case DISMISSED WITH PREJUDICE.

l. Standard of Review

Summary judgment is proper where the plegdj the discovery and disclosure materials
on file, and any affidavits show that there is nowgee issue of material fact and that the movant
is entitled to judgment as a matter of lawed. R. Civ. P. 56(c). In ruling on a motion for
summary judgment, the Court must view the factstained in the record and all inferences that
can be drawn from those facts in the lighbst favorable to the non-moving partylatsushita
Elec. Indus. Co. v. Zenith Radio Cqrg75 U.S. 574, 587 (198a)\at’l Satellite Sports, Inc. v.
Eliadis, Inc, 253 F.3d 900, 907 {6Cir. 2001). The Court cannot weigh the evidence, judge the
credibility of witnesses, or determiribe truth of any matter in disputeAnderson v. Liberty
Lobby, Inc, 477 U.S. 242, 249 (1986).

The moving party bears the initial burden dagmonstrating that no genuine issue of
material fact exists.Celotex Corp. v. Catrett477 U.S. 317, 323 (1986). To refute such a
showing, the non-moving party must present ssiggificant, probative evidence indicating the
necessity of a trial for resolving a material factual disputk.at 322. A mere scintilla of
evidence is not enougtAnderson477 U.S. at 252yIcClain v. Ontario, Ltd.244 F.3d 797, 800
(6th Cir. 2000). This Court’s role is limited tietermining whether the case contains sufficient
evidence from which the finder of fact cdukeasonably find for the non-moving party.
Anderson 477 U.S. at 248-4%at’l Satellite Sports253 F.3d at 907. If the non-moving party

fails to make a sufficient showing on an essential element of its case with respect to which it has



the burden of proof, the moving partyastitled to summary judgment.Celotex 477 U.S. at
323. If this Court conddes that a fair-minded jury could n@turn a verdict in favor of the
non-moving party based on the evidence preskenit may enter a summary judgment.
Anderson477 U.S. at 251-52;ansing Dairy, Inc. v. Espy89 F.3d 1339, 1347 (&Cir. 1994).

The party opposing a Rule 56 motion may swhply rest on the mere allegations or
denials contained in ¢hparty’s pleadings.Anderson 477 U.S. at 256. Instead, an opposing
party must affirmatively present competent evide sufficient to establish a genuine issue of
material fact necessitating the trial of that isslee. Merely alleging that a factual dispute exists
cannot defeat a properly supportaedtion for summary judgmentid. A genuine issue for trial
is not established by evidence that is merely cbleraor by factual disputes that are irrelevant
or unnecessaryid. at 248-52.

. Undisputed Facts

This is the third of three lawsuitdiled by plaintiffs arising out of TCH’s attempt to
locate a methadone clinic in Johnson City, Tessee, and obtain frothe Tennessee Health
Services and Development Agency (“THSDA”) statutorily requiredCertificate of Need
(“CON"). In their 63-page complaint, plaiff§ seek declaratory and injunctive relief and
monetary damages for defendants’ alleged violations of the Americans With Disabilities Act, 42
U.S.C. § 12101et seq(“ADA”) and § 504 of the Rehabilitation Act of 1973, 29 U.S.C. § 793.

TCH is a Georgia limited liability compgnwhich proposed to establish an opioid
treatment program (“OTP”) (methadone clinic) Johnson City, Tennessee. The individual
plaintiffs are opiate-addictedsiglents of the Johnson City ar@ad prospective clients of TCH'’s
Johnson City OTP. Tennessee state law reqai@®N from the THSDA before an entity can

establish certain health care services, including an OTP, in Tennessgenerally Tenn. Code

2 SeeNos. 2:13-CV-108 and 2:13-CV-305.



Ann. 8§ 68-11-1601et seq (The Tennessee Health Seescand Planning Act of 2002),
consistent with the public policy of the statbat the establishment and modification of health
care institutions, facilities andervices shall be accomplishéd a manner that is orderly,
economical and consistent with the effectiveedlepment of necessary and adequate means of
providing for the health care of the peopleTehnessee.” Tenn. Code Ann. § 68-11-1603.
Tennessee law also requires the entity operatif@Tdn to obtain a license from the TDMHSAS.
Tenn. Code Ann. 8 33-2-403. As part of the C@Ncess, TDMHSAS isequired to conduct an
independent review of information submitted toSIPA in the application to “ensure that such
information is accurate, complete, comprehensive, timely, and relevant to the decision to be
made by the THSDA.” Tenn. Code Ann. § 68-11-1614(a) and (b).

TCH filed an application for a CON to tablish a non-residential substitution-based
treatment center for opiate addiction and the imnatraof opiate-addictiotreatment at 4 Wesley
Court, Johnson City, Tennessee on March 8, 2QD8c. 15-2 at 1]. As required by Tennessee
Code Annotated § 68-11-1607(c){3YCH gave notice of its afphtion to “state, county and

local government officials, inatling State Senator Rusty CrewState Representative James

% The full statute reads as follows:

(3) Applications for a Ceriifate of Need, including simultaneous
review applications, shall be filed within five (5) days from the date of
publication of the letter of intent. Within ten (10) days of the filing of an
application for a non-residential substitution-based treatment center for opiate
addiction with the agency, the applicant shall send a notice to the county mayor
of the county in which the facility is proposed to be located, the member of the
House of Representative and the senatdhe General Assembly representing
the district in which the facility is proposed to be located, and to the mayor of
the municipality, if the facility is proposed to be located within the corporate
boundaries of a municiity, by certified mail, réurn receipt requested,
informing such officials that an application for a non-residential methadone
treatment facility has been filed witthe agency by the applicant. All
applications, original andimultaneous review, shatlot enter the next review
cycle, unless filed with th@gency within such timas to assure that such
application is deemed complete in accordance with the rules of the agency.

Tenn. Code Ann. § 68-11-1607(c)(3). Although plaintiffs allege in their complaint that § 68-11-1607(c)(3) “is
discriminatory and facially invalid under the ADA and tRehabilitation Act,” they seek no relief related to the
statute in their complaint in this case.
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(Micah) Van Huss, Washington County Mayor Daldridge, and City of Johnson City, City
Mayor, Jeff Banys.” [Doc. 15-2 at 18¢ealso letter of March 5, 2013, Doc. 15-2 at 122].

While the CON application was pending, HGiled, on April 1, 2013, the first of the
three federal lawsuits related to its efforts ttakksh its proposed methadone clinic in Johnson
City. SeeTri-Cities Holdings, LLC, Jane Doe Nok:2, and John Doe Nos. 1-6 v. The City of
Johnson City, Tennessee, Johnson City Boafdooimissioners, and the Johnson City Board of
Zoning AppealsNo. 2:13-CV-108 Tri-Cities I"). The plaintiffs sought, among other things, a
declaration that Johnson Cityzoning ordinance relating to mh@done clinics was facially
invalid and in violation of the ADA and Rehabilitation ActSeeDoc. 1, No. 2:13-CV-108].
Plaintiffs sought a preliminary injunction steaining Johnson City “from withholding the
necessary permits and permission from the [sidH @ a methadone clinito be located at 4
Wesley Court, Johnson City, TennesseeSedDoc. 2, No. 2:13-CV-108]. On May 24, 2013,
the Court held an all-day evidentiary hearomgthe motion for a preliminary injunction.S¢e
Docs. 36, 40, 41, 42, No. 2:13-CV-108]. The Caligmissed plaintiffs’ complaint without
prejudice on June 12, 2013, holding that the mattex not ripe for disposition because TCH did
not have, and might never have, @I from the State of Tennessee&segDoc. 45, No. 2:13-
CV-108]. Plaintiffs did noappeal the Court’s judgment.

Meanwhile, TCH’s application for a QDwas proceeding. On June 8, 2013, Mr.
Dunlap, TCH’s attorney, sent latter, a copy of which does nappear to ben the record,
requesting what Mr. Dunlap characterizes asamesommodation” under the ADA. On June 11,
2013, TDMHSAS issued its revieand analysis as required bgnnessee Code Annotated § 68-
11-1608, [Doc. 15-1]. TDMHSAS concluded that could not “suppdr approval of the

application because the majority of the critesiad standards for the type of facility being



proposed in the application have not been metd. @t 4]. More specifically, TDMHSAS
concluded, among other things, tinged for the facility “has ndieen clearly established,” and
that the “project does not contribute to the olfenad orderly development of healthcare” in the
region. [d. at 5,6]. THSDA considered the TCH CGigplication at its monthly meeting on
June 26, 2013. [Doc. 31-3].

At the outset of the June 26 hearing, itsweted that the application was opposed by
Senator Rusty Crowe, Congressman Phil Roe, Gity of Johnson City, various healthcare
providers, medical doctorand private citizens.Id. at 4-5]. An initial statement was made by
Jim Christoffersen, THSDA'’s geeral counsel, who outlined the general legal and policy bases
upon which the agency’s decision was to be madg,the statutory cetia of need, economic
feasibility, and contribution tdhe orderly development of healthcare, and Tennessee’s state
health plan and its “Guidelines for Growth.ld[at 6]. He also noted this Court’s holding in
Tri-Cities | and urged that “the deston not be based on zoningécause the zoning issue had
not “been definitely determined.”ld. at 8]. Mr. Christoffersen s made the agency aware of a
June 18 letter from Mr. Dunlap which he requested that “tfapplicant be praded with all
reasonable accommodations or modificationspand all applicable requirements necessary to
enable its application to be @pved, as required by the ADand RA,” and noted the letter’s
threat to sue THSDA.I4. at 8-9].

Both opponents and supporters of the appboawere present fahe hearing and were
allowed to speak. The opponents included anrajorepresenting th€ity of Johnson City,
Johnson City’s mayor, himself aral surgeon who treats addicnd Steven Lloyd, a board-
certified internal medicine physician, Associdean of Medicine at the Quillen College of

Medicine at East Tennessee Stdtaversity, Associate Chief @taff at the Mountain Home VA



Medical Center, and a practicing hospitalistd. [at 10-94]. After extensive questioning and
statements by THSDA members, a motion waslento approve the CON application. The
motion failed by a 3-6-1 voteld. at 196-97].

At the conclusion of the hearing on June 28, Mr. Dunlap addressed the chairman as
follows: “On behalf of my individual clients, o, as | would submit to the panel, are disabled,
under the Americans With Disabilities Act, lowld ask, is there anytig that the panel can
identify with the application that would enaltkee CON to go forward and allow my individual
clients to be able to receive reasonableessdo treatment for their disabilities?id.[at 197].

Mr. Dunlap was directetb “talk to staff.” [d. at 198]. Then, on June 28, 2013, Mr. Dunlap
mailed a letter to Melanie M. Hill, Executive Director of THSDA, which he referred to as a
follow[ ] up on my letter of Jun&7, 2013” and stated that henderstood the chairman, at the
end of the hearing, to direct him to contel$DA staff to pursue my request for a reasonable
modification or accommodation.” [Doc. 15-5 at 1Yir. Dunlap stated that “[TI[HSDA has not
made a reasonable modification of its rules seglilations required under the ADA and RA to
allow the CON to be granted,” and requestemt THSDA modify “one or all of the criteria
related to need, economic feasibility, and orderly development . . . and allow the CON
application to be approved.” The lettequested that this be done by July 5, 2018. &t 2-3].

On July 8, 2013, plaintiffs filed their secondvkuit, this time in the Middle District of
Tennessee, against THSDA and thensalohnson City defendants asTin-Cities |, again
alleging violations of the ADAand Rehabilitation Act. See Tri-Cities Holdings, LLC, et al. v.
THSDA, et al No. 3:13-CV-669 (M.D. Tenn.), filed as Ddcin No. 2:13-CV-305 in this Court)
(Tri-Cities Il). The case was transferred to this district from the Middéridi of Tennessee on

November 13, 2013, and has proceeded in thisriCas case No. 2:13-CV-305. The complaint



has been amended twice in this Court, firsatal Melanie M. Hill in he official capacity as
Executive Director of THSDA, as a party defendasgeDoc. 113 in No. 2:13-CV-305], and
second to add the individual members of THSDAhieir official capacitiess party defendants.
[SeeDoc. 136 in 2:13-CV-305]Tri-Cities Il remains pending in this Court. TDMHSAS and its
commissioner are not sued in No. 2:13-CV-305.

On July 19, 2013, TCH filed an administratiappeal of THSDA’s CON decision with
the Secretary of State’s Adnmistrative Procedures Division (“APD”) pursuant to Tennessee
Code Annotated § 68-11-610 and the Tenness&eranAdministrative Procedures Act and the
appeal was assigned to ALJ Summers. Jofty 25, 2013, Mr. Dunlap mailed a letter to
“Department of State Administrative Proceduiwision” in which he “ask[ed] your office
directly to provide my clients with a reasonabiedification of any and all applicable state and
local rules and regulations as required under therfgans With Disabilities Act . . . to allow
TCH to operate its Opiate Treatment Prograrh ®esley Court, or elséhere, in Johnson City,
Tennessee.” [Doc. 15-6]. In thetter, Mr. Dunlap claims thafHSDA and Johnson City have
both violated the ADA and Rehaitédtion Act and stated that hveould “be asking the federal
court to stay the above-captionadministrative appeal | havdeld while the federal case is

pending.” He states that ‘[tlhe administratiyigpaal claims are included in counts 13 and 14 in
the federal complaint.”Idl. at 3-4].

According to the letter, “[T[HSDA'’s clearljlegal requirement to nidy local politicians
when we applied for the clinic provides the leteengage the federaburt to provide equitable
relief enforcing issuance of the CON.1d[at 6]. On July 29, 2013, MRunlap sent a letter to

ALJ Summers in which he moved to stay the "administrative appeal process pending resolution

of the federal court action.” (exring to No. 3:13-CV-669 in thenited States District Court for



the Middle District of Tennessef)oc. 15-7]. The letter concludésat “I am again respectfully
asking you, [TJHSDA, and Johnson City to piaer a reasonable modification under the ADA
and the Rehabilitation Act to allow TCH to locatte OTP clinic in Johnson City.” The letter
was copied to both the general counsel for DASNd the city attornefor Johnson City. If.].
Conference calls between ALJ Summers and ttoereeys for the parties in the administrative
appeal were held on July 31 and Septemb&0%3. During the September 5 conference call,
Mr. Dunlap again asked that the proceedingsthged pending a decision in the federal court
which he claimed “would resolve the CON appeaid “would be very shortly forthcoming.”
After the September 5 conference call, the retgioesstay of the admistrative proceeding was
granted, over the objection of THSDA's counsel.o¢D71]. There was another conference call
on November 5, 2013, and neither party had anything new to refubit. [

Meanwhile, Tri-Cities Il had been docketed as case R:13-CV-305 upon its transfer to
this Court from the Middle Disttt of Tennessee. Within dag$ the transferthe Johnson City
defendants moved for a stay, [Docs. 98, 100, A13-CV-305], and THSDA filed a motion to
dismiss, [Doc. 109, No. 2:13-G805]. On December 10, 2013, the parties appeared before
Chief United States Magistrate Judge Dennidlritihan for a hearing on the motions to stay,
[Doc. 133, No. 2:13-CV-305]. Defendargsught the stay on the basis tAai-Cities Il had
been filed by plaintiffs in the Middle District Gfennessee in defiance of this Court’s prior ruling
in Tri-Cities | that the matters were not ripe forspiosition because the plaintiffs had not
received a CON and license from the Stat&efnessee. [Doc. 137 at 4-5, No. 2:13-CV-305].
Mr. Dunlap, representing plaintiffs, candidly indiedtto the magistrate judge that plaintiffs
disagreed with the earlier ripessedecision and suggested to thegistaate judge that the case

should proceed because the CON application evaadministrative appeal and had then been



stayed for approximately 60-days “waiting for a direction from the Federal Court in this case.”
[Id. at 11-13]. The magistratedge expressed some consternatia the admirstrative appeal
had been stayed at the requesMof Dunlap and ultimately ented an order finding plaintiffs’
explanation for filing their suit in the Middle Etrict of Tennessee toe “rather obvious judge-
shopping” and “if not a sanctionable contempt taiaty manifested a contemptuous attitude
toward this Court's earlieratision.”[Doc. 135, No. 2:13-CV-30&t 4]. The magistrate judge
further found that “plaintiffs’ ounsel has been more than albdse with his interpretation of
what occurred while this case was pending betbeeMiddle Districtof Tennessee,” and his
arguments tread [ ] “perilously close to being offensivdd.][ The magistrate judge held that
the ruling of the Court iffri-Cities | was binding on plaintiffs and thét is the law of this case
that the plaintiffs must procurer at least attempt to procure, taén administrative approvals.”
[Id. at 5]. The magistrate judge noted that it Wi@ssonable to concludéat the district judge
will not change his opinion that plaintiffs musttempt to procure a Certificate of Need, and a
license from the Tennessee Health Services Agdrafpre this Court can entertain their suit.”
The magistrate judge further noted that:
Plaintiffs’ application for a certificate of need has been

denied, and an appeal of thand# is now pending before a state

administrative law judge. Durg argument, the court was quite

surprised to learn that an adnsitrative law judge has delayed

considering the appeal of thatenial based upon plaintiffs’

counsel’s representation to her thatintended to ask this court to

stay, i.e., enjoin, any action by rhe That would seem to be

contrary to plaintiffs’ professedeed for a quick resolution to this

litigation.
[Id. at 6]. Plaintiffs’ motion testay was therefore deniedld.]. Plaintiffs did not appeal the

magistrate judge’s order pursuant to FederdeRu Civil Procedure 72(a) and 28 U.S.C. §

636(b)(1)(A).
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Another conference call hadeen scheduled with the administrative law judge for
January 10, 2014. On January 8, 2014, an e-mailringuas sent by the ALJ to counsel for the
parties concerning any further developments enfédderal litigation. MrDunlap responded that
there were no new developments, despite dheve described developments before the
Magistrate Judge just a morehrlier, and that the motion for summary judgment and the motion
to dismiss were still pending. On March 7, 204, Christoffersen filed a motion on behalf of
THSDA asking that a hearing be scheduled an ddministrative appeal and attached to the
motion was a copy of the December 10, 2013 order issued by Judge Iri8eabo¢. 31-5]. On
March 10, 2014, Mr. Dunlap responded to T¥M8s motion, once again objecting to any
hearing on the administrative appeal prior to tsolution of the federal court litigation. Mr.
Dunlap once again requested “a reasonable motidicao allow the CON to be issued.” He
further stated that “this tribufis continuing failure to do this creates a cause of action that
Petitioner may bring against [ALJ Summers]iidaindicated that if a hearing was scheduled on
the administrative appeal, “petitioner respectfully indicates that it will have no choice but to join
Your Honor, in an official capacity, and thisbunal, as defendants in the pending federal court
action.” [Doc. 15-10 at 4] (underlining in igmal). Mr. Dunlap’s 21-page filing in the
administrative action made no mention of the tgw@ments in the federal litigation. On March
12, 2014, Mr. Dunlap sent another letter toJAGummers “to outlindurther [his] position
regarding the previous requests'daio request “a conference . . .dpecifically to address the
reasonable request modification requedtefore a full-blown hearing is scheduled.” [Doc. 15-
11] (emphasis in original).

On March 14, 2014, ALJ Summers enteredoater in the admistrative appeasua

sponterevoking Mr. Dunlap’s permission to appée#o hac vicein the administrative matter. In

11



her order, ALJ Summers referencikll. Dunlap’s lack of disclose of matters related to the
federal court action, noted his “threats” to joive administrative layudge and the THSDA in
the federal court actioshould the stay of the administrative proceedings be lifted and the CON
appeal set for hearing, noted his demands Th&DA “grant the requested modifications of
[TIHSDA rules and the disputed CON evdroagh the [TI[HSDA'’s obligation to provide this
relief is yet to be deteined, either by this trimal or in the federal cwts,” and found that Mr.
Dunlap’s actions in the administrative caselated various Tennessee Rules of Professional
Conduct, had expressed his contempt for the @iditrative proceedings in the tribunal, and had
“unnecessarily impeded a resolution of theNC&ppeal.” [Doc. 15-12]. On March 24, 2014,
Mr. Dunlap sought reconsdation of the order revakg permission to appearo hac viceand
moved for ALJ Summers’s recusal. On A®j 2014, ALJ Summers deed both motions.
[Doc. 15-14].

On May 1, 2014, TCH appealed theler revoking permission to appgao hac viceto
the Chancery Court for Davidson County,nfiessee. On December 10, 2014, the Chancery
Court upheld ALJ Summers’s resation of counsel’s admissiopro hac vice concluding,

among other things:

Without evidence and compelling legal authority, Mr.
Dunlap stated that ALJ Summers retaliated against him for
advising her (a) that she wasbgect to the ADA and (b) that she
bore certain responsiities under the ADA. . . His conduct, his
lack of candor with ALJ Summerand his misrepresentation of his
duplicative federal court filingaent beyond “forceful prose . .”

* Mr. Dunlap described his statements to ALJ Sumrasr&orceful prose” and maintained that they were not

intended as disrespectful.
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. .. His [Mr. Dunlap’s] desaption of his own conduct as a
zealous assertion of his clienADA rights is grossly inaccurate
and is more aptly described as duplicitous and bullying.

Mr. Dunlap's statements to ALJ Summers were untrue.
Judge Greer had ruled thatshiclient had to exhaust its
administrative remedies. Mr. Dunlajd not like that ruling . . . .
Mr. Dunlap provided no informatioabout the status of the federal
litigation. Rather, Mr. Dunlap chesot to reveal the federal court
ruling and to intentionally asseatlegal position dectly contrary
to that federal court decision.

ALJ Summer's conclusion that Mr. Dunlap misrepresented
the status of the federal litigation and used the misrepresentation to
attempt to coerce a decision frdmar in his client's favor without
an administrative hearing is supported by the record . . .

Mr. Dunlap argued that he halge right to fairly comment
on the legality of the administraéyproceedings in reference to the
ADA. His right to comment is nan dispute; rather, the dispute
centers on his failure to be forthcoming and candid with ALJ
Summers about the federal courbgeedings . . . . Similarly, his
posturing that his client hasehright to make HSDA aware of
imminent federal enforcement actiserves only as a distraction,
not an effective explanation for his misrepresentations or attempt
to coerce . . .

... Mr. Dunlap characterizdss conduct as an appropriate
attempt to discuss the ADA. However, his written statements were
not attempts to make ALJ Summers aware of the federal law and
its implications. Instead, he deddrthat “if” ALJ Summers took
action, he would haveo choice but to sue hén federal court.
This language is not a discussion federal law, but a direct
challenge to ALJ Summers' authority . . .

13



Despite being advised by tiederal judge and the federal
magistrate that he needed to exhaust his administrative remedies,
Mr. Dunlap repeatedly demartidhat a CON issue without a
hearing and asserted that ALJ Summers' failure to issue one
forthwith constituted a violation of federal law. His actions were
tantamount to harassment and an attempt to intimidate ALJ
Summers. . .

No lawyer is entitled to use threats and intimidation to
force a judge to perform a discretionary act and such conduct
evinces a persistent resolve undermine and to bend the justice
system to that lawyer's will.Galbreath v. Bd. of Profl
Responsibility 221 S.W.3d 660, 666-667 (Tenn. 2003 ). In so
doing, the lawyer has inflicted grievous injury upon the judicial
process.ld. Counsel for HDCA is correct that Mr. Dunlap's
charges of bias and retaliation thre part of ALJ Summers and his
subsequent act of suing herfederal court "go far beyond the use
of unwise semantics or mere harsh language directed toward the
tribunal." His conduct, e.g., mislead ALJ Summers, threating to
sue her and joining her in the federal litigation, caused
unwarranted delays in the adnstnative hearing and disrupted the
orderly administration of justice. Mr. Dunlap took all of these
actions without a sound basis in law, and certainly, without a
foundation in fact. ALJ SummerBad substantial and material
evidence to revoke Mr. Dunlagiso hac viceadmission.

[Doc. 51 at 18, 19, 21-22, 22, 23, 24, 26, 27]. The Davidson County Chancery Court’s judgment

was appealed to the Tennesseair€Cof Appeals, which issueis judgment and opinion on

February 22, 2016, affirming the Chancery Court’s judgmé&de Tri-Cities Holdings, LLC v.

Tennessee Health Services and Development AgéltcyM2015-00058-COA-R3-CV, 2016

WL 721067 (Tenn. Ct. App. Feb. 22, 2016). Thennessee Supreme Court denied TCH’s

application for permission to appeal on June 23, 2016. [Doc. 58].

TCH thereafter moved to dismiss its adisirative appeal because it was unable to

renew its option to lease the premises at 4 ¥yeGburt, Johnson §it Tennessee and could find

no other location for the clinic. [Attachment 2Declaration of James B. Christoffersen]. ALJ
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Stovall then dismissed the administrative appeal pidjudice. [Attachment 4 to Christoffersen
Declaration].
1. Analysis

Plaintiffs’ claims are set out in eight countge complaint filed in this case. In Counts
1 and 2, plaintiffs assert claims under the Rehabilitation Act (Couamd.)Title Il of the ADA
(Count 2) against ALJ Summers, TDOS and TABDfailure to make reasonable modification.
In Counts 3 and 4, plaintiffs asselaims under the Rehabilitati Act (Count 3) and Title Il of
the ADA (Count 4) for TDMHSAS's failure to rka reasonable modification. In Counts 5 and
6, plaintiffs assert claims under the Rehdadilon Act against ALJ Summers, TDOS and TAPD
for retaliation against TCBl. In Count 7, plaintiffs assedlaims under Title Il of the ADA
against ALJ Summers, TDOS and FB for retaliation against T®C In Count 8, plaintiffs
assert claims under the fedeaald state due process clauagainst ALJ Summers, TDOS and
TAPD.

Plaintiffs seek summary judgment on theasonable modificatiomd retaliation claims
set forth in Counts 1 through 7 of the complaifihe defendants seek summary judgment as to
all counts. Plaintiffs do not address their quecess clause claim in Count 8 and defendants
address it only in a footnote. According to defants, “should Plaintiffs choose to pursue such
claims, they will be subject to many, if not af, the defenses described above, and defendants
assert that they will be entitled to summary judgment thereupon.” [Doc. 71 at 19 fn. 8.

A. Reasonable Accommodation

> The title given by plaintiffs to Counts 5 and 6 ise #ame. The body of Countgaragraph 260-264, suggests

that plaintiffs intended a retaliation claim against TDMHSAS. Either way, the outcome is the same.
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Both the ADA and the Rehabilitation Attprohibit discrimination against individuals
with disabilitied by public entities. See 42 U.S.C. § 12182(b)(2)(A)(ii) (prohibiting
discrimination by “failling] to make reasonablmodifications in policies, practices, or
procedures, when such modifications are negsgst afford such goods, services, facilities,
privileges, advantages, or accommodations toviddals with disabilities, unless the entity can
demonstrate that making such modifications \iduhdamentally alter the nature of such goods,
services, facilities, jrileges, advantages, or accommodations.); 28 CFR § 35.130(b)(7) (same).

Three inquiries are made with respecttoequested accommodation: (1) Whether the
modification requested was reasonable, (2) whetheas necessary for the disabled individual,
and (3) whether it would fundamentally altee nature of the pgram or activity. PGA Tour,
Inc. v. Martin 532 U.S. 661, 682-83 (2001). An ADA piaff “bears the initial burden of
proposing an accommodation and showing that accommodation is aigjtively reasonable’”
Kleiber v. Honda of Am. Mfg., Inc485 F.3d 862, 870 {6Cir. 2007) (quotingHedrick v. W.
Reserve Care Sys. and Forum HeaRB5 F.3d 445, 457 {&Cir. 2004)).

“[Aln accommodation is reasonable unless fuiees ‘a fundamental alteration in the
nature of a program’ or imposes ‘undueaincial and administrative burdens.8mith & Lee
Assoc. v. City of Taylorl02 F.3d 781, 795 {6Cir) (quotingSoutheastern Cmty. College v.
Davis 442 U.S. 397, 410, 412 (1979)). The SupremerCuas indicated that, “in most cases,”

determining whether an accommodation is “reasonable” will require the district court “to

® The Court will refer only to the ADA in its analysisitismuch as both acts are interpreted consistently with one
another.” MX Group, Inc. v. City of Covingto293 F.3d 326 (6Cir. 2002).

" The Rehabilitation Act does not comtain explicit accommodation requireme®ee Wisconsin Cmty. Servs. v.

City of Milwaukee 465 F.3d 737, 746 {7Cir. 2006). lIts implementing regulations, however, do set forth such a
requirement.See28 CFR § 41.53.

8 tis not disputed by the parties in this case that drug addicted individuals are disabled under tHgeaDMX

Group, 293 F.3d at 336-42.

° Plaintiffs appear to disagree withis and repeatedly referetstate’s duty under the ADds “affirmative.” In his

letter to ALJ Summers on March 12, 2014, Mr. Dunlap states that “it is not incumbent on me to take the initiative to
fashion a remedy. Rather, itis your duty.” [Doc. 15-11 atP&intiffs offer no authority to support this position.
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conduct an individualized inquiry and ke appropriate findings of fact.”"School Board of
Nassau County v. Arlinet80 U.S. 273, 287 (1987). “In casesoalving waiver of applicable
rules and regulations, the overall focus should bavbether waiver of the rule in the particular
case would be so at odds with the purposesnbethie rule that it would be a fundamental and
unreasonable change.”Jones v. City of Monrge341 F.3d 474, 480 {6Cir. 2003) (quoting
Dadian v. Village of Wilmette269 F.3d 831, 838-39'{TCir. 2001)). The burden of proving that
an accommodation is not reasonable lies with the public emdity.

In the present case, plaintiffs havedmaseveral requests for what they see as a
“reasonable” accommodatidh,each of which had as its esfive a grant of TCH's CON
without having to pursue it administratively ordhgh the state courts, and whether consistent or
not with Tennessee’s state health pthnin other words, however phrased, the only
accommodation plaintiffs view as reasonablethiis case is an ougft grant of the CON?
Plaintiffs claim they have made a requestreasonable accommodatiohthe defendants on the
following occasions: (1) On June 8, 2013, Mr. aymkent a letter requesting what Mr. Dunlap
characterizes as an “accommodation” under the ADA (not in record); (2) on or about June 17,
2013, TCH and the individual plaintiffs requestey letter that THSDA provide TCH with a
reasonable modification of THSDA rules “to alldhe granting of TCH's CON application,”

[Doc. 1 at 1 190]; (3) at the conclusion of G®N hearing, plaintiffsequested that THSDA

19 plaintiffs’ memorandum refers to the requests asltiple well-founded and carefully-crafted requests for a

reasonable modification,” [Doc. 68 at 5], but offer no other analysis of their requests. Map BRiaskcribes his

belief that TCH was entitled to a CON without a hearing as a “good faith” belief. [Doc. 68 at 9].

1 Plaintiffs assert that “[i]t is undisputed that the [defendants] failed to provide TCH with a reasonable
modification as required under the ADA to allow the CON to be issued.” [Doc. 68 at 4]. It is undisputed that the
CON was not issued, but plaintiffs do not address the “reasonableness” of their requests. TGHjtthattorney,

Mr. Dunlap, has approached the case, as well as the fitadrswith the attitude that TCH is entitled to the CON

and location of its OTP in Johms City just because TCH “says” it is entitled to do so. As a result, plaintiffs’ filings
with the Court have lacked basic legal analysis which would have been helpful to the Court.

12 Mr. Dunlap’s letter to Commissioner Varney could arguably be construed as a request that he change the
recommendations and conclusions of TDMHSAS without &myving that they are factually incorrect or motivated

by some discriminatory intent. In any event, the ultimate modification requested was “to allow TCH to locate its
Opiate Treatment Program” in Johnson City. [See Doc. 15-15 at 14].
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provide TCH with a reasonable accommoaoiati“to allow the granting of TCH's CON
application,” |d. at § 191]; (4) on June 28, 2013 pldfstrequested by letter that THSDA
provide TCH with a reasonable modificationTHiSDA rules “to allow the granting of TCH’s
CON application,” [d. at T 192]; (5) on July 28, 2013uly 29, 2013, March 12, 2014, and
March 14, 2014, TCH made a formal requestTAPD, TDOS and ALJ Summers for a
reasonable modification “to allow it pen an OTP in Johnson CityJt[ at {1 206]; and (6) on
April 7, 2014, TCH made a formal requestwriting to Commissioner Varney, TDMHSAS, for
a reasonable modification “to alloWCH to obtain a Certificate of Need and allow it to establish
an opiate treatment program (OTP) in Johnson City.”

The purpose of the CON requirement Tennessee is set out at Tennessee Code
Annotated 8§ 68-11-1603 where it is declared “tothe public policy of this state that the
establishment and modification of health carstifations, facilitiesand services shall be
accomplished in a manner that is orderly, ecanamand consistent with the effective
development of necessary and adequate meamowitling for the healtltare of the people of
Tennessee.” The Court agrees with the staendants that the “modification” requested by the
plaintiffs is objectively unreasonable and would result in a fundamental alteration of the
Tennessee CON program. Plaintiffs’ demand ftislanket exception” from the requirements of
the Tennessee program “would be so at odds thélpurpose behind the rule that it would be a
fundamental and unreasonable chang#ohes 341 F.3d at 480. In fagbjaintiffs have offered
no legal authority or case law suppfor their very broad theorgf this case, which seems to go
something like this: “l am disabled or seekptovide a covered healdervice to the disabled;
therefore, | should be automatigaexempt from all statutoryrad regulatory criteria, i.e., need,

economic feasibility, and orderly development, filee issuance of a CON.” Such an approach
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would not only undermine the purposes of theessee Health Servicaad Planning Act, it
would destroy it altogether. Undplaintiffs’ theory,any hospital, nursing home, surgical center,
and like facility that provides health servicesatty disabled person would become automatically
approved for a CON and, in effect, be totally epefnrom the requirements of the Planning Act.
Neither the ADA nor the Rehabilitation Act requiisuch a result. Thaefendants’ motion for
summary judgment on the reasonadteommodation claims is GRANTED.

B. Retaliation

Counts 5 (Summers/APD/DOS), 6 (SumstAPD/DOS) and 7 (Summers/APD/DQOS)
claim retaliation againsiCH in violation of the ADA and Relditation Act. TCH alleges that
its attorney, Mr. Dunlap, simply “demand]ed reasonable modification under the ADA, and
discuss[ed] a well-founded potenti@Vil action against a state adnstrative official if this is
not provided” and was ejected from the adstiative litigation throughhe revocation of his
pro hac vicestatus and accused of criminal condud, extortion, in retaliation. The state
defendants respond, however, that Mr. Dunlap hac vicerevocation was a direct result of
attorney misconduct, and that TCH is bound by thalfiulings of the state courts on the issue.

The framework oMcDonald Douglas v. Gree11 U.S. 792 (1976) governs claims of
retaliation based on circumstantial evidefiteA prima facie case of retaliation requires a
showing that (1) the plaintiff engaged in acgvjirotected under the ADA2) the pulic entity
knew of that activity; (3) the public entity to@n adverse action against the plaintiff; and (4)
there was a causal connection betweeneptetl activity and the adverse actioh.C. v. Shelby

Cnty. Bd. Of Edu¢.711 F.3d 687, 697 t(BCir. 2013). “Protected activity typically refers to

13 |t is of note that THSDA, the only agency witlatstory authority to actually grant the CON, is not a party

defendant in this case. See Tenn. Code Ann. § 68-11-16B85also noteworthy that gintiffs use forty-three (43)
pages of their complaint to state the same allegations against THSDA as they have stated in Tri-Cities II.
14 TCH does not argue that it has offedict evidence of actionable retaliation.
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action taken to protect or oppose audtatly prohibited discrimination.”Rorrer v. City of Stow
743 F.3d 1025 (@ Cir. 2014) (quotingGoonan v. Fed. Reserve Bank of New Y@id6 F.
Supp.2d 470, 484-85 (S. D. N.Y. 2013)).

If the plaintiffs establish a prima facie eas'the burden shiftto the defendant to
articulate a legitimate, nondiscriminatory reagonits actions. The defendant bears only the
burden of production; the burden pérsuasion remains with the plaintiffs at all timegVeigel
v. Baptist Hosp. of E. Tenness&®2 F.3d 367, 377-78 {6Cir. 2002). If the defendant
articulates such a reason, the plaintiff may tsbow that the defendant’'s stated reason “is
merely a pretext for discrimination.”ld. at 378. “A plaintiff can demonstrate pretext by
showing that the proffered reason (1) has nsishan fact, (2) did not actually motivate the
defendant’s challenged conduct, or (3) was insufficient to warrant the challenged conduct.”
Dews v. A.B. Dick Cp.231 F.3d 1016, 1021 tK6Cir. 2000). The g@intiff must produce
sufficient evidence from which the jury could reaably reject [the defelant’s] explanation and
infer that the defendant[ ] . . . did not honestlidae in the proffered andiscriminatory reason

.." Braithwaite v. Timken Cp258 F.3d 488, 493-94 {&Cir. 2001) (internal quotations and
citations omitted).

Mr. Dunlap, a lawyer licensed to praetin the state of Georgia, was granped hac
vice admission by ALJ Summers in the administmatappeal of the denial by THSDA of the
CON application of TCH. On March 14, 2014, ALJ Sumnserg sponteevoked Mr. Dunlap’s
pro hac viceadmission, finding:

CONCLUSIONSOF LAW
1. From the outset, Mr. Dunlapequested a stay of this
administrative proceeding on behalf Tri-Cities until after the

related federal court action wassodved. He never disclosed to
this tribunal that the federalitigation had peviously been
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dismissed for lack of ripeness oatht was now, itself, subject to a
stay in deference to the administrative proceedings.

2. Notwithstanding the recent indication from the federal
court that the CON appeal shouie resolved before the federal
issues are addressed, Mr. Dunlap still insists that the stay of these
proceedings should remain in plaeed has threatened to join the
Administrative Judge and this lttinal in the federal court action
should the stay of the administrative proceedings be lifted and the
CON appeal be set for hearing.

3. In addition, Mr. Dunlap is now demanding that this
tribunal grant the requested mfchtions of [TJHSDA rules and
the disputed CON even thoughe [T]JHSDA's obligation to
provide this relief is yieto be determined, either by this tribunal or
in the federal courts. Mr. Dunlap's demand includes an unveiled
threat that the Administrativaudge and the tribunal will face an
ADA enforcement action by the Depant of Justice should the
Administrative Judge fail tprovide the requested relief.

4. Mr. Dunlap has misrepresentidthis tribunal the status
of the federal litigation and has used this misrepresentation to
attempt to coerce a dswn by this tribunal irfavor of his client
without the benefit of the adnistrative hearing, which he
demands must remain stayed.

5. Mr. Dunlap’s coercion @ misrepresentations are a
flagrant attempt to improperly filmence a judge in violation of
Rules 3.3 3.5 and 8.4 of the Tennessee Rules of Professional
Conduct, as well as Ten@ode Ann.§ 39-14-112.

6. Mr. Dunlap has expressed contempt for this tribunal and
these administrative proceedings, thus, there is no apparent
purpose for his continued participation.

7. Mr. Dunlap’s actions W& unnecessdy impeded a
resolution of the CON appeal ahdve breached the conditions on
which he was grantedro hac viceadmission to practice law in
Tennessee. In accordance with Rule 19(c), Mr. Dunlap’s
permission to appear in this matf@o hac viceis appropriately
and necessarily revoked.

[Doc. 15-12 at 9-10].

The ALJ’s revocation order was appeakedthe Davidson County Chancery Court,
which affirmed the ALJ’'s order in full excepor the finding that Mr. Dunlap had violated
Tennessee Code Annotated § 39112, and then to the Tennesseeurt of Appead. In an

opinion issued on February 22, 2016, the Court of Appeals affirmed the Chancery Court

21



judgment, finding that the evidence supported timding that Mr. Durdp had breached the
conditions on which he was grantgdo hac viceadmission. Tri-Cities Holdings, LLC v.
Tennessee Health Services and Development Ageatg WL 721067 (Tenn. Ct. App. 2016).
Finding the ALJ’s factual findingsupported by substantial and m@kevidence,” the Court of
Appeals “agree[d] that Mr. @nlap’s conduct did not comply with Tennessee Supreme Court
Rule 8, Rules of Professional Conduct'3[prohibiting false statement of fact or law to tribunal
by lawyer], 3.8° [prohibiting a lawyer from seeking to influence a judge], and’ §ptofessional
misconduct], rendering revocation of lpso hac vicestatus appropriate.”ld. at 8, 10. The
Tennessee Supreme Court denied TCH’s application for permission to appeal on June 23, 2016,
rendering the ALJ’s order final. [Doc. 58].

A plaintiff proves the fourth element of his or Ipgima faciecase, the causal connection

between the protected activitm@the adverse action, by produgievidence sufficient to raise

15 Rule 3.3. Candor Toward the Tribunal
(a) A lawyer shall not knowingly:
(1) make a false statement of fact or law to a tribunal; ...
Tenn. Sup.Ct. R. 8, RPC 3.3.

16 Rule 3.5. Impartiality and Decorum of the Tribunal
A lawyer shall not:
(a) seek to influence a judge, juror, prospective juror, or other official by means pabipiaw; ...
Tenn. Sup.Ct. R. 8, RPC 3.5.

" Rule 8.4. Misconduct

It is professional misconduct for a lawyer to:

(a) violate or attempt to violate the Rules of Professional Conduct, knowingly assisiuoe another to do so,
or do so through the acts of another;

(b) commit a criminal act that reflecéslversely on the lawyer's honesty, trustworthinesfitness as a lawyer in
other respects;

(c) engage in conduct involving dishonesty, fraud, deceit, or misrepresentation;

(d) engage in conduct that is prejudicial to the administration of justice;

(e) state or imply an ability to influence a tribunal or a governmental agency or official on grounds unrelated to
the merits of, or the procedures governing, the matter under consideration;

(f) knowingly assist a judge or judicialfficer in conduct that is a violation of applicable rules of judicial
conduct or other law; or

(g) knowingly fail to comply with a final court order en¢el in a proceeding in which the lawyer is a party,
unless the lawyer is unable to comply with the order or is seeking in good faith to determine the validity,
scope, meaning, or application of the law upon which the order is based.

Tenn. Sup.Ct. R. 8, RPC 8.4.
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the inference that the protected activity was the likely reason for the adverse &¢étiarn v.
Erie County Care Facility 150 F.3d 584, 589 {6Cir. 1998). The causal connection is
strengthened if the defendantstaliation action ocewed soon after the aintiff's protected
activity. Smith v. Ameriteghl29 F. 3d 857, 865-66 {&Cir. 1997). The Sixth Circuit, however,
has stated that, in retaliation cases, temporal proximity alone féigrent to establish plaintiff's
prima faciecase.Harrison v. Metro. Gov't of Nashvillé0 F.3d 1107, 1109 {6Cir. 1996).

A defendant is entitled to sumary judgment on a claim oihlawful retaliation when he
can show that “he would have taken the sanm®rain the absence of the protected activity.”
Thaddeus-X v. Blatterl75 F.3d 378, 399 {6Cir. 1999) én bang (plurality op.). See also
Thomas v. Ehy481 F.3d 434, 442 {6Cir. 2007) (citingThaddeus-¥X Cameron v. Grainger
County 274 Fed. App’x 437, 440 I(’BCir. 2008). Defendants Summers, Hargett, and the
Administrative Procedures Divisiaof the Office of the Secretary of State argue that plaintiffs
are now “precluded from assieg that defendant Summers/oked TCH attorney Dunlapigro
hac viceprivilege in retaliation for Mr. Dunlap’s demand for a reasonable accommodation under
the ADA or Rehabilitation Act.” [Doc. 71 al6]. Defendants furtheargue that it is
conclusively established, as a result of the state court proceedings, that it was Mr. Dunlap’s
misconduct, i.e. violation ofupreme Court Rule 8, RPC 3.3, 3.5 and 8.4, that led to revocation
of his pro hac viceprivilege and TCH cannot relitigatéhat now-settled issue,” citing the
doctrine of issue preclusionld[].

The Sixth Circuit recently seut a succinct statement oftlkloctrine of issue preclusion
in this circuit:

. . . [l]ssue preclusion, often refed to as colleral estoppel,
“precludes relitigation of issues tdct or law actually litigated and

decided in a prior action betweerethame parties and necessary to
the judgment, even if decided agtpaf a different claim or cause

23



of action.” Gargallo v. Merrill Lynch, Pierce, Fenner & Smith,
Inc., 918 F.2d 658, 661 {6Cir. 1990). Four requirements must be
met before issue preclusion applies:
(1) The precise issue must have been raised and
actually litigated in theprior proceedings; (2) the
determination of the issue must have been necessary
to the outcome of the prior proceedings; (3) the
prior proceedings must have resulted in a final
judgment on the merits; and (4) the party against
whom estoppel is sought must have had a full and
fair opportunity to litigatethe issue in the prior
proceeding.Cobbins v. Tenn. Dep’t of Transp66
F.3d 582, 589-90 {Cir. 2009) (citingN.A.A.C.P.,
Detroit Branch v. Detroit Police Officers AssB21
F.2d 328, 330 (BCir. 1987)).
Georgia-Pacific Consumer Products v. Four-U-Packaging, In¢ 701 F.3d 1093, 1098 {6
Cir. 2012); se also Stryker Corp. v. National Union Fire Ins..0881 F.3d 819, 824-25 {6
Cir. 2012).

It appears that only the first requirementifsue preclusion is at issue here. Defendants
argue the precise issue raised in plaintiffsstant complaint, i.e., whether ALJ Summers
retaliated against TCH by revoking Mr. Dunlapi® hac viceprivilege after he demanded that
she grant TCH’s CON applicatioff without the formalities requireid an administrative appeal,
was raised in the administrative proceedjngscided against TCH, and affirmed by the
Davidson County Chancery Court and the TennesXma&t of Appeals. In that litigation,
according to defendants, it was preolayy established that Dunlapf@o hac vicestatus was
revoked because of his misconduct, not inliegtan for rights asserted under the ADA.

TCH only partially responds to the argurhenade by the defendants. Inexplicably,

TCH’s memorandum in opposition to defendamigtion focuses only on the finding made by

ALJ Summers that Mr. Dunlap’s conduct wag@ation of Tennessee Code Annotated § 39-14-

18 Plaintiffs never explain how ALJ Summers could have granted such a request in light of her lack of statutory

authority to do so.
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112 (extortion), [Doc. 73 at 22-24]. Thahding was not affirmed by the Davidson County
Chancery Court and, therefore, ratnsidered by the Court ofpfeals. TCH totally ignores,
however, the clear findings of the ALJ of serious misconduct opatteof Mr. Dunlap which go
far beyond the single finding by the ALJ that Nbunlap was guilty of extortion. Although he
makes a conclusory argument that thé.JA ejection . . . was without basisiti] at 23], he will
not now be permitted to relitigate that isssace he has had a full and fair opportunity to
litigate it in the prior state proceedings and those proceedings have now resulted in a final
judgment against TCH on the merits. The Coustdfore agrees with the defendants that TCH
is bound by the state courtsling that Mr. Dunlap’pro hac viceprivilege was revoked, not in
retaliation “for properly advancingis clients’ rights under the ADA,"id. at 221°, but rather
“for his violation of rules of professional conduct.” [Doc. 71 at 17].

Even if the Court did not give preclusie#fect to the state court judgment, defendants
would still be entitled to summary judgment 88H’s rehabilitation claims. Although there is
some temporal connection between Mr. Dunldgtters demanding thatehCON be granted and
revocation of higpro hac viceprivileges, TCH makes no otheffat to show that there was a
causal connection between the protected activiy, the request thatehCON be granted, and
the adverse action, i.e., thevocation of Mr. Dunlap’ero hac viceprivilege. TCH argues only
in conclusory fashion that ALJ Summers’s ortimakes a panoply of baseless allegations and
findings against Mr. Dunlap (iheding felony extortion carrying 12-year prison sentence).”
[Doc. 68 at 5]. Mr. Dunlap splits hairs, shifiame, is willfully blind to the obvious, and uses

inflammatory language, all in an apparent attetopmask his own misconduct. He will not be

¥ The Court certainly does not fault any attorney for aggressively advancing his client’s rights nust do so
within the bounds of the law and the rules of professional conduct. Mr. Dunlap’s lack of candor both in this Court
and in the administrative proceeding call into question hisngitment to appropriate ruled professional conduct.
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allowed to do so. Whether or not he was guilty of felony extoffithat argument misses the
point. Mr. Dunlap was clearly less than cangith the administrative lounal, misrepresented
various matters, and tried to obstruct the orderbgpession of the adminrstive appeal. In
addition, the ALJ’'s order did ndeave TCH without competent @osel to represent it in the
administrative proceedirfg.

C. Count 8: ClaimsUnder Federal and State Due Process Clauses

In Count 8 of plaintiffs’ complaint, thegppear to assert aagin under the federal and
state due process clauses, arguing that SusymaPD, and TDOS have denied TCH “the CON
it rightfully deserves ahhas expended time and financial resources, has Bsipiortunity to
conduct its business and provide a much-nesdedce at the proposed location, and expended
additional attorney’s fees.” [Doc. 1 at § 27 Hurther, the complaintllages that the individual
plaintiffs have likewise been deprived of duegess by “having to drive thousands of additional
miles and expend hundreds of additional hours igedime to receive MMT treatment at distant
OTP clinics.” |d. at 279]. As noted above, nadttparty fully addresses Count 8.

Both the United States Constitution and the Constitution of Tennessee contain
substantially similar limitations on the powergidvernment entities to deprive persons of their
life, liberty, and property. Seoin 1 of the Fourteenth Amendment provides, in part, that a state
shall not “deprive any person bfe, liberty, or propety, without due proess of law.” U.S.
CONST. amend. X1V, 8§ 1. Article I, 8 8 of ti@onstitution of Tennessee states that “No man
shall be . . . disseized of his freehold, libertieprivileges, or . . . deprived of his life, liberty or

property, but by the judgment of his peers or the dd the land.” TENN. CONST. , art. |, § 8.

2 Plaintiffs do argue in their memorandum that the ALJ's “allegation that TCH’s counsel committed felony

criminal extortion” [Doc. 68 at 25] (emphasis added), somehow constituted illegal retaliation. That claim does not
appear to be asserted in the complaint. In any etlentiecord clearly establishes that Mr. Dunlap was guilty of
other misconduct, a fact he conveniently overlooks.

2L n light of this, the Court might question whether any adverse action was actually takenT@inst
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Tennessee courts have repeatedly stated teapribcedural due process protections in both
provisions are essentially the sanfeee Bailey v. Blount County Bd. of. EB03 S.W. 3d 216,
230 (Tenn. 2010)see also Whitehouse v. Whitl&79 S.W. 2d 262, 269 (Tenn. 1998). Due
process does not require all te&uctural safeguards in adnsirative and civil judicatory
proceedings that are generally expected in criminal proceedinggyne v. Metropolitan
Nashville Bd. of Public E380 S.W. 3d 715, 735 (Tenn. 2012) (citih@ichard J. Pierce, Jr.,
Administrative Law Treatis& 9.9, at 679 (Red. 2002)). It is unclear to the Court whether
plaintiffs assert a procedural due prsgelaim or a substantive due process cfaim plaintiff
states a procedural due procelssm through one of two methods:
“(2) [by] demonstrating that his deprived of property as a

result of established state proceslthat itself violates due process

rights; or (2) by proving thathe defendants deprived him of

property pursuant to a ‘ndom and unauthorized aand that

available state remedies would not adequately compensate for the

loss.”
Macene v. MJW, Ing951 F.2d 700, 706 {6Cir. 1991) (emphasis in original) (quoti@pllins
v. Nagle 892 F.2d 489, 497 {&Cir. 1989)). Under the first rtieod, the plaintiff would have to
allege and prove that the fundamentaneénts of procedural due process—néfi@nd an
opportunity to be heard—were absent from the process itSek. Yellow Freight Systems, Inc.

v. Martin, 954 F.2d 353, 357 {6Cir. 1992). Under the second thed, a plaintiff must allege

and prove that available state remedies @aubt adequately compensate for the lo&ee

2 It is likely that the proper vehilfor bringing a due process claim agaihese defendants is under 42 U.S.C. §
1983, not under the ADA or Rehabilitation Acsee Elkins v. Summit County, Q2608 WL 614805, at * 8 n. 2
(N.D. Ohio Nov. 5, 2008).

% TCH does make the claim, in its memorandumgpasition to the defendants’ motion for summary judgment,
that “[tlhe ALJ declared (without gmotice whatsoever) that TCH’s counsemmitted criminal etortion. [Doc.

73 at 22]. It is not clear whether thafers to plaintiffs’ due process clainin any event, TCH raised the same
issue, i.e., lack of notice, in the Tamsee Court of Appeals, which rejecthd claim stating that “the notice . . .
was appropriate inasmuch as Mr. Dunlap was fully advised of the basis of the revocation andopadrthaity
to—and did—include any concern relaito notice in his motion for reconsideration, which was fully considered
by the ALJ.” Tri-Cities Holdings 2616 WL 721067, at * 11.
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Parratt v. Taylor 451 U.S. 527, 543 (1981) (rejecting agadural due process claim where
there was no contention that the procedures themselves were inadeauate)ed on other
grounds byDaniels v. Williams474 U.S. 327 (1986). To stad claim for a substantive due
process violation, a plaintiff must establishatti(1) a constitutionally protected property or
liberty interest exists, and (2) that constitutionally protected interest has been deprived through
arbitrary and capricious actionSee Silver v. Franklin Towhip, Bd. Of Zoning Appeal966
F.2d 1031, 1036 [BCir. 1992) (“To establish a violation sfibstantive due process, a plaintiff
must first establish the existence of a constitaily-protected property or liberty interest.”).
Defendants have moved for summary judgi@nall counts, even though they discuss
Count 8 only in a footnote in their memorandu A movant for summary judgment is not
required to file affidavits or other similar teaials negating a claim amhich its opponent bears
the burden of proof.Celotex Corp. v. Catretd77 U.S. 317 (1986).Summary judgment is
appropriate whenever the non-moving party failsniake a showing sufficient to establish the
existence of an element essentiathat party’s case and on whitttat party will bear the burden
of proof at trial. Id. at 322. Moreover, “the trial court no longer has a duty to search the entire
record to establish that it is bereftanfjenuine issue of material factStreet v. J.C. Bradford &
Co., 886 F.2d 1472, 1479-80"&ir. 1989) (citingFrito-Lay, Inc. v. Willoughby863 F.2d 1029,
1034 (D.C. Cir. 1988)). The non-moving party is unae affirmative duty to point out specific
facts in the record as it has been establisnbath create a genuine issue of material fact.
Fulson v. City of Columbu801 F.Supp. 1, 4 (S.D. Ohio, 199Z%iven the plainffs’ failure to
respond to defendants’ motion for summary jueégt as to Count 8, it arguably should be
granted on the basis of plaintiffiilure to point out specific facts in the record which create a

genuine issue of nerial fact.

28



To the extent, however, that a grant summatgment at this poinbn Count 8 could be
viewed as @&ua spontgrant of summary judgment, the Cohereby gives notice of its intent to
grant summary judgment as to Count 8 unless thmtfffs show cause, ndater than fourteen
(14) days from the date of the entry ofsttmemorandum and order, as to why summary
judgment should not be granted. Defendants Wi#@n have ten (10ylays to respond to
plaintiffs’ filing, if any. See Kistner v. Califanc79 F.2d 1004 (6Cir. 1978) (It is the clearly
established rule that a district counust afford the party against whasna spontesummary
judgment is to be entered ten-days notice analdaguate opportunity t@spond). Plaintiffs are
given notice that their failure tshow cause will result in summadysmissal of Count 8 of their
complaint.

CONCLUSION

For the reasons set forth above, defendantgion for summary judgment, [Doc 70], as
to all counts except for CouBit is GRANTED. Plaintiffs’ motin for summary judgment, [Doc.
67], is DENIED. As to Count &e Court will await plaintiffs’response to the Court’'s show
cause order.

Soordered.

ENTER:

s/J. RONNIE GREER
UNITED STATES DISTRICT JUDGE
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