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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT GREENEVILLE

STEVEN M. TAYLOR,
Plaintiff,
No. 2:14-CV-265-JRG-MCLC

V.

NATHANIEL LOGAN BUCKLES, et al,

N N N N N N N ,

N

Defendants.

MEMORANDUM OPINION

This civil matter is before the Court on the joint motion for summary judgment of
defendants Ron Street and Tom Smith (movdbtsg. 61]. Plaintiff responded in opposition to
summary judgment [Doc. 69], movants repliedum [Doc. 72], and plaintiff submitted a sur-
reply [Doc. 76]. The following motions by plaifitare also before the Court: a motion to “show
just cause” [Doc. 58]; a motion fan extension of time to p&y to defendants’ motion for
summary judgment [Doc. 64]; a motion tongeel discovery [Doc. 65]; a motion for the
appointment of counsel [Doc. 66]; and a motiofideem service of pross” effective against a
defendant who is not a partg the motion for summary judgent—Nathaniel Buckles [Doc.
74]. The Court will grant the motion for surarg judgment, grant plaintiff's motion for an
extension nunc pro tunc, and deplgintiff’'s requests to “show just cause,” to compel discovery,
for counsel, and to “deem servicepybcess” effective. All of @lintiff's causes of action will be
dismissed with prejudice.

l. BACKGROUND

A. Procedural
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Plaintiff filed the instant action under 43.S.C. 8 1983 against several defendants
including Carter County Sheriff Chris Mathish@iff Mathis), Chief Deputy Sheriff Ron Street
(Chief Street); Captain Stevdraylor (Cpt. Taylor), and Coreion Officer Nathanial Buckles
(Officer Buckles) [Doc. 2]. In that complainpjaintiff claimed that he complained to “state
inspectors” about the jail policof opening and closing the cell doors “every hour on the hour
day and night” and that Officer Buckles rettdih against him by placing a member of a white
supremacist gang into his calh two seperate occasions despibhe fact that doing so put
plaintiff, a black man, at seus risk of phygal injury. [Id.]. Plaintiff filed two amended
complaints containing several novel theoriedialility and identifyingnew defendants [Docs.
20, 31, 34]. In one of the new atas, plaintiff accused Deputy Seteand Cpt. Smith of altering
prison policy so that all cell inspections wouwldcur between the hours of 10:00 p.m. and 3:00
a.m. as retaliation for plaintiff filing grievancabout the retaliatory pt@ment of “racist” gang
members in his cell; in another, he clarifieatti®fficer Buckles wasnly responsible for the
first cell mate placement and that three unnamed defendants were responsible for the second
incident |d.]. This Court performed its seening obligations under 28 U.S.C. § 19%6a
spontedismissing the causes of action and defersdéort which plaintiffhad failed to state a
viable claim [Docs. 7, 2@3]. At the conclusion of that prag® this Court stated the following:

To summarize, the only claims which remain in this case, and to which all
defendants should file an answerotiner response, are as follows:

(1) plaintiff's claim that defendant @ections Officer Buckles retaliated
against him for his act of speaking tadl jmspectors about thjail doors being
opened every hour by placing a ragahg member in plaintiff's cell;

(2) plaintiff's claim that the threeobin Doe jailers also retaliated against
him for his act of speaking to jail Spectors about the jail doors being opened
every hour by placing a racist gamgmber in plaintiff's cell; and



(3) plaintiff's claim that defendantsr®&et and Smith retaliated against him

for filing grievances and/or speakingjtol officials by making a policy that cell

inspections would occur bgeen 10 p.m. and 3 a.m.
[Doc. 33 pp. 9-10]. No additional claimsdefendants have been added [Docs. 51! 56].

Chief Street and Cpt. Smith (movants)diléne instant motion for summary judgment on
June 10, 2016 [Doc. 61]. In thatotion, they claim the followingplaintiff has not exhausted
administrative remedies for the claim asserted against them, i.e., retaliatory alteration of the
prison inspection policy; and, regardless, tlag entitled to qualified immunity under the
“undisputed facts” of this cag®ocs. 61, 63]. In support of the request, Chief Street and Cpt.
Smith filed a memorandum and statent of facts [Docs. 41, 42Plaintiff has responded [Doc.
69], filed his own affidavits of fact [Docs. 68-70], and filed a sur-reply to movants’ reply
[Docs. 72, 76].

B.  Factual

Plaintiff is an inmate in the custody oktifennessee Department of Corrections (TDOC)
who was incarcerated at Carter County JaiinfrSeptember 14, 2013 until he was moved to
Johnson County Jail on May 9, 2014 [Doc. 69-1 fRring that period oincarceration, Carter
County Jail had a policy under whicell inspections were performed at the discretion of the
correctional officers, i.e., could take place ay &our of the day or night based on when the
correctional officers had time to complete thspections [Doc. 61-1 §{ 6-7; Doc. 61-2 1 6-7;

Exhibit B]. According to a General Order,spections could occur “at any time,” “without

1 The Court dismissed Sheriff Mathis as a defendant because suits under § 1983 are

incapable of supporting liability based solelytbe concept of respondeat superior [Doc. 7, 33],
and denied multiple attempts to add Eighth Adment claims alleging deliberate indifference
and cruel and unusual punishment by OfficeclBes and the John Does [Docs. 26, 33, 56].

2 Both parties have submitted sworn affidavatsd exhibits in support of their positions

[Docs. 2-1, 61-1, 62-2, 69-1, 70]. The followiragfual summary is derived from those filings.
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warning and irregularly,” and that “inmest [should] be monitored continuouslyd]. At no
point during plaintiff'sterm of incarceration did either Chi8treet or Cpt. Smith change that
policy to require that cell inggtions take place atighttime hours or between 10:00 p.m. and
3:00 a.m. [d.].

Carter County Jail had a griewae process available inmates at all tevant times [Doc.
61-1 1 3; Doc. 61-2 1 3]. An inrteawith a problem or issue cautequest a hard copy grievance
form from any correction officedd.]. The inmate would fill out the form and return it to the
officer, who would in turn take the grievance to their supervisor [Doc. 61-1 § 4; Doc. 61-2 1 4].
After the supervisor noted on the form whethenatrthe complained-of issue had been resolved,
he would deliver that document to ICfgmith for evaluation and resolutiofd]. After Cpt.
Smith made his determination about whethed to what extent, a selution was needed, he
would forward the completed grievance to Chitfeet, who would “revie [that decision] to
ensure policy conformity,” initial the completedeyrance to show that he had done so, and send
the initialed decision back to the inmatd.]. If the inmate disagreewith the decision, he had
three days within which to appeal the grievance to the Sh#tiff [In the case of appeal, an
appeal form would be provided the Sheriff for his assessmentd final determination and the
completed grievance appeal formuwla be returnedo the inmatelf.].

Until the end of 2013, Carter County Jail usesingle-purpose griance form, meaning
inmate requests were submitted through a different process and on a different form [Doc. 61-1 |
2; 61-2 § 2]. Beginning in 2014owever, Carter County Jasktreamlined the process and
switched to a multi-purpose form on which inemchecked a box indicating whether the filing
was a “request” or “grievance’ld.]. Plaintiff had experiencesing both types of formid.;

Exhibit A].



On April 15, 2014, plaintiff submitted a mujpurpose form with the “request” option
selected in which he inquired about the status of a grievance that he had allegedly submitted ten
days earlier but for which he had not yeceived a response [Doc. 2-1 p. 1j the response
section, Cpt. Smith explained that he hgaotten a bit behind on responding to grievances
because he had been out due to an illness and promised that he had begun working on that
backlog [d.].

On April 25, 2014, plaintiff submitted anothenulti-purpose form with the “request”
option selected explaining that he was still waiting on a reply to the grievance referenced in the
request sent ten days earliéd.[at 2]. In his response, C@mith noted that the backlog of
grievances had been completedieag that plaintiff should hawgotten a response by now, and
asked another officer to “please check on [the matt&t]]. [ An individual with the initials JP—
presumably the individual tasked with finding pl&#if's grievance—explained that no record of
the grievance could be found and asked plittti‘please resend the grievance agald’][

On April 30, 2014, plaintiff submitted a tdirmulti-purpose form with the “request”
option selectedlfl. at 3]. Unlike his prior two requestglaintiff did not mention the missing
grievance and insteadgeested the “full name” and “domicilef Chief Street and Cpt. Smith
for “use in [his] civil rights complaint”Ifl.]. Cpt. Smith declined to provide the information
because plaintiff did not need that informatiorfil® a civil suit; Chief Street wrote plaintiff the
following message: “[I]f you have a problem you shibiét us know what it is. It might be
resolved” [d.].

On May 6, 2014, plaintiff submitted a fourthulti-purpose form with the “request”
option selected complaining again that he hatl received a reply to the missing grievance
“about [the] violation of the Tenn[esse€pnst[itution]” and his “civil rights” [d. at 4]. He
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noted that he had received replie all three of hisequests about the grievance, but no response
to the grievance itselld.]. In his response, Cpt. Smith eapled that he had “responded to all
[of] the grievances that [he] ha[d] receivedtl.]. In a separate notation on the same document,
Capt. Smith noted that he went to speak withnpihiabout the matter and that plaintiff told him
“they did not have to open the doors every hour” and that the Tennessee Constitution “mandates
[that] he receive eight hours ahinterrupted sleep [a night]ld. at 3—4]. He also noted that
plaintiff informed him that officers had placed mieers of “the [Aryan] Brotherhood” in his cell

on at least one occasiold]], and inquired about the statof a § 1983 complaint which had
been “sent to the commissary company” and returned without notariziatiat ]. Cpt. Smith
suggested that plaintiff “addresg@evance to the Sheriff” if hi&answers to the issues were not
sufficient” [Id.].

On February 11, 2015, Plaintiff filed an amied complaint claiming that Chief Street
and Cpt. Smith had instituted a new cell inspection policy as retaliation against him for filing
grievances, speaking to a statspector about the cell doorsifig opened every hour, and suing
several officers under 8 1983 [Doc. 20]. ChiefeSt and Cpt. Smith deny that they ever
changed Carter County Jail ceispection policy, thathey knew about conversations between
plaintiff and state inspectors, trat they ordered angorrectional officer to inspect plaintiff's
cell at any time for any retaliatory purpdé®oc. 61-1 | 6, 8-9; Doc. 61-2 | 6, 8-9]. While
both individuals acknowledge thataintiff filed numerous grieance on a variety of issues,
neither remembers plaintiff submitting a grievances alleging that they had altered the prison cell
inspection policy in retaliation against him [Dd&l-1 T 5; Doc. 61-2 § 5]. Further, neither
individual has been able todate such a grievanaturing their search of Carter County Jail
grievance recorddd.]. Without contradicting their accounf events, plaintiff claims that he
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“made it clear to [Chief Street and Cpt. Srjitwhile exhausting thgrievance procedure on
different issues, that [he] intended to file a complaint for their violation of [his] civil rights”
[Docs. 69-1, 70].
I. MOTIONS REQUIRING RESOLUTION

A. Motion for an Extension of Time to Reply

On June 23, 2016, Plaintiff requested an extensf time to respond to movants’ motion
for summary judgment [Doc. 64]. Plaintiff citess lack of legal experience and limited access
to the law library as justification for the extensidd.]. Before this Court could rule on that
motion, however, Petitioner filed an initial resperand a sur-reply [Docs. 69, 76]. In light of
these developments and for good cause shown, the request @GRANTED nunc pro tunc.

B. Motion to “Compel Discovery”®

3 Under the Federal Rules of Civil Procedurey]fijess otherwise stipulated or ordered by
the court, a party may serve any other party no more than 25ittén interrogatories, including
all discrete subparts.” Fed. R. Civ. P. 33(a)(1)a Harty wishes to serve more than twenty five
interrogatories on a party opponé€ifiieave to serve additional inteogatories may be granted to
the extent consistent witRule 26(b)(1) and (2).Id. The rule governing discovery requests
states:

(a) In General. A party may serve on anyestparty a request within the scope of
Rule 26(b):

(1) to produce and permit the requegtiparty or its representative to
inspect, copy, text, or sample ttodlowing items in the responding party’s
possession, custody, or control:

(A) any designated documentor electronically stored
information—including  writings, drawings, graphs, charts,
photographs, sound recordings, images, and other data or data
compilations — stored in any medium from which information can
be obtained either directly or, if necessary, after translation by the
responding party into a reasonably usable form; or

(B) any designated tangible things; or
7



In his motion to compel, plaintiff explainsahdefendants only responded to the first of
two sets of discovery requests and asks thetGowompel a response to the second [Doc. 65
(explaining that the unanswereliscovery included a requestrfepecific documents, a set of
interrogatories, and a request fooguction of a security video)]ln their response, Chief Street
and Cpt. Smith admit that they initially failed comply with the second set of discovery
requests, explain that that failure was becausg Were unaware of the request, and claim that
they responded after plaintiff's motion to coshfrought the omission to their attention [Doc.
67]. In his reply, plaintiff appears to acknowledtpat he has now received an answer to the
second set of discovery requests, but maintaestfie Court should grant his motion because of
several “deficiencies” in the sponse [Doc. 68 (noting that seakof the interrogatories were
answered with “I have know [sic] waf knowing” or “l wasn’'t aware”)].
The Federal Rule of Civil Procedure that gmgemotions to compeliscovery provides:
(a) Motion for an Order Compig Disclosure or Discovery.
(1) In General On notice to other parties@ all affected persons, a party
may move for an order compellingsdiosure or discovery. The motion
must include a certification that timovant has in good faith conferred or
attempted to confer with the personparty failing to make disclosure or
discovery in an effort tobtain it without court action.
(2) Appropriate Court A motion for an order to a party must be made in
the court where the action is pendidgmotion for an order to a nonparty

must be made in the court whehe discovery is or will be taken.

(3) Specific Motions

(2) to permit entry onto designatechds or other property possessed or
controlled by the responding partgp that the requesting party may
inspect, measure, surveghotograph, test, or sample the property or any
designated object or operation on it.

Fed. R. Civ. P. 34(a).



(A) To Compel Disclosurelf a party fails to make a disclosure
required by Rule 26(a), any othe@arty may move to compel
disclosure and for appropriate sanctions.

(B) To Compel Discovery Respong® party seeking discovery
may move for an order compelling an answer, designation,
production, or inspection. This motion may be made if:

(i) a deponent fails to answarquestion asked under Rule
30 or 31,

(if) a corporation or other ahy fails to make a designation
under Rule 30(b)(6) or 31(a)(4);

(i) a party fails to answean interrogatorysubmitted under
Rule 33; or

(iv) a party fails to producdocuments or fails to respond

that inspection will be permitted—or fails to permit
inspection—as requested under Rule 34.

(4) Evasive or Incomplete Disclosure, Answer, or Respdfasepurposes
of this subdivision (a), an evasive mcomplete disclosure, answer, or
response must be treated as a faito disclose, answer, or respond.

Fed. R. Civ. P. 37(a)(1)-(4).

To the extent that plaintiff requests aml@r compelling the production of a response to
discovery that Chief Street and Cpt. Smith have already submitted, that request will be
DENIED as moot To the extent that plaintiff requesin order requirinthe production of new
answers to interrogatories which he chammtés as deficient, that request will BENIED
because plaintiff has neither submitted thquieed certification ofgood faith conferral nor

identified with specificity the interrogatories at issue.

C. Motion to Appoint Counsel



For the sixth time during pendency of tlegse [Docs. 3, 8, 11, 14, 21, 45, 47], plaintiff
asks that the Court appoint counsel to assifitigation of his claims [[@c. 66]. He cites the
“many mistakes [that he] made]the] original complaint,” the “many attempts [he has] made to
correct [those mistakes],” and the difficulty afnzlucting an investigation from jail as reasons
that counsel is necessary under the cistamces and counsel should be appoiniggdl [ The
Court disagrees.

The appointment of counsel inc&vil case is a matter within ¢hdiscretion of the Court.
Childs v. Pellegrin 822 F.2d 1382, 1384 (6th Cir. 1987)After careful consideration of
plaintiff's motion, including the type and naturetbé case, its complexity, and plaintiff's ability
to prosecute his claim, this Court is of the opinion that counsel is not necessary at this time to
ensure that the claims are fairly heamdira v. Marshall 806 F.2d 636 (6th Cir. 1986). The
numerous pro se filings and requests for discovery demonstrate that plaintiff is more than

capable of navigating the litigation process withassistance. The motion to appoint of counsel

will be DENIED.
D. Motion for Summary Judgment
1. Standard of Review

Summary judgment under Rule 66the Federal Rules of @I Procedure is proper “if
the movant shows that there is no genuine déspist to any materiabét and the movant is
entitled to judgment as a matter of law.” FedR:.. P. 56(a). The motion can be limited to a
single claim or part of each claim and the moviagty bears the burden of establishing that no
genuine issues of maial fact exist. Celotex Corp. v. Catretd77 U.S. 317, 330 n.2 (1986);
Moore v. Phillip Morris Cos.8 F.3d 335, 339 (6th Cir. 1993 Summary judgment is proper
where “the pleadings, depositioremswers to interrogatories, admissions on file, together with
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the affidavits, if any, show that there is no gemeuissue as to any material fact and that the
moving party is entitled to judgment asnatter of law.” Fed. R. Civ. P. 56(c).

All facts and all inferaces to be drawn therefrom mus¢ viewed in the light most
favorable to the non-moving partyatsushita Elec. Indus. Co. v. Zenith Radio Co435 U.S.
574, 587 (1986)Burchett v. Kiefer301 F.3d 937, 942 (6th Cir. 2002)Once the moving party
presents evidence sufficient to support aiamunder Rule 56, the non-moving party is not
entitled to a trial merely on the basis of allegationStirtis Through Curtis v. Universal Match
Corp., Inc, 778 F. Supp. 1421, 1423 (E.D. Tenn. 1991) (cibagrett 477 U.S. at 317). To
establish a genuine issue as to the existeneepairticular element, the non-moving party must
point to evidence in the record upon which a oeable finder of fact codlfind in its favor.
Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986). The genuine issue must also be
material; that is, it must involve facts thatight affect the outcome of the suit under the
governing law.lId.

The Court’s function at the pai of summary judgment ignited to determining whether
sufficient evidence has been presented to makéstue of fact proper for the factfinddd. at
250. The Court does not weigh the eviderdatermine the truth of the mattéd, at 249, or
search the record “to establish that it isefieof a genuine issue of material facStreet v. J.C.
Bradford & Co, 886 F.2d 1472, 1479-80 (6th Cir. 1989)The inquiry performed is the
threshold inquiry of determining whether thereaisieed for a trial—whber, in other words,
there are any genuine factual issues that proparybe resolved only by a finder of fact because
they may reasonably be resohiadavor of either party.”Liberty Lobby, InG.477 U.S. at 250.

2. Analysis
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Defendants assert two theories in fawafr summary judgment: failure to exhaust
administrative remedies; and qualified immunity unithe “undisputed facts” of this case [Docs.
61, 63]. The Court agrees with the formed @ahus declines to reach the latter.

a. Failure to Exhaust

The Prison Litigation Reform Act (PLRA), 42 U.S.C. 8§ 1997e(a), provides: “No action
shall be brought with respect pyison conditions under [8] 1983 tis title . . . by a prisoner
confined in any jail, prison, osther correctional fabty until such administrative remedies as
are available are exhausted: This exhaustion requirement ase of "proper exhaustion.”
Woodford v. Ngp548 U.S. 81, 93 (2006). That meang thrisoner plaintiff must have
completed “the administrative review procesadcordance with the applicable procedural rules,
including deadlines, as aqmondition to bringing suit in federal courtld. at 88. In addition, a
prisoner must exhaust the grievance process teals of appeal before filing his complaint.
Freeman v. Francis196 F.3d 641, 645 (6th Cir. 1999). Failure to follow the correctional
facility's grievance procedures, i.e., edbhadministrative remedies, is fatabee Williams v.
Moore, 34 F. App'x 475, 477 (6th Cir. May 7, 200B)ack v. Tarver21 F. App'x 285, 286 (6th
Cir. August 9, 2001).

Chief Street and Cpt. Smith raise failurestdhaust as an affirmative defense and suggest
that plaintiff never submitted a grievance claimingttthey retaliated against him in violation of
the First Amendment [Doc. 63 at&]. While at times difficult talecipher, plaintiff appears to
assert three arguments in responbést, plaintiff ckims that “paragraph two of [the] amended
complaint specifies exhaustion of grievances procedure on the retaliatory acts of late night cell
inspections” [Doc. 69; Doc. 69-2 at 1; Doc. 70 {¥;4Doc. 75 1 5; Docr6 at 2, 3]. Second, he
suggests that the lost grievance—which fants complained about the cell doors opening and

12



closing every hour and Officer Buels's placement of a white sigmnacist in his cell, exhausted
administrative procedures for the retaliationralagainst Chief Street and Cpt. Smith [Doc. 69-
2 pp. 2, 4; 76 at 2]. Finally, plaintiff arguestthe grievance processs unavailable and that
his conversations with jail staff rda it clear that he “intended fike a civil rights complaint for
violation of his civil rights” [Doc. 69-2 at 2-5 Xplaining that Chief Streetnd Cpt. Smith were
“aware” of his grievances aboutattk of sleep,” the “placement adicist gang members” in his
cell, and “late night cell inspections’oc. 70 | 5-6; Doc. 76 at 1-3].

As an initial matter, the Court disagrees titat earlier conclusiorthat plaintiff had
successfully pled a First Amendment claim against Chief Street and Cpt. Smith somehow
forecloses movants’ exhaustion-based argumerduioirmary judgment. The standard utilized at
the screening stage is significantly differé&oim the standard for summary judgment.

“Although failure to exhast is an affirmative defensaeder the PLRA and inmates are
not required to specifically plead or demongra&xhaustion in their complaint, they must
demonstrate exhaustion when a defendant raises the defeiggett v. MansfieldNo. 4:08-cv-
86, 2009 WL 1392604, at *3 (E.D. Tenn. May 15, 2009) (citlnges v. Bock549 U.S. U.S.
199, 216 (2007)). “Thus, once failure to exhaasiministrative remeds is raised and
demonstrated by the defense, a plaintiff mustfaeh evidence to show he has complied with
the requirements of exhaustionld. To establish exhaustion, ‘f@aintiff must demonstrate
[that] he presented his griewee[] ‘through one complete roundf the establised grievance
process.” Id. (quoting Thomas v. WoolunB837 F.3d 720, 733 (6th Cir. 2003)). Plaintiff has
failed to provide any evidence that he filed agigce claiming that Chief Street and Cpt. Smith
altered the cell inspection policy as retaliatifor his speaking with the state inspector,
complaining about the frequent opening acldsing of cell doors, or Officer Buckles's
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placement of a white supremacist in his cellaiflff’'s unadorned statement that he “exhausted
the grievance procedures,” while sufficient for purposes of PLRA screening, falls far short of the
level of proof required to suive summary judgment.

Further, the Court disagredsat plaintiff's submission of the missing grievance—which
he claims complained about the opening aloding of cell doors eary hour on the hour and
placement of a white supremacist in his cell—soove exhausted administrative procedures for
his claim that Chief Street and Cpt. Smittesdd the cell inspection policy as retaliation for
those complaints. Exhausting one issue doé®lngate a prisoner’s oblkgion to do the same
with respect to similar but separate issu@orpe v. RagozzindNo. 1:07-cv-155, 2008 WL
1859878, at *3—4 (E.D. Tenn. April 23, 2008). Simyarxhausting a claim for one defendant
does not obviate a prisare obligation to do the same witlespect to every other defendant.
Burton v. Jones321 F.3d 569, 574 (6th Cir. 2003) (citirtartsfield 199 F.3d at 309). Here,
there is no evidence that plaintiff exhausted thtaliation claim that he now seeks to bring
against Chief Street and Cpt. Smith, or that exhausted any claimith respect to those
defendants.

Even if the missing grievance had contairledomplaint about Chief Street and Cpt.
Smith—which there is no evidence that it did adstiaitors told plaintifthat they had no record
of the grievance and, as a result, asked thattgfaiesubmit the same. He did not do so. Failure
to file the grievance despite repeated prompting is fatadmpare id.(“Plaintiff should have
either refiled his grievance when he was infednin May that the pra had no record of the
grievance or provided the receiftsNovember so he could hapeoceeded with an appeal. We

find, therefore, that plaintiff di not exhaust his administrativenwedies as to defendants.”).
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Finally, the Court disagrees that Cart@ounty Jail's grievance procedure was
unavailable to plaintiff because Cpt. Smith failedrespond to an unretat grievance. “[A]n
inmate cannot simply fail to file a grievanceatrandon the process before completion and claim
that he has exhausted his remedies or thatfiitie for him to do so because his grievance is
now time-barred unddhe regulations.” Hartsfield 199 F.3d at 309 (citingVright v. Morris
111 F.3d 414, 417 n.3 (6th Cir. 1997)). Wheaimiff requested information for his § 1983
lawsuit, Chief Street asked pl&ihto “let [him or Cpt. Smith] know” about any problem so that
it “might be resolved.” He did not do so. tCgmith told plaintiff in person to “address a
grievance to the Sheriffif he found his “answers to the issues were not sufficient.” Again,
plaintiff did not do so. Thus, the process was availablef. Boyd v. Corrections Corp. of
America 380 F.3d 989, 996 (6th Cir. 200&pncluding failurgo respond to gevance resulted
in exhaustion for that specific claim becausentifiiwas not able to proceed to next level of
grievance process wiblat a response).

The fact that Chief Street and Cpt. Smith mighve had “notice” of plaintiff's intent to
seek some form of relief based on a violation sfdvil rights does not excuse plaintiff's failure

to avail himself of the grievance procedumasde available to hinbby Carter County Jail.

4 To the extent that plaintiff suggests firecess at Carter Counigil became unavailable

when he was transferred to Johnson County Hailhas failed to support that bald assertion.
Generally, “[t]he transfer of a prisoner from daeility to another does not render the grievance
procedure at the transfertacility ‘unavailable’ fa purposes of exhaustion.Napier v. Laurel
Cnty, Ky, 636 F.3d 218, 223 (6t@ir. 2011) (quotingBlakey v. BeckstroyiNo. 06-163-HRW,
2007 WL 204005, at *2 (E.D. Ky. Jan. 24, 2007)plaintiff has provided no evidence that
Johnson County Jail or Carter Coudsil lacked the ability to male inter-facility grievances or
that he made any effort to file such a gries@but was unable to do so. As such, he cannot rely
on that argument to counter movsinfailure to exhaust defenseSee id.(“If Napier had
attempted to follow the letter of the grievanpolicy, and was unsuccessful, this would be a
closer question.”).
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Because the Court finds that he did not exhadatinistrative remedies for the retaliation claim
against Chief Street and Cpt. Smith, he is bain@t bringing that case of action under § 1983.

E. Motions to “Show Cause” and “DeemService of Process Effective”

On March 16, 2016, this Couentered a Memorandum andder denying plaintiff's
motion for default judgment against Officer &les and requiring thatlaintiff show cause,
“within [15] days|,] . . . as to why [Officer] Bzkles should not be disased from this action
under Rule 4(m) of the Federal Rules of Civil ¢adure” [Doc. 56]. Theelevant rule reads as
follows:

If a defendant is not served within 12ys after the contgint is filed, the

court—on motion to dismiss or on its pwafter notice to the plaintiff—must

dismiss the action without prejudice agaitmstt defendant or order that service be

made within a specified time. But if the plaintiff shows good cause for the

failure, the court must extend the time $&rvice for an appropriate period.

Fed. R. Civ. P. 4(m) (2014). For purposes ofitlstant case, the Court waited to issue its show
cause order until the United States Marshalsthadpportunity to attempt service of process on
Officer Buckles at all addresses of whitle Court was aware [Docs. 7, 12, 56].

Plaintiff submitted two documents within the period permitted by the show cause order—
a “reply” and a “motion to show cause.” In thééa filing, plaintiff exphins that he attempted
service of process on Officer Buckles atrt€a County Sheriff's Department, but that
administrators returned that summons with a notation that informed plaintiff Officer Buckles no
longer worked for the department [Doc. 58]. Hppears to rely on the reasonableness of
attempting service of process on Officer Bucklesvhat plaintiff believed to be his place of

employment as justification for the failure to aiot service of process within the period required

by Rule 4(m) [Doc. 58].
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Several months later, on August 10, 2016,ntieiisubmitted a motion “to deem service
of process on [Officer] Buckles effective” @8. 74]. In that moon, he reiterates the
circumstances surrounding his unsegsful attempts at servicembcess and, without providing
any additional details ogustification, requests #t service of proceslse deemed “effective”
based on plaintiff's belief that Offic&uckles is “willfully avoiding service”Id.].

Because neither claim provides justificatiimn the action requested, both the motion to
show cause and the motion to deem service of process effective DHNED. The Court has
done all that it can to assist plaintiff in his atfgs to serve Officer Butés and plaintiff has not
provided any factual support for his bald asserti@h those prior &mpts at service of process
were unsuccessful because Officer Bucklew iwas willfully avoiding the same.

Normally, a dismissal on Rule 4(m) grounds without prejudice. However, this
observation, while technically ceat, is of little practical releance given the fact the claim
against Officer Buckles would be barred by theliapple statute of limitations even if plaintiff
were permitted to refile it todaySeeMoore’s Federal Practice, § 4.82[3] (“[A]ny dismissal
order [under Rule 4(m)] after expiration of thatate of limitations for failure to establish good
cause will be, in effect, with prejudice singlaintiff will be precluded from commencing a new
action.”). Plaintiff's claim against Officer Buckles arose from an incident that plaintiff claims
occurred in January dt014, and the applicableastite of limitations forthat incident is one

year®

> Complaints pursuant to 8 1983 in Tennessee subject to a eryear statute of

limitations running from the date on which tb@use of action accrued. Tenn. Code Ann. § 28-

3-104(a)(1)(B);Roberson v. Tennesse399 F.3d 792, 794 (6th Cir. 200%)/hisnant v. Stokes

No. 1:08-CV-229, 2008 WL 4763853 (E.D. Tenn.tO28, 2008). Although the statute of

limitations for § 1983 is borrowed from statevlaa § 1983 action accrues and the statutory

period begins to run acating to federal law. Wallace v. Katp 549 U.S. 384, 388 (2007).
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Because plaintiff has not provided good causdlie failure to effectuate timely service
of process, his causes of action against Offeweckles—placement of a racist gang member in
plaintiff's cell as retaliation foplaintiff speaking to jail inspctors about th¢ail doors being
opened every hour—will bBBISMISSED WITH PREJUDICE .

F. Remaining Cause of Action:Sua Sponte Dismissal of John Doe Jailers

The foregoing leaves plaintiff with a single cause of action: thatthree John Doe
jailers also retaliated againstifor his act of speaking to janspectors about the opening and
closing of cell doors evgrour by placing a racist gang member in his cell. Cbert raises the
statute of limitationssua sponte Like the claim against Offer Buckles, the statute of
limitations began to run at the tinoé the alleged violation—initer February or March of 2014
[Doc. 76 (noting that the secopthcement of a white supremadistplaintiff’'s cell occurred “in
as many months”)].

Plaintiff has made no effort to amend hisngaint to name the John Doe defendants and
the statute of limitations applicable for thadefendants has now passeds such, plaintiff's
cause of action against tldehn Doe jailers will bdDISMISSED WITH PREJDUCE. See
Cross v. City of DetrojtNo. 06-11825, 2008 WL 2858407, *t (E.D. Mich. July 23, 2008)
(dismissingsua sponteand with prejudice the plaintiff'slaim against John Doe police officer
for civil rights violations because the plaintifid not seek leave to amend the Complaint to

name the John Doe defendant prior todakpiration of the statute of limitations'§ee also Smith

“Typically, the statute of limitations for filing a&ction alleging a constitutional violation begins
to run ‘when the plaintiff knows or has reasorktmw of the injury which is the basis of his
action.” See Hessmer v. Bad Ggwo. 3:12-cv-590, 2012 WI3945315, at *8 (M.D. Tenn.
Sept. 10, 2012) (quotingidson v. Tenn. Dep’t of Children’s Sens10 F.3d 631, 635 (6th Cir.
2007)). Thus, based on Plaintiffs amended compland numerous pro se filings, his cause of
action against Officer Buckles accrued when the alleged retaliatory act occurred—January of
2014.
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v. City of Akron476 F. App’x 67, 69 (6th Cir. 2012) (holding that Rule 15(c) of the Federal
Rules of Civil Procedure offers no remedy whiéeg here, plaintiff “simply did not know whom
to sue or opted not to find out within the ifations period” and “waited until the last day of
the . . . limitations period to file his complaifwhich] left no time to discover the identity of his
arresting officers within the relevant time”Eady v. YoungNo. 4:12-CV-28, 2013 WL
11328159, at *4 (E.D. Tenn. Feb. 6, 2013) (stating Ehdé 15(c) allows relation back for the
mistaken identification of defendaninot for “John Doe” defendants).
[I. CONCLUSION

For these reasons, the motion for summary judgment [Doc. 61] WBIRBENTED and
the cause of action against Chi8treet and Cpt. Smith will bdISMISSED WITH
PREJUDICE. Plaintiff's motion for an extension of time [Doc. 64] will BRANTED nunc
pro tunc, and motions to show cause, to compel,dounsel, and to deem service of process
effective [Docs. 5865, 66, 74] will beDENIED. Because plaintiff failedo effectuate service
of process and the statute of limitations hasdal, the cause of action against Officer Buckles
will be DISMISSED WITH PREJUDICE . Because plaintiff failed to name the John Doe
jailers within the statute of limitations, theus& of action against those defendants will be
DISMISSED WITH PREJUDICE . The Clerk of Court will bdDIRECTED to CLOSE the
case.

AN APPROPRIATE ORDER WILL ENTER.

s/J. RONNIE GREER
UNITED STATES DISTRICT JUDGE
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