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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
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Before this Court is a Motion for Defaultdgment (“Motion”) filed by the intervening
plaintiff Progressive Sou#lastern Insurance Compahy. Defendants Carlton Williams,
individually, and d/b/a C.R. Williams Transpation, Inc. and C.R. Williams Transportation,
Inc. (“Defendants”) have not responded to thetion and have not filed an answer to the
intervening complaint. The integming plaintiff filed a motion foentry of default, and the Clerk
entered default. For the reasons below,@aart GRANTS the intervening plaintiff's motion.
|. Facts

The plaintiff, Forward Air Solutions Inc. (“FFavard Air” or plaintif), filed suit against
Defendants Carlton Williams, individually, andbtid C.R. Williams Transportation, Inc. and
C.R. Williams Transportation, Inc. in this actiamich involves the liability of a motor carrier
under 49 U.S.C.A. 8§ 14706. The underlying Ctaimt alleged that on March 15, 2013, the
plaintiff and defendants enteredara Broker to Carrier agreentemhereby defendants agreed to
transport shipments arranged by plaintiff. Bmgpments were made pursuant to an August 28,
2013 bill of lading. The shipment consisted 535 cartons of freight gbped by plaintiff's
customer, Cititrends. Defendants failed to dmlieach of the shipments at issue in good order
and condition because on or about AugustZi1,3, defendants left the trailer containing the
shipments unattended overnight at a retgtibre located at 9600 San Jose Boulevard,
Jacksonville, Florida. The shipments were sgjpently stolen fromthe trailer during the
evening hours of August 31, 2013 and/alyemorning hours of September 1, 2013.

At the time of the incident, defendantsre/@perating a 2014 Utility trailer owned by
plaintiff's affiliate, FAF, Inc., pursuant to a Motor Carrier Trailer Interchange Agreement

executed by and between FAF, Inc. and dedetgl on or about Meh 15, 2013. Plaintiff's

! Also pending before the Court is intervening plaintiff's Motion for Summary Judgment, [Doc. 28], and kotio
Rule 16 Case Management Conference, [Doc. 31]. Thet®@dll address these motioyy separate order filed
simultaneously herewith.



trailer sustained significant prapg damage as a result of thecidents of the evening hours of
August 31, 2013 and/or early morning hours opt8mber 1, 2103. Plaintiff claims damages
from the disappearance of thargo in the amount of $123,919.04 and damages for the property
damage to its trailer in the amount of $1,318.55irfff made formal ntice of claim with the
Defendants on September 13, 2013.

On March 15, 2013, intervening plaintiff, Pregsive Southeastern Insurance Company
(“Progressive”) issued a North Carolina Commercial Auto Insurance Policy to C.R. Williams
Transportation, Inc. under jiy number 02114965-0 with a poy period of March 15, 2013,
through September 15, 2013. Progressive’s Nortblda Commercial Auto Policy includes an
insuring agreement concerning trailers attacteedn insured vehicle and a motor truck cargo
legal liability coverage endorsement, whicloyades an insuring agreement concerning loss to
covered property and exclusions which exld coverage for motor truck cargo based upon
circumstances and criteria. Based on this potley plaintiff has given rtece to Progressive that
it makes a claim against the North Carolina Commercial Auto Policy for the loss of cargo and
the property damage to the trailer as detth in the plaintifs Complaint through
correspondence from the plaintiff's coundated November 24, 2014. On January 21, 2014,
Progressive communicated to thlaintiff that no coverage waapplicable under the terms and
conditions of the North Carolina Commercial Auwlicy as a result of the failure of C.R.
Williams Transportation, Inc. and Carlton Williamsdooperate with Progressive in regard to its
claim and coverage investigation and basedhformation available td’rogressive concerning
the loss in this matter.

The plaintiff applied for default against tdefendants. Before the Clerk entered default,

the intervening plaintiff moved to interverand named Forward Air &dions Inc., Carlton



Williams, individually, and d/b/a C.R. Willlamdransportation, Inc., and C.R. Williams
Transportation, Inc. as defendaniBhe Clerk entered default agat both, and thethe plaintiff
moved for default judgment. Pri¢o the granting of that main, the United States magistrate
judge granted the motion to intervene. Thilg Intervenor Complaint was filed, seeking a
declaratory judgment thaio coverage exists and there isduty to indemnify under the policy.
Forward Air answered the Intervenor Complaimtt the other defendantailed to do so.

The Clerk entered default judgment for Forward Air against the defendants. Then,
Progressive applied for default against Defensi@arlton Williams, individually, and d/b/a C.R.
Williams Transportation, Inc., and C.R. Williarisansportation, Inc. The Clerk entered default
as to both. Then, Progressive file@ thstant Motion for Default Judgment.

II. Standing

“Standing has three elementsFednav, Ltd. v. Chesteb47 F.3d 607, 614 (6th Cir.
2008). “First, the plaintiff mushave suffered an ‘injury inatt—an invasion of a legally
protected interest which is (a) concrete andig@aarized, and (b) dgal or imminent, not
conjectural or hypothetical.ld. (quoting Lujan v. Defenders of Wildlifes04 U.S. 555, 560
(1992)). “Second, the injury must be ‘fairly trab&ato the challenged action of the defendant.”
Id. (quotingLujan, 504 U.S. at 560). “Third, it must be likely that the injury will be ‘redressed by
a favorable decision.’Id. (quotingLujan, 504 U.S. at 561).

“The existence of an ‘actual controversy’ in a constitutional sense is necessary to sustain
jurisdiction under the Deatatory Judgment Act.Nat'l Rifle Ass'n of Am. v. Magaw32 F.3d
272, 279 (6th Cir. 1997) (citations omitted). determine whether an “actual controversy”
exists, courts “must ask whether the parties fadeerse legal interests, of sufficient immediacy

and reality to warrant the issuance of a dedataygudgment’ even though the injury-in-fact has



not yet been completedld. at 280 (quotingsolden v. Zwickler394 U.S. 103, 108 (1969)). A
plaintiff may satisfy that reqeement by demonstrating “actuptesent harm or a significant
possibility of future harm,Hyman v. City of Louisville53 F. App’x 740, 743 (6th Cir. 2002)
(quoting Peoples Rights Org., Ina. City of Columbus152 F.2d 522, 527 {6 Cir. 1998)),
provided the other requirement$ standing are satisfiedee White v. United State®301 F.3d
545, 555 (6th Cir. 2010).

Here, the intervening plaintiff has atling to seek a declaratory judgme®ee TIG Ins.
Co. v. Merryland Childcare & Dev. Ctr., IncNo. 04-2666, 2005 WL 3008646, at *2
(W.D.Tenn. Nov. 9, 2005) (“[Plarticularly in oas involving insuranceoverage, declaratory
judgment actions to determine th@ge of liability are permissibldespite the fadhat the exact
sums for which the insurer may be liable haet yet been determined. Because Forward Air
has given notice to Progressive that it maiedaim against the North Carolina Commercial
Auto Policy for the loss of cargo and the propertgndge to the trailer, the intervening plaintiff
has demonstrated a significant possibility fafure harm that is imminent, concrete, and
particularized. Plaintiff has alstemonstrated that the injury fairly traceable to defendants’
actions and that a declaratioboat its responsibility to proved coverage would redress that
injury. When presented with virally identical factscourts have granted declaratory judgments
to insurers.See, e.g., Owners Ins. Co. v. Jan235 F.Supp.2d 1354, 1360 (N.D. Ga. 2003);
Nat'l Am. Ins. Co. v. CoronagdNo. 5:03—CV-034-C, 2003 W21283516, at *1-2 (N.D .Tex.
May 29, 2003)cf. Freeman v. State Farm Mut. Auto. Ins.,@&6 F.3d 1033, 1034-36 (8th Cir.
2006) (affirming declaratory judgment for an ingutieat an exclusion alise in an insurance
policy applied to an insured inddual’s claim). Therefore, thetervening plaintiff has standing

to sue and seek adaratory judgment.



I1. Jurisdiction

Defendants Carlton Williams, individually, anddb/a C.R. Williams Transportation, Inc.,
and C.R. Williams Transportation, Inc. have faitedplead or otherwise @nd in this action.
This Court, however, has to tdemine that it has subject matter jurisdiction and personal
jurisdiction prior to etering default judgment agnst the DefendantsCertain Underwriters at
Lloyd's, London v. AlkabsiNo. 09-2711, 2011 WL 938407, at ®&/.D. Tenn. Mar. 15, 2011)
(citing Williams v. Life Sav. & Loar802 F.2d 1200, 1203 (10th Cir.1986) (per curiam)). This
Court need not analyze whethemue would be appropriatddoffman v. Blaski363 U.S. 335,
343, 80 S. Ct. 1084, 1089, 4 L. Ed. 2d 1254 (1960).

First, the Court has subject matter juitsidbn over a declaraty judgment action
pursuant to Title 28 United States Code secf2201. The Court has subject matter jurisdiction
over the original action pursuant to Title 28 &ditStates Code section 1337. In addition, this
Court has diversity jurisdiction under Title 28 iténl States Code seatid332 when the parties
are citizens of different stateasd the amount in controversyiisexcess 0$75,000 exclusive of
interests and costs. 28 U.S.C § 1332(a)(1)e iftervening plaintiff isa foreign corporation
with its principal place of business in Ohi&arlton Williams is a citizen of Florida and the
corporate defendant is incorporated in Northraiaa with its principal place of business in
North Carolina. Forward Air is a Tennessee corporation with its principal place of business in
Tennessee. Therefore, the first prong efdiversity jurisdiction test has been met.

The second prong of the diveysijurisdiction test is that ofhe amount in controversy.
“[T]he sum claimed by the plaifiticontrols if the claim is madapparently in good faith."St.
Paul Mercury Indem. Co. v. Red Cab.C803 U.S. 283, 288 (1938). In an insurance coverage

case, the “value of the consequences which may result from the litigation” sets the amount in



controversy.Lodal, Inc. v. Home Ins. Co. of [IINo. 95-2187, 1998 WL 393766, at *2 (6th Cir.
June 12, 1998) (quotin@eacon Constr. Co. v. Matco Elec. C&21 F.2d 392, 399 (2d
Cir.1975)).

The plaintiff in the original action almed actual damages amounting to $123,919.09.
The intervening complaint asks for declaratory juegt that there is no insurance coverage for
the original loss. Therefore, the amount in coversy for the intervening complaint is at least
$123,919.09. The intervening plaintiff, therefore, has met the amount in controversy. This
Court has subject rttar jurisdiction.

Personal jurisdiction is a two-prong tegit) does the law in the state authorize
jurisdiction, and (2) does ¢hexercise of jurisdiatn violate Due ProcesdBrunner v. Hampsgn
441 F.3d 457, 463 (6th Cir. 2006). The Tennesseedomgstatute allowpersonal jurisdiction
to extend to the limits progied for in the Constitution.Bridgeport Music, Inc. v. Still N The
Water Pub, 327 F.3d 472, 477 (6th Cir. 2003). Personal jurisdiction under the Due Process
clause must adhere to “traditional notiafdair play and substantial justicelht'| Shoe Co. v.
Washington 326 U.S. 310, 316 (1945). This stand@&dmet if the defedant “purposefully
avails itself of the privilege of condtileg activities within the forum state.ld.

In this case, the contracts that give rieethe original action contain forum selection
clauses which state that a suit must be brougfitnnessee, and Tennessee law is the choice of
law. Forum selection clauses are enforecgdless extraordinary circumstances existhe
Bremen v. Zapata Off-Shore C4Q7 U.S. 1, 18 (1972). Therens evidence in this case that
the original forum selection claa was entered into under frauehtl circumstances. Further,

there are no circumstances suggested to thist@matrare extraordinaryTherefore, the forum



selection clause is valid and this Court lpessonal jurisdiction over the defendants in the
original action.

It is true, however, that the insurancentract between Carlton Williams and C.R.
Williams Transportation, Inc. and Progressive is a North Carolina policy. The contract attached
to the Intervenor Complaint does not contain arfoselection clause ohoice of law provision.
Nonetheless, this Court determines it has personal jurisdiction over Defendants Carlton Williams
and C.R. Williams Transportation, Inc.

The Court has now determined it has subjeatter jurisdiction over this action and that
the intervening plaintiff has standing to seskdeclaratory judgment The Court now must
decide, in its discretion, wheth® exercise jurisdiction over eéhintervening plaintiff's request.

See Scottsdale Ins. Co. v. Flowes43 F.3d 546, 554 (6th Cir. 2008jeydon v. MediaOne of
Se. Mich., In¢.327 F.3d 466, 470 (6th Cir. 2003). In dbog whether to exerse jurisdiction,
this Court considers five factors:
(1) whether the declaratory actiammuld settle the controversy;
(2) whether the declaratory action wowlerve a useful purpose in clarifying the
legal relations in issue;
(3) whether the declaratory remedy is being used merely for the purpose of

“procedural fencing” or “to prade an arena for res judicata;”

(4) whether the use of a declaratoryi@t would increase friction between our
federal and state courts and improp@&mhcroach upon staperisdiction; and

(5) whether there is antainative remedy which is better or more effective.



Flowers 513 F.3d at 554 (quotin@rand Trunk W. R.R. Co. v. Consol. Rail Coifal6 F.2d 323,
326 (6th Cir.1984)). The Court determines, after considering the five faittatr & will exercise
jurisdiction. As such, thedurt will now turn to thedefault judgment analysis.
V. Default Judgment

Under Federal Rule of Civil Pratee 55, a party may moverfdefault judgment after
obtaining an entry of defaulteeFed R. Civ. P. 55(a)-(blJnited States ex rel. TTL Assocs. v.
Edge Constr. Co.No. 06-14453, 2007 WL 295219, at *1{2.D. Mich. Jan. 26, 2007). A
clerk’s entry of default against a defendant parguo Rule 55(a), however, does not mean that a
plaintiff necessarily prevails and is entdléo any relief demanded in a complaiee United
States v. Conce$07 F.3d 1028, 1039 (6th Cir. 2007). Thetfstep when faced with an entry
of default and a motion for default judgment is to determine whether the complaint’s factual
allegations provide a suffient legal basis for the egtof a default judgmentee Coach, Inc. v.
Cellular Planet No. 2:09-cv-00241, 2010 WL 1853424, *& (S.D. Ohio May 7, 2010)
(citation omitted)Krowtoh Il LLC v. Excelsius Int'l LtdNo. 04-505-KSF, 2007 WL 5023591,
at *3 (E.D. Ky. Dec. 17, 2007%f. Gen. Conference Corp. of Seventh—Day Adventists v. McGill
617 F.3d 402, 407 (6th C2010) (stating that a thult judgment does nagireclude review of
whether the complaint's allegations, if takas true, state a claim sufficient to support a
judgment ofliability).

The second step is that the Court rdesermine the relief to vith plaintiffs are entitled.
See Vesligaj v. PeterspB31 F. App’x 351, 355 (6th Cir. 2009psbeck v. Golfside Auto Sales,
Inc., No. 07-14004, 2010 WL 2572713, at *4-5 (E.D. Mich. June 23, 2010) (citations omitted);
Coach 2010 WL 1853424, at *3 (citation omitted). A hearing is not necessary when determining

appropriate relief does not ragp a court to conduct an accounting, determine the amount of



damages, establish the truth of any allegatioreVagence, or investigate any other matter. See
Fed. R. Civ. P. 55(b)(2)Joe Hand Promotionsinc. v. Willis No. 5:08 CV 2786, 2009 WL
369511, at *1 (N.D. Ohio Feb. 11, 2009).

Here, the Court determines that thtervenor Complaint’s factual allegations provide a
sufficient legal basis for the entry of a defaullgment. As to the appropriate relief, in the
Intervenor Complaintthe intervenor plaintiff seeks, fiat upon a hearing of this matter, a
Declaratory Judgment be entered by the Caleclaring that Progressive has no duty to
indemnify or defend C.R. Williams Transportationg.lror Carlton Williams in regard to the loss
described in the original Complaint or the litigat in this matter and that no coverage from the
North Carolina Commercial Auto Policy appliesttee claims asserted by the plaintiff in the
original complaint accordingly. The motion for default judgment only applies to Carlton
Williams and C.R. Williams Transportation, Inc. Thtige appropriate relie$ a declaration that
Progressive has no duty to imdeify or defend C.R. William3ransportation, Inc. or Carlton
Williams in regard to the loss described in the original Complaint or the litigation in this matter.
The prayer for relief as to Forward Airillivbe addressed in the Memorandum Opinion on
Progressive’s Motion foSummary Judgment.

V. Conclusion

In sum, the intervening plaiifis motion is GRANTED. Assuch, the Court DECLARES
that Progressive has no duty to indemnify or defend C.R. Williams Transportation, Inc. or
Carlton Williams in regard to the loss describedhi@ original Complaint or the litigation in this
matter.

ENTER:
s/J. RONNIE GREER

UNITED STATES DISTRICT JUDGE
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