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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT GREENEVILLE

THOMAS NATHANIEL ALLEN,

)
)
Petitioner, )
)
V. ) No. 2:15CV-23-JRGMCLC
)
MIKE PARRIS, )
)
Respondent. )

MEMORANDUM OPINION

Presently beforehte Courtis a petition for writ of habeas corpus pursuant to 28 U.S.C. §
2254 [Doc. 1filed pro seby PetitionerThomas Nathaniel Allenhallenginghis 2006Tennessee
state courtonviction forfirst degree murderRespondent has filed an answeethe petitiofDoc.
17] and a copyf the state court record [Dot9]. Petitioner has filea reply to the answer [Doc
21] and an amended reply [Doc. 23for the following reasongetitioners 8§ 2254petition will
be DENIED and this action will b®ISMISSED WITH PREJUDICE.
l. PROCEDURAL HISTORY

Petitioner wascharged in a onreount supercedeas indictmem Hamblen County,
Tennesseewith the first degree murder of Don Wilder, Jr., in violation Dénnessee Code
Annotated § 39-13-202a)(1)and 3911-402[Doc. 19 Addendum &it4].! Following a fourday

trial, a jury returned a verdict of guiltyd. at 187. Petitioner was sentenced to a term of life

1 More specifically, Petitioner was charged with “first degree murder of DoNalder,
Jr., by being criminally responsible as a party thereelyitoacting with the intent to benefit in
the result of the death of Don Wilder, Jr., [Petitioner] solicited, aided, or addrpaid, George
Arthur Lee Smith to intentionally and premeditatedly kill Don Wilder, Jr. . . . . " [Odc
Addendum 3 at}4
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imprisonmenfld. at191].2 Petitioneis motion for new trial [d. at 192—-97]was overruled by the
trial court[ld. at 208.

Petitioner appealed hisonviction and sentence to the Tennessee Court of Criminal
Appeals (“TCCA”raisingeightissues: (1}he evidence is insufficient to sustain his convictibn
first-degree murde(?2) the trial court erred when denying severancgh@trial court improperly
admitted evidence about Petitioner’s prior criminal charge for deliverpadime; (4) the trial
court erred when it denied a motion for change of vefi)ehe evidence isisufficient as to cause
of death; (6the evidence is insufficient forove the crime was committed in Hamblen County
(7) the trial court improperly accepted the State’s peremptory challehdgws potential jurors
and (9 the trial court improperhallowed a juror to remain on the panel when the juror should
have been disqualified for actual biagpegjudice[Doc. 19Addendum 113 The TCCA affirmed
Petitioner’s conviction and sentenaad Petitioner’s application for permission to appeal was
deniad by the Tennessee Supreme CowBtate v.Allen, No. E200600984CCA-R3-CD, 2007
WL 4117603 (Tenn. Crim. App. Nov. 19, 20(@&rm. app. dnied(Tenn. Feb. 25, 2008).

Petitioner timely filed a petition for pesbnvictionrelief and error coram nobilief in
the Hamblen County Criminal Court raisingultiple claims for relief under the general grounds
of ineffective assistance of coung&b claims) prosecutorial misconduéfour claims)and trial
courterror(six claims) as well as a coram nobis claim based on nelidgovered evidend®oc.

19 Addendum 19 at-1127]. An amended petition for pesbnviction reliefadded sixadditional

2 Petitioner was tried alosgle codefendant$seorge Arthur Le&mith and Shannon
Lee Jarnigan. BotBmithand Jarnigamalso werefound guilty andveresentenced to life in
prison [Doc. 19 Addendum 1 at 194, 198; Addendum 2 at 167, 173

3 Petitioner also adopted “any and all@efendants’ arguments as his own wherein they
are not inconsistent with his theories” [Doc. 19 Addendum 14].
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claims alleging due process violationd. [at 132-38]. Following an evidentiary hearing, the post
conviction court denied relief [Doc. tachmen®0 at 142-53.

Petitioner appealethe denial of postonviction and coram nobis relitd the Tennessee
Court of Criminal Appeals (“TCCA”) raisinthreeissues: (1) ineffective assistancecotinsel for
failure to investigate or call several witnesses at trial; (2) ineffectisistasce of counsel for
failure to retain a jury consultant; and (3) prosecutorial misconduct by insg@actvitness not to
talk to the defense [Doc. 19 Addendumd4t-23]. The judgment of the pesbnviction court
was affirmed by the TCCANnd Petitioner’'s application for permission to appeal was denied by
the Tennessee Supreme Couktlenv. State No. E201001971CCA-R3-PC, 2012 WL 826522
(Tenn. Crim. AppMarch 13, 2012perm. app. dnied(Tenn. Oct. 1, 2012).

Petitioner laterfiled a petition to reopen pasbnviction proceedings in the Hamblen
County Criminal Courtalleging ineffective assistance of pasinviction counsel [Doc. 19
Addendum 29 at 00273602748]. The motion was deniedId. at 002762002764] and
Petitioner’'srequest for permission to appeal was debiethe TCCA[Doc. 19 Addendum 31].

Il. FACTUAL BACKGROUND

The TCCA succinctly summarized the facts of this ¢ases opinionon direct appeas
follows:

This case arises from the murder of Donald Wilder, Jr., which occurred in June of

2003. The State alleged that Defendant Smith shot and killed Wilder with the

assistance of his girlfriend, Defendant Jarnigan. The State furtheedlibgt

Defendant Allen requested that the murder be committed, provided drugs to assist

in the killing, and provided money and drugs in exchange for the killing. The

Defendants were all charged with first degree premeditated murder, with

Defendants Jarnigan and Allebeing charged under theetiry of crimnal

responsibility.

State vAllen, 2007 WL 4117603, * 1.



The decision of the TCCA sets forth a lengthynmuary of the testimony and evidence
from the joint trial of Petitioner and his -cdefendants.Id. at *1-15 Based upothatevidence,
the ury convicted each Defendaottfirst degree murderld. at *15.

The opinion of the TCCA affirming the decision of the postviction court contains a
recitation of theevidence presented at the evidentiary hearing Inelthe postonviction court
and summarizes the testimony heard frBetitioner, his trial counsel and numerous other
witnessesn that proceedingAllenv. State2012 WL 826522 at *14. Following the hearing, the
postconviction court concluded that Petitioner had failed to meet his burden of prodéaied
the petition on all grounds for reliefld. at *4.

To the extent the factand evidence from Petitioner’s trial and poshviction relief
hearingare relevant to the claims raised by Petitiondris § 2254 petition, they will be addressed
in more detail below in the analysis of those specific claims.

II'l.  STANDARD OF REVIEW

A state prisoner is entitled to habeas corpus relief “only on the ground thai loeissody
in violation of the Constitution or laws treaties of the United State28 U.S.C. § 2254). The
Antiterrorism and Effective Death Penalty Act (“AEDPA) 1096, which amended § 22=kts
forth “an independent, high standard to be met before a federal court may issuefdabeas
corpus to set aside stateurt rulings.”Uttecht v. Brown551 U.S. 1, 1Q2007). By this standard,
when a state court adjudicates a claim on the merits, habeas relief is availgbié the
adjudication of that clainf(1) resulted in a decision that was contrary to, or involved an
unreasonable application of, clearly established Federal law, as determihedSupteme Qot
of the United States; or (2) resulted in a decision that was based on an nabéadetermination
of the facts in light of the evidence presented in the State court proceeding.” 28 U.S.C. 8 2254(d)
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A state court decision is “contrary to” clearly established federal law if the state co
arrives at a conclusion opposite to that reached by the Supreme Court on a question of law, or i
the state court decides a case differently than the Supreme Court has orf anatrially
indistinguishable factsWilliams v. Tayloy 529 U.S. 362, 413 (20004 state court's ruling is an
“unreasonable application aflearly established federal law if the state court identifies the correct
governing legal principle from Supreme Court precedent but unreasaphés it to the facts
of the particular state prisoner's case. at 407 The habeas court is to determine only whether
the state court’s decision is objectively reasonable, not whether, in the habedasveaw, it is
incorrect or wrong.ld. at 411.

Under the AEDPAa habeas petitioner must “show that the state court's ruling on the
claim being presented in federal court was so lacking in justificationttbi tvas an error well
understood and comprehended in existing law beyond any possibilityfafoninded
disagreement.””"Woods v. Donaldl35 S.Ct. 1372, 1376 (2015uotingHarrington v. Richter
562 U.S. 86, 108011)). This standard is “difficult to meet,” “highly deferential,” and “demands
that statecourt decisions be gan the benefit othe doubt.”Cullen v. Pinholster563 U.S. 170,

181 (2011) (quotingdarrington, 562 U.S. at 102Voodford v. Visciotti537 U.S. 19, 24 (2002)).
IV. ANALYSIS

Petitioner's § 2254 petition raises eleven grounds for habeas relief: (1) temewiis
insufficient to support his conviction; (2) the evidence is insufficient to establiakey¢3) the
trial court erred in denying his motion for change of venue basguletrial publicity; (4) the trial
court erred in denying his motion for severance; (5) the trial court erred intjoggrimproper use
of peremptory challenges; (6) the trial court erred in failing to disquajifyoa and not holding a
hearing; (7}he trial court erred in allowing evidence of a prior criminal drug charge€ggctive
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assistance of counsel for failing to call six witnesses; (9) ineffectsistasce of counsel for
failing to hire a jury consultant; (10) prosecutorial miscondligefusing to allow a witness to
speak to the defense; and (11) ineffective assistance e€@ogttion relief counsel [Doc. 1].

Respondent asserts that claims two, six, seven and ten have been procedutdigddefa
because they were not fairly or adequately presented to the highest availaidestas required
under the exhaustion requirement of 28 U.S.22%4(b) and now atearred from presentation to
the state courts under Tennaspeocedural rules [Doc. L7Respondent further argues thitim
eleven is not cognizable in a federal habeas proceddihgHfinally, Respondent argues that relief
is not appropriate on any of Petitioner’s other claims because the adjudicatimsetlaims on
the merits in state court did not result in aid®n that was contrary to, or an unreasonable
application &, clearly established Federal law, or that was based on an unreasonable determinati
of the facts in light of the evidence presentied [

A. PROCEDURALLY DEFAULTED CLAIMS

Before a federal court may review a federal claim raised in a habeas petitiiah st
determine whether the petitioner has exheditte remedies availabtestate courtSee28 U.S.C.
§ 2254(b)(1). If a federal habeas claim has not been presented to a statéoc@djudication,
then it is unexhausted and may not properly serve as the basis of a federal hitimas pet
Wainwright v. Syke133 U.S. 72, 87 (1977).

The exhaustion “requirement is satisfied when the highest court in the statelntié
peitioner was convicted has been given a full and fair opportunity to rule on the pestioner
claims.”Wilson v. Mitchell498 F.3d 491, 4989 (6th Cir. 2007) (quotingott v. Coyle 261 F.3d

594, 608 6th Cir. 2001)). Under Tennessee Supreme CRuile 39, a Tennessee prisoner



exhausts &laim by raising it before the TCCASeeAdams v. Holland330 F.3d 398, 402 (6th
Cir. 2003).

A federal court will not review claims that were not entertained by the state ceutd d
the petitioner's failurgl) to raise those claims in the state courts while state remedies were
available, or (2)o comply with a state procedural rule that prevented the state courts frdnngea
the merits of the claimsLundgren v. Mitche]l440 F.3d 754, 763 (6th Ci2006). A petitioner
who fails to raise a federal claim in the state courts and who is now barred by pretadural
rule from returning with the claim to those courts has committed a proceduraltdefee
Coleman v. ThompspB01 U.S. 722, 732 (1991). gxocedural default foreclosésderal habeas
review, unless theetitiorer can show cause to excuse fhgure to comply with the state
procedural rule and actual prejudice resulting from the alleged constitutioralonold. at 750.

Here, Petitioneasserts several grounds for relief in his habeas petition that have been
procedurally defaulted because they were not fairly presented to the staseacrmbihe now is
barred by state procedural rules from returning to state court to pursue tleeaus&etitioner
has not shown cause or prejudice excusing his default, federal habeas rehewadibtving
procedurally barred claims is foreclosed.

1. Sufficiency of Evidence—Venue (Claim 2)

Petitioner’'s second claim alleges that the evidence was izisnffto sustain the jury’s
finding that Hamblen County was the proper venue because, he alleges, the prddfreivieal
the killing took place in Jefferson County [Docllat 4]. Petitioner’s claim is framed as a
violation of the Sixth Amendment.

The Court finds that Petitioner did not fairly present this claim to the stateasogiederal
constitutional violation. Although Petitioner argued on direct appeal that thedtigl erred in
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not dismissing the case for failure to prove venue, he did so solely under Artetdion® of the
Tennessee Constitution, Tennessee Rule of Criminal Procedure 18, and cited ordywstases
in support [Doc. 19 Addendum 14 at 43-46].

Exhaustion of state remedies “requires that petitioners ‘fairly pfg'séederal claims to
the state courtsniorder to give the State the “opportunity to pass upon and correct’ alleged
violations d its prisoners' federal rights.”"Duncan v. Henry513 U.S. 364, 365 (1995) (quoting
Picard v. Connor404 U.S. 270, 275)):If state courts are to be given the opportunity to correct
alleged violations of prisoners' federal rights, they must surely bectertthe fact that the
prisonersare asserting claims under the United States Constitutibuncan 513 at 36566.
Thus, kefore seeking a federal writ of habeas corpus, a state prisoner mugtrieseyt his claim
to each appropriate state court by alerting that couhietéederal nature of the clainBaldwin v.
Reese541 U.S. 27, 29 (2004).

In this case Petitioner did not citedny provision of the United States Constitution in his
brief to the TCCA on direct appeal nor cite to a single Supreme Court or fealggahsuppoxf
his claim. Cf., Dye v. Hofbauer546 U.S. 1, 34 (2005) ¢laim that featured citains to specific
provisions of the Constitution and four federal cases alerted the state court ttlainthevas
based, at least in part, on a federal righttimble v. Bobby804 F.3d 767, 781 {6 Cir. 2015)
(federal claim clearly presented to state court where claim explicitly invbkeel separate federal
constitutional provisions and four Supreme Court cases in support). Nor diguethat the
evidence wassufficient as to venue under tBrie Process Clause of the Fourteenth Amendment
or invoke the standards for such claises forth inJackson v. Virginia443 U.S. 307, 324 (1979)

andIn re Winship 397 U.S. 358, 364 (1970).



Petitioner’s failure to alert the TCCA to any federal clairsiag from the failure to prove
venue is confirmed by the TCCA's decision on direct review, as the appellateanalyzedand
deniedPetitioner’s claimsolelyunder the Tennessee state constitytithe Tennessee Rules of
Criminal Procedure and state case.| Allen, 2007 WL 4117603, at *19.

Because Petitioner failed to fairly present his challenge to the sufficiertbg eidence
as to venue as a federal constitutional claim to the TCCA on direct appeal, htofatddust that
claim, and henow is precluded from returning to state court to pursue it. Accordingly, his clai
is procedurally defaulted. Moreover, Petitioner has asserted no causerfsingt that issue as
a constitutional claim on direct appeal, nor has he asserted prejudice aasintpdrprocedural
default of that claim

Finally, Petitioner cannot establish “actual innocence” as an exception to theypabced
default rule. The Supreme Court has held thaan extraordinary case, where a constitutional
violation has probably resulted in the conviction of one who is actually innocent, a tealeeak
court may grant the writ even in the absence of a showing of cause for the priodethuth.”
Murray v. Carrier, 477 U.S. 478, 496 (1986 owever, “actual innocence” is an extregnearrow
exception, and “claims of actual innocence are rarely succes§ahlup v. Delp513 U.S. 298,
321 (1995). This is not an extraordinary case.

Accordingly, Petitioner’s second habeas claim alleging insufficient esdas to venue
will be DISMISSED.

2. Trial Court Error —Failure to Disqualify Juror (Claim 6)

Petitioner’s sixthhabea<laim alleges that the trial court erred in failing to disqualify a
juror for giving false statemesind omitting pertinent answers in his juror questionnaire [Doc. 1
1 at 1011]. Specifically, he accuses juror Bill Waddell of falsely statirag bie had no children,
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and failingto answer whether he had any family members who worked in law enfor¢cevhent
he actually does have eéhild who works in law enforcemenikd] at 10]. Petitioner’s claim is
framed as a violation of his federal constitutional right to a fair trial bynelpaf impartial,
‘indifferent’ jurors. Irvin v. Dowd 366 U.S. 717, 722 (1961He alsoalleges that the trial court
should have conducted a hearing to inquire into the juror’'s miscondeatmer v. United States
347 U.S. 227 (1954).

Again, howeverPetitioner did not fairly present this claim to the state courtfadexd
constitutional violation. Although Petitioner argued on direct appeal that thedtigl erred in
failing to grant a new trial based on the failure to disqualify Waddell, he didlsty sinder
Tennessestate law, citing only stat&ses in support [Doc. 19 Addendum 18%&55. Petitioner
did not cite taany provision of the United States Constitution in his brief to the TCCA on direct
appeal nor cite térvin, Remmeror any other Supreme Court or federal case in support of his
claim. And, in andzing and denying Petitioner’s claim, the TCCA invoked the Tennessee
Constitution and relied solely on Tennessee state caseAlken, 2007 WL 4117603, at *25-29.

Because Petitioner failed to fairly present his juror disqualificatioriesige as a fedal
constitutional claim to the TCCA on direct appeal, he failed to exhaust that eladhine now is
precluded from returning to state court to pursue it. Accordingly, this clajpnosedurally
defaulted. Moreover, as already discussed, Petitioner has asserted nfocaoseaising the
issue as a constitutional claim on direct appeal, nor has he asserted prejsdigefranin the
procedural default of that claim, and &dlsocannot establish “actual innocence” as an exception
to the procedural deféiurule.

Accordingly, Petitioner'sixth habeas claim alleginigial court error in failing to dismiss
a disqualified jurowill be DISMISSED.
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3. Prosecutorial Misconduct—Witness (Claim 10)

Petitioner’s tentthabeas clainalleges that the State committed prosecutorial misconduct
by instructing a witness not to speak to the defense before trial [Hoat 21]. Specifically, he
alleges that witness Connie Lawson testified at trial that she was instoydtesldistrict &brney
not to speak with any defense counsel or investigator, in violati®etitioner’'sright to have
access to any prospective witness.

Petitionerraised a prosecutorial misconduct claim on this issue in hiscpasiction relief
petition and to the TCCA on pesbnviction appeal. However, the TCCA found that Petitioner
hadwaivedthis claimpursuant to Tennessee Code Annotatdd-80-106(g)becausde could
have raised it on direct appeal but failed to do so, and also under Tennessee Rule of Crimina
Appellate Procedure 10(b) because he failed to support it with sufficient argurdesitagion to
authorities Allen, 2012 WL 826522 at *8

Becausethe TCCA invoked state procedural eslas the basis for declining to review
Petitioner’sprosecutoriaimisconduct challengstemming from prohibiting defense access to a
witness Petitioner has procedurally defaultibis claim Coleman 501 U.S. at 73As Petitioner
has failed to assert or establistuse and prejudice to excusedegault,nor can he gtablish actual
innocence, hisenth habeas claimvill be DISMISSED.

B. NON-COGNIZABLE CLAIM S

1. Trial Court Error —Failure to Exclude Evidence (Claim 7)

Petitioner’s seventh habeas claim alleges that the trial court erred in gllewience of
his 2003 criminal charge for delivery of cocaine in order to show motive and intent [Rcat 1
12]. Petitioner does natssert any specific federal constitutional violation related to this claim,
although fe does allege that the probative value of this evidence clearly was outwbigiied

11



prejudicial effect, and cites federal case law interpreting Federal Rule of Evidéd¢b) in
support.

The Court finds thaPetitioner'schallenge to the admission of this evidence is a purely
state law issue that is not cognizable in a federal habeas proceeding. Altktitighd? cites to
federal case law interpreting Federal RafeEvidence 404(b), the Federal Rules of Evidence
clearly are not applicable in a criminal trial in state court. Moreover, Petitsociegllenge to the
admission of this evidence alirect appealvas made solely under Tennessee Rule of Evidence
404(b) [Doc. 19 Addendum 14 pp.-B56] and it was analyzed and denied by the TCCA solely
under that state rule of evidenagllen, 2007 WL 4117603, at *32.

It is well-settled that “it is not therovince of a federal habeas court to reexamine-state
court determiations on statéaw questions.’Estelle v. McGuire502 U.S. 62, 6768 (1991).
Rather, n conducting habeas reviel\g federal court is limited to deciding whether a conviction
violated the Constitution, laws, or treaties of the United Staltigsat 68. Accordingly, “federal
habeas corpus relief does not lie for errors of state laswis v. Jeffers497 U.S. 764, 780 (1990).

Here, Petitioner'shallenge to the admissibility of his prior drug changes framed solely
as a violation of the Tennessee RubéEvidence andhie TCCA analyzed and decided that claim
under Tennssee state law.t is not the province of this Court to reexamine the determination of
the state counn this state law questioBecause Petitioner has not alleged a federal cotstitu
violation arising from thedmission of this evidence, his challenge to the denial of that motion
fails to state a cognizable basis for § 2254 relief, andsbignthhabeas claim will be
DISMISSED.

2. Ineffective Assistance—PostConviction Counsel (Claim 11)

12



Petitioner’s eleventhabeaglaim alleges ineffective assistance of pastviction counsel
“in particular on appeal” [Doc. 1 p. 22]. Specifically, Petitioner alleges thatppsllate counsel
was deficient in failing to raisen post-conviton appeal to the TCCA thirteen ineffective
assistance of trial counsel claims, along with supporting casardvauthority, which had been
raised in his post-conviction petitiord]].

Initially, to the extent Petitioner is attempting to raieeffective assistance of pest
conviction appellate counsel a® @dependent basis for overturning his convictibe is
precluded by statute from doing so. 28 U.S.C. § 2254(i) expressly provides that the
“ineffectiveness or incompetence of counsel during Federal or State collatdrabpastion
proceedings shall not be a ground for relief in a proceeding arising uncensg254.”
Accordingly, Petitioner’s eleventh habeas claim alleging ineffectivetasses of postonviction
appellate counsel asfreestanding ground for relief will bBISMISSED.

Nor can Petitioner assert ineffective assistance ofgmstiction appellatecounsel as
cause for the procedural default of any ineffective assistance of trial courise that Petitioner
raised inhis postconviction petition but were not appealed to the TCCA on-pasviction
appeal.

Ordinarily, “attorney error in state pespnviction proceedings ‘cannot constitute cause to

excuse [a] default in federal habeas™ because there is no constituigbrnab an attorney in those
proceedings.West v. Carpente790 F.3d 693, 697 (6th Cir. 201fjuotingColeman 501 U.S.
at 757). However, iMartinez v. Ryan566 U.S. 1 (2012), the Supreme Court carved a narrow
exception to th€olemanrule, holdingthat:
[w]here, under state law, claims of ineffective assistance of trial counstlba
raised in an initiateview collateral proceeding, a procedural default will not bar a
federal habeas court from hearing a substantial claim of ineffective assistance at

13



trial if, in the initiatreview collateral proceeding, there was no counsel or counsel
in that proceeding was ineffective.

566 U.S. at 17see also Trevino v. Thalég69 U.S. 413(2013) (extending/artinezrule to states
whose procedural gairements make it “virtuallympossible” to present an ineffective assistance
claim on direct appeal even if there is no outright prohibition on doingy so).

Importantly, however, a petitioneannotuse the ineffective assistance of counsel at the
posteonviction appellatestage to excuse a procedural default because it is not anrientiedv
collateral proceedingWallace v. Sextqrb70 F. App’x 443, 453 (6th Cir. 2014). TNartinez
court made explicit that the narrow exception it carved out “does not extend to agmorsyin
any proceeding beyond the first occasion the State allows a prisoneeta @aim of ineffective
assistance at trial. Martinez 566 U.S. at 16.

As set forth above, although Petitioner raised a numbereffective assistance dfial
counsel clairato the postonviction trial courthe did not properly raise thoskims to the TCCA
in the appeal from the denial of his post-conviction petition, antMdrénezexception therefore
does not apply to exse Petitioner'siefaultbecause the trial court conducted an initealiew
collateral proceeding on those claims and denied them on the m&faltace 570 F. App’x at
453.

Thus, to the extent Petitioner is attemptingsserany grounds of ineffective assistance
of trial counsel that were rais@dthe postconviction court but were not pursued in the TCCA on

postconviction appeal, those claims d#SMISSED, as they are procedurally defaulted and

4 Because Tennessee's procedural framework directs defendants to file ireffectiv
assistance claims in pesbnviction proceedings rather than on direct appeal, the Sixth Circuit
Court of Appeals has held that thkartinez-Trevinoexception to Coleman applies in Tennessee
cases.Sutton v. Carpentei745 F.3d 787, 795-96 (6th Cir. 2014).
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Petitioner cannot assert ineffective assistance ofqmstiction appellate counsel as cause for that
default.

C. CLAIM SADJUDICATED IN STATE COURT

Petitioner’s remaining claims all were raised, exhausted and adjudicatked orerits in
state court and must be reviewed under the deferential standard set forth in 28 U.S.C. § 2254(d)

The starting point foa§ 2254(d)(1)analysiss to identify the “clearly established Federal
law, as determined by the Supreme Court of the United States” that governs tedetiener's
claims Marshall v. Rodgerss69 U.S. 58, 61 (2013) (quotingilliams, 529 U.S. at 412). As the
Supreme Court has reiterated, “[C]learly established Federal law for parpdg 2254(d)(1)
includes only the holdings, as opposed to the dicta, of [the Supreme Court's] decidibits.V .
Woodall 134 S. Ct. 1697, 1702 (201#)tation omitted). The Court must then determine whether
the state court’s adjudication of the claim was contrary to, or involved an unreasonabbiappl
of, that clearly establishdtederal law, or resulted in a decision that was based on an unreasonable
interpretation of the facts in light of the evidence presented. 28 U.S.C. § 2254(d)(2).and (

1. Sufficiency of the Evidence (Claim 1)

Petitioner’s firsthabeasclaim is that theevidence presented at trial was insufficient to
support a conviction of first degree murder [Dod. 4t 2-3]. Specifically, he maintains that Smith
was the confessed murderer of Wilder and that the only evidence linking him tolitige wés
through harsay or the testimony of state witnesaetsng upon the promise of leniency, and that
the jury ignored an audio/video recording of Smith admitting that he killed WildeiStanley
Davis and his ol lady’Ifl. at 2]. Finally, he asserts that the evidence, at best, showsethaty

have been guilty of accessaafterthefact [Id.].
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Petitioner challenged the sufficiency of the evidence on direct appeal and @& TC
adjudicated the claim on the meritéllen, 2007 WL 4117603, *1518 Taking the evidenci
the light most favorable to the state, the TCCA concluded that the “evidencecdiestifdb support
Petitioner’s conviction for first degree murder under a theory of criminal regdaps Allen,
2007 WL 4117603, *18. Respondent argues thatekesin of the TCCA is entitled to deference
under 8§ 2254(d).

a. Applicable Law

The Due Process Clause of the Fourteenth Amendment pretecéscusedagainst
conviction “except upon proof beyond a reasonable doubt of every fact necessary to ctimstitute
crime with which he is charged.In re Winship 397 U.S.at 364 When a habeas petitioner
challenges his conviction based upon insufficient eviddmeedievant question is whether, after
viewing the evidence in the light most favorable to the prosecution, any ratienalftiact could
have found the essential elements of the crime beyond a reasonableJdaoibbn 443 at 324.

“This standard is even more exacting” under § 2254, as a review of the statenceuts's
determination must bmade “through AEDPA's deferential lenddill v. Mitchell, 842 F.3d 910,
933 (6th Cir. 2016). Thus, in giving proper deference both to the verdict and to the state court
opinion upholding that verdict, even if the Cowgre to “conclude that a rationatier of fact
couldnothave found the petitioner guilty beyond a reasonable doubt, on habeas review, [the Court]
must stil defer to the statappellate court'ssufficiency determination as long as it is not
unreasonableld. at 933—-34 (quotingrown v. Konteh567 F.3d 191, 205 (6th Cir. 2009)).

b. Discussion

In light of this exacting standarBetitioner’'schallenge to the sufficiency of the evidence

supporting his conviction must fail. In addressing Petitioner’s claim, the TC&wfiedJackson
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as the appropriate standard and applied it in a reasonable manner. The TCCA fifiddbati
theory upon which Petitioner was held responsible for-fiegiree murder unddrennessee law,
noting that[a] person is criminally responsible for an offercommitted othe conduct of another
if . . . [a]cting with intent to promote or assist the commission of the offense, or éditberthe
proceeds or results of the offense, the person solicits, directs, aids, or atteml@Esdbreeperson
to commt the offense . . . ."Allen, 2007 WL 4117603, ¥8 (citing Tenn. Code. Ann. § 391—
402(2).
The TCCA then summarized the relevant evidence supporting Petitioner’'s omest
follows:
Defendant Allen asked Rucker to kill the victim because the victim “had” an
indictment on him. Other witnesses testified that Allen wanted the victim killed for
“snitching” on Defendant Allen. Defendant Allen offered to ensure that whoever
killed the victim would be paid. He asked Rucker, Defendant Smith, and Brassfield
to kill the victim. Before the murder, Defendant Allen indicated that Defendant
Smith was the person who was going to kill the victim. He gave Defendant Smith
drugs to get the victim high. After the victim was killed, Defendant Allen said that
his drug charges had been dismissed because he “took care of the problem.”
Further, after the killing, Brassfield, Defendant Allen’s brother, broongimey and
drugs worth $10,000 from Defendant Allen to Defendant Smith on two separate
occasions. Defendant Allen toldd@sfield that he had to threaten Defendant Smith
with a gun because Defendant Smith repeatedly requested more money as payment
for killing the victim.
Allen, 2007 WL 4117603, *18.
In light of the foregoing evidencas outlined by the TCCA, the inferenitat Petitioner
was criminally responsible for the first degree murder committed by Ssn#hreasonable one
and the Court must presume that both the jury and the TCCA resolved any reasonablmgonf

inferences in favor of the prosecutioBeeCopehnd v. Tisep645 F. App’x 500, 506 (6th Cir.

2016).
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Although Petitioner questions the credibility of the witness testimony and tis jur
consideration of the audio/video recording, undegckson “the assessment of the credibility of
witnesses is genefplbeyond the scope of review3chlup 513 U.S. at 330see alsdMartin v.
Mitchell, 280 F.3d 594, 618 (6th Cir. 2002) (attacks on witness credibility are simply challenges
to the quality of the government's evidence and not to the sufficiency of tenes). Moreover,
“[t]he trier of fact . . . holds ‘the responsibility . . . fairly to resolve conflintthe testimony, to
weigh the evidence, and to draw reasonable inferences from basic facts to uétctsate Tibbs
v. Florida, 457 U.S. 31, 45 21 (1982) (quotinglackson 443 U.S. at 319)). Thus, it is not for
this Court to reweigh the evidence;aealuate the credibility of the witnesses, or substitute its
judgment for that of the trier of fac6eeBrown 567 F.3d at 205.

Under the doubly deferential standardJatksonand the AEDPA, the Court is satisfied
that the evidence presented at Petitioner’s trial was sufficient for a fati@maof fact to find
beyond a reasonable doudik of the essential elements of the crimdiist degreemurder under
a theory of criminal responsibilityand further that the decision of the TCCA so finding was
objectively reasonableAccordingly, because the decision of the TCCA that the evidence was
sufficient to support Petitioner’s convictionvas neithe contrary to, nor an unreasonable
application of, Federal law as establishedanksonnor based on an unreasonable determination
of the facts in light of the evidence, fiist habeas claim will b®ISMISSED.

2. Trial Court Error —Change of Venue (Petrial Publicity) (Claim 3)

Petitioner’s third habeas claim is that the trial court erred in denying his mot@cliange
of venue due to pretrial publicity in violation of his due process right to a faiflxeal 1-1 at 3.

Specifically, he maintains that he is well known in Hamblen County and that hekeee a
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couple of jurors, and that his case garnered “lots of media attention includihgéecspapers
and news stationsd.].

Petitioner challenged the denial of mstion for a change of venue due to pretrial publicity
on direct appeal and the TCCA adjudicated the claim on the méiien, 2007 WL4117603,
*15-18 The TCCA found that none of the defendants proved that any of the jurors were
prejudiced by the ptgal publicity and “in the absence of any proof that any juror was prejudiced
concluded that the trial court did not err when it denied the motion for change of v&lterg.
2007 WL 4117603,21. Respondent argues that the decision of the TCCAiiteerto deference
under 8§ 2254(d).

a. Applicable Law

The right to jury trial guarantees to the criminally accused a fair trialdanel of impartial,
‘indifferent’ jurors. Irvin v. Dowd 366 U.S. 717, 722 (1961). In reviewing a due process claim
basel on pretrial publicity, the question is “not whether the community rememberedstd, but
whether the jurors . . . had such fixed opinions that they could not judge impartialyiltrad the
defendant.” Patton v. Yount467 U.S. 1025, 1035 (1984). #al court's finding of juror
impartiality may only be overturned where manifest error is preSkitin v. Virginig, 500 U.S.
415, 428 (1991). A jury is presumed impartial, and the burden rests withaienger to show
otherwise.lIrvin, 366 U.S. at 723.

b. Discussion

The Court’s task is to determine whether the Tennessee state courts applieedgbiad
principles in a manner that was unreasonakxAllen v. Hawley74 F. App’x 457, 461 (6th Cir.
2003). Upon review of the TCCA decision, the Court cannot find that the denial of Petitioner’s
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challenge @ denial of his motion for a change of venue based on pretrial publicity was
unreasonable.

Although the TCCA did not cite to any United States Supreme Court precedent in its
analysis, it d refer to, and rely uporstate law that is consistent with and, in fact, was derived
from relevant Supreme Court case law on this issAen, 2007 WL 4117603, at *2@1.
Accordingly, the AEDPA’s deferential standard applies to the Court’'®wewf the TCCA’s
merits adjudicationSeeSlagle v. Bagley457 F.3d 501, 5334 (6th Cir. 2006) (“The stateourt
decision need not refer to relevant Supreme Court cases or even demonsinateearss of them
.. . it is sufficient that the result and reasgnare consistent with Supreme Court precedent”).

The TCCA's reasoning is consistent with the Supreme Court precedent outlimeith in
and Patton The TCCA determined that Petitioner and hisdetendants failed to meet their
burden to show that therjars who actually sat and rendered the verdict were prejudiced by pretrial
publicity. Allen, 2007 WL 4117603, at *21. They found that Petitioner's general assertions that
the jurors knew each other and that he was well known in the community were insuibigente
that any juror was prejudiced by pretrial publicityl.

Under clearly established Federal law, it is not requinati the jurors be totally ignorant
of the facts and issues involved, ahd mere existence of any preconceived notion #eetguilt
or innocence of an accused, without mor@ssifficient to rebut the presumption of a prospective
juror's impartiality Irvin, 366 U.S. at 7223. The decision of the TCCA in rejecting Petitioner’s
due process claim based on pretrial publicity is neither contrary to, nor an unbéasgpdication
of this clearly established law. Nor is the decision based on an unreasonablenaétamrof the
facts. Accordingly, under the exacting standard of § 2254(d), Petiticghedshabeas claim Wi
be DISMISSED.
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3. Trial Court Error —Joint Trial (Claim 4)

Petitioner’s fourth habeas claim is that the trial court erred in consolidating hisitna
the trials of Smith and Jarnigfiboc. 1-1 at6]. Specifically, he maintains thtite evidence against
Smith was so overwhelming as to deny him a fair ftch]. He asserts that he was forced to sit at
the same table as Smith, and that because Smith did not testify, Petitioner wadauneisde
examine Smith as to his confessions to the mutddr [

Petitionerraised this identical isswmn direct appeal and the TCCA adjudicated the claim
on the merits. Allen, 2007 WL 4117603, 21-23. The TCCA found thabecause each of the
defendants was charged with accountability for Wilder's murder, consolidatibve chses was
permissible “unless consolidation violates constitutional provisions artiduteBeuton v. United
States391 U.S. 123 (1968) Allen, 2007 WL 4117603, *2 The TCCA concluded that because
the trial court redactk from the statements of Smith and Jarnigan any mention of any other
defendant, Petitioner’s “constitutional confrontation rights were not violateld.” at *23.
Respondent argues that the decision of the TCCA is entitled to deference under § 2254(d).

a. Applicable Law

In Bruton the United States Supreme Court held that where two defendants are jointly
tried, admission of one defendant's-pial statement implicating the atefendant violates the
co-defendant's Sixth Amendment right to confront andgexamine witnesses against hiBo1
U.S. at 13637. This rule only applies, however, if the confession facially incriminates the
defendat. Richardson v. Marsi81 U.S. 200, 2021987). If the court redacts all references to
the defendant, so thdid confession does not expressly implicate the defendant as an accomplice
to the crime, the confession is admissible against the codefendant, antsreoravren if defendant
is linked to the confession by independent evidelatc at 208.
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b. Discussion
In addressing Petitioner’s claim, the TCCA identifaiton as the appropriate standard
and applied it in a reasonable manner. The TCCA identified the ponttah problem arising
from a joint trial and addressed it as follows:

The trial court askethe State if it could redact the statements from Defendants
Smith and Jarnigan to use them at a joint trial, telling the State that the statements
could not name any other defendant. The court noted that it originally thought that
the cases could not be tried together. Defendant Jarnigan's attorney notedehat mor
redactions to the statements were necessary and that there were “some
severeBrutonproblems.” The trial court responded that, if the State were willing

to accept the trial court's redactiongrilthe cases could possibly be tried together.
The trial court then meticulously went over each statement to ensure that any
mention of a co-defendant was removed. After the redactions, the trial court found
that “the cases can be tried together Bndonwill not be violated.”

Allen, 2007 WL 4117603, *22.
The TCCA concluded:
In the case under submission, we have carefully reviewed thef-catrt
statements of both Defendants Smith and Jarnigan. We conclude that the trial court
did not abuse its discretion when it consolidated the Defendants' cases for trial. The
trial court redacted from the statements of Defendant Smith and Defendag@darni
any mention of any other defendant. We conclude, therefore, that the Defendants'
constitutional confrontatiomights were not violatedrhus, severance was not
needed to “promote a fair determination of the guilt or innocence of one or more
defendants.”
Allen, 2007 WL 4117603, *23.
Under thedeferential standard of the AEDPA, the Court is satisfied that theidieaf the
TCCA so finding was objectively reasonable. Accordingly, because theaeoisthe TCCA
that Petitioner'sonstitutional confrontation rights were not violated is neither contrary to, nor an
unreasonable application of, Federal law as astaal inJacksonnor based on an unreasonable
determination of the facts in light of the evidence fbisth habeas claim will b®ISMISSED.
4, Trial Court Error —Peremptory Challenges (Claim 5)
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Petitioner’s fifthhabeas claim is that the trial court erred in permitting the state to use two
peremptory challenges to exclude two potential jurors, one of Taiwaneseatdastehe other of
Hispanic descenin violation ofBatson v. Kentucky76 U.S. 79, 89 (1986) [[@01-1 at 89]. At
jury selection, Petitioner’'s counsel had objected to the exclusion of the jurors Iilticeurt
concluded that the state’s reasons for exercising their peremptory gealksto those two jurors
were sufficiently raceneutral Allen, 2007 WL 4117603, *24.

Petitioner raised this identical issue on direct appeal and the TCCA adjddilcatclaim
on the merits.Allen, 2007 WL 4117603, *24825. The TCCA concluded thathe basis for the
State's use of its peremptory challenges agdirese two potential jurors, who were ultimately
excluded from the venire, was sufficiently raweutral to dispel any indicia of purposeful
discrimination” Id. at *25. Respondent argues that the decision of the TCCA is entitled to
deference under 8§ 2254(d).

a. Applicable Law

In Batson the Supreme Court held that the Equal Protection Clause of the Fourteenth
Amendment prohibits prosecutors from exercising peremptory challenges onishef base.476
U.S. at 89. When adjudicatingBatsonclaim, @urts follow a threestep process:

“First, a defendant must make a prima facie showing that a peremptory challenge

has been exercised on the basis of race; second, if that showing has been made, the

prosecution must offer a raceutral basis for striking the juror in question; and

third, in light of the parties' submissions, the trial court must determine whether the

defendant has shown purposeful discrimination.”

Davis v. Ayalal35 S. Ct. 2187, 2199 (2015) (quotibgyder v. Louisiang52 U.S. 47247677
(2008)).
The opponent of the strike bears the burden of persuasion regarding racialiomtivat

Purkett v. Elem514 U.S. 765, 768 (1995), and a trial court finding regarding the credibility of an
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attorney's explanation of the ground for a perenyptballenge is “entitled to ‘great deference,”
Felkner v. Jacksqrb62 U.S. 594, 598 (2011) (quotiBatson 476 U.S., at 98 n. 21).
b. Discussion
In addressing Petitionerdaim, the TCCA identifiedBatsonas the appropriate standard
and addressed it as follows:

With respect to the Taiwanese juror, the trial court noted that the juror ed it
orientation day that she could not understand very much English. The State
explained that, because of her difficulty understanding the English langbhage, t
juror could not understand what jury duty meant. The trial court found that this was
a sufficiently raceneutral reason for the State's use of a peremptory challenge. We
conclude that the State articulated a valid, r@@atral reason for challenging this
juror, and the trial court's decision that the State's reasons were |égintbnon
discriminatory is not clearly erroneous.

We reach the same conclusion with respect to the second juror. The State explained
that the second juror, of Hispanic descemés an interpreter and a “sort of
advocate” for defendants in General Sessions Court. Further, she had been
interviewed and investigated by the TBI for taking money from Hispanicstto g
them out on bond. The State explained to the court that it thougghthih juror

knew that she was being investigated. The State, however, did not feel that it had
sufficient evidence to prosecute her. The trial court concluded that this was a
sufficient raceneutral reason for the State's exercise of a peremptory challenge of

this potential juror, and we conclude that such finding by the trial court was not
clearly erroneous.

Allen, 2007 WL 4117603, *25.

Under the deferential standard of the AEDPA, the Court is satisfied thatcismdef the
TCCA so finding was objively reasonable.Although Petitioner may not believe the state’s
explanation for the strikes, the “second step of {Batsory process does not demand an
explanation that is persuasive, or even plausibleUnless a discriminatory intent is inherent in

the prosecutor's explanation, the reason offered witldemed race neutralPurkett 514 U.Sat

767.
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Accordingly, because the decision of the TCCA thatstate offered sufficient raoeutral
reasons for using peremptory strikes on the chgdélénjurorsis neither contrary to, nor an
unreasonable application of, Federal law as establishBdtgon nor based on an unreasonable
determination of the facts in light of the evidence fifis habeas claim will b®ISMISSED.

5. Ineffective Assisance of Counsel (Claims 8 and 9)

Petitioner’'s eighth and ninth habeas claims both allege that he was denied his Sixth
Amendment right to the effective assistance of counsel at trial [Bb@t11520]. Specifically,
he alleges in claim eight that his counsel was ineffective for failing to callisbesses: Phyllis
Allen, Janan Allen, Edward Allen, Terry Wolfe, Richard Atkins and Jessica Dudleyglaim
nine, he alleges that counsel was ineffective for failing to hire a jury ktantsu

Petitioner challenged the effectiveness of trial counsel on each of the foregoing gnounds
his state postonviction petition. Following an evidentiary hearing, the qoostviction court
rejected the claim, finding that Petitioner failed to prove bgrcdd convincing evidence any of
the alleged grounds of ineffectiveness. The-postviction court made the following findings as
summarized by the TCCA:

In denying relief based on these claims of ineffective assistance of cotnesel, t

postconviction cod found that trial counsel is “an experienced criminal defense

attorney, who is death penalty qualified.” The court stated that trial counsel's

“credibility is impeccable as compared to Petitioner.” The court reviewed the

amount of time trial counsel spent on the case, 134.6 hours out of court and 29.5

hours in court, and found that trial counsel “counseled with Petitioner, investigated

the case with the help of an investigator, filed the appropriate motions and made

reasonable tactical decisions throughpatitioner's trial.” As a result, the court

ruled that the Petitioner did not prove by clear and convincing evidence that trial

counsel rendered ineffective assistance.

Allen, 2012 WL 826522, at *6.
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The TCCA agreed with the posbnviction court and, &r rejecting each specific ground
of alleged deficiencyconcluded that Petitioner failed to carry his burden to prove ineffective
assistance of counsel on any grouldl.at 8. Respondent argues that the decision of the TCCA
is entitled to deferenaender § 2254(d).

a. Applicable Law

The Sixth Amendment provides, in pertinent part, that “[ijn all criminal prosecutioas, t
accused shall enjoy the right . . . to have the Assistance of Counsel for his defeBs€bdhsbt.
amend. VI.Under the Sixth Amendment, a defendant has a constitutional right not just to counsel,
but to “reasonably effective assistance” of counSteickland v. Washingto66 U.S. 668, 687
(1984). Under thé&tricklandstandard for proving ineffective assistance of counsel, a defendant
must meet a twpronged test: (1) that counsel's performance was deficient; and (2) that the
deficient performance prejudiced the defeniske.

Under the first prong of the test, the appropriate measure of attorney perermsa
“reasonableness under prevailing professional nor8isi¢kland 466 U.S. at 688. A defendant
asserting a claim of ineffective assistance must “identify the acts or onsisgioaunsel that are
alleged not to have been the result of reasonable profakgimgment.”Id. at 690. The
reasonableness of counsel's performance must be evaluated “from coungetgiperat the time
of the alleged error and in light of all the circumstances, and the standardesf isvinighly
deferential.”"Kimmelman v. Moiison 477 U.S. 365, 381 (1986) (quotisgrickland 466 U.S. at
689.

The second prong requires the petitioner to show that counsel's deficient performanc
prejudiced the defense. Thus, “[a]n error by counsel, even if professionallgamabée, does not
warrant setting aside the judgment of a criminal proceeding if the error hadeob af the
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judgment.”Strickland 466 U.S. at 691. In order to prevail on a claim of prejudice, a petitioner
must show “there is a reasonable probability that, absent the errors, the fagtbattehave had

a reasonable doubt respecting guiltl” at 695. While both prongs must be established to meet a
petitioner's burden, if “it is easier to dispose of an ineffectiveness olathe ground of lack of
sufficient prejudice . . . that course should be followédl. at 697.

Review of aStrickland claim under § 2254(d)(1) is “doubly deferentiakKhowles v.
Mirzayance 556 U.S. 111, 123 (2009). Further, “[w]lhen 8§ 2254(d) applies, the question is not
whether counsel's actiomgre reasonable,” but instead “whether there is any reasonable argument
that counsel satisfie8tricklands deferential standardiiarrington v. Richtey 562 U.S.86, 105
(2011).

b. Discussion—Failure to Call Witnesses (Claim 8)

Petitioner’'seighthhabeas claim alleges that counsel was ineffective for failing to call a
number of witnesses at triallhe postconviction court found that counsel was not ineffective in
failing to call any of the witnesses and theé CA found that the “record does not preperate
against the findings of the pestnviction court.”Allen, 2012 WL 826522, at *7 The TCCA
addresseé®etitioner’sclaim as follows:

With regard to Phyllis and Janan Allen, the proof at the-pastiction hearing

established that trial counsel madgategic decisions, informed by adequate

preparation, in deciding not to call these witnesses. Trial counsel decided, based on

personal meetings with Phyllis Allen, that she was not sufficiently stable to be a

reliable witness for the Petitioner. He fedthat she might lose her composure and

give damaging testimony. Similarly, once Janan Allen was arrested, trizsdedou

decided that the recent arrest made her testimony too risky, especially irf light o

the fact that her testimony would have been duglieaf another defense witness's

testimony. Such decisions were within the range of reasonable assistaddhe

Petitioner has failed to carry his burden to prove the ineffective assistance of
counsel.
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Concerning Trooper Wolfe, the Petitioner did pagsent Wolfe's testimony at the
hearing. As a resulBlack[v. State 794 S.W.2d 752, 757 (6th Cir. 2018){tates

that the Petitioner is not entitled to relief because he cannot demonstrate that
Wolfe's testimony would have been favorable to the Petitioner's case. 7941S.W.2
at 75758. The Petitioner, therefore, has not carried his burden to prove that the
failure to call Wolfe constituted ineffective assistance.

The Petitioner asserts that Atkins was present at a time Brassfield test#ied th
Petitioner discussed the murder, and Atkins would testify that the Petitioner did not
discuss a murder. Atkins would also testify that Brassfield had reasostifg te
against the Petitioner. Although Atkins's testimony would have been relevant to
impeachBrassfield's trial testimony, the proof at the hearing showed another
defense witness, Bronson Hollifield, contradicted Brassfield's tesyirtioat a
similar conversation occurred at another location. Additionally, at least one other
witness testified to Bssfield's reputation for lying, and Brassfield was impeached
with his prior convictions and his motives to testify against the Petitioner.yginall
the record shows trial counsel did much to discredit Brassfield's testimahy, an
Atkins's testimony wouldhave added little to the Petitioner's defense. The
Petitioner, therefore, cannot establish prejudice necessary to proveridghat t
counsel's failure to call Atkins was ineffective assistance.

Second, regarding the failure to investigate and call Dudlestiy, the Petitioner
cannot prove that she “could have been found by a reasonable investidgzioR.”

794 S.W.2d at 758. Trial counsel testified that his investigator attempted to find
every witness that could have been helpful to the Petitiorefense. He said that

the investigator had a subpoena for Dudley and searched for her, but was unable to
find her. It appears from the record that trial counsel and his investigator undertook
a reasonable investigation. The failure to investigate her dindecaat trial does

not constitute ineffective assistance, and the Petitioner has failed to sdvoyden

of proof on this matter.

Allen, 2012 WL 826522, at *7-8.

The Court is satisfied that the state courts’ application of Strickland to ¢teedtthis
claim was not unreasonable. It is a “longstanding and sound principle that maitietsthtegy
are left to counsel’s discretionDixon v. Houk 737 F.3d 1003, 1012 (6th Cir. 2013). “[S]trategic
choices made after thorough investigation of law and facts relevant to plausiioles ogte

virtually unchallengeable; and strategic choices made after less than empéstigation are
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reasonable precisely to the extent that reasonable professional judgments theplpaitations
on investigation.”Strickland 466 U.S. at 690-91.

Under the doubly deferential standardswficklandand the AEDPA, the Court is satisfied
that the state court decision finding that trial counsel was not ineffectivailiogfto call any of
the proposed withessegs not unreasonable. Accordingly, because that decision was neither
contrary to, nor an unreasonable application of, federal law as establishietiicikiand
Petitioner’s eighthihabeas claim will b®ISMISSED.

C. Discussion—Failure to Hire Jury Consultant (Claim 9)

Petitioner’s ninth habeas claim alleges that counsel was ineffective fog tailimre a jury
consultant. The TCCA addressed this claim as follows:

Turning to the Petitioner's claim that trial counsel failed to hire a jury consultant,

the Petitioner has presented no evidence as to how this decision prejudiced his

defense. Trial counsel testified that he decided not to hire such a consultant after

the trial court allowed a jury questionnaire and sufficient time to review the
guestionnaire wh the Petitioner. Counsel stated that this allowed him and the

Petitioner to perform the same function that a jury consultant would have

performed. The Petitioner has not proven either deficient representation or

prejudice as a result of trial counselécision, and he is not entitled to relief.
Allen, 2012 WL 826522, at *8.

The Court is satisfied that the state courts’ applicatioBtotklandto the facts of this
claim was not unreasonablk.is a “longstanding and sound principle that matters of trial strategy
are left to counsel’s discretionDixon, 737 F.3dat1012. “[S]trategic choices made after thorough
investigation of law and facts relevant to plausible options are virtually Ulechpeable; and
strategic choices made after less than complete investigation are reasce@bédypio the extent

that reasonable professional judgments support the limitations on investigaéinickland 466

U.S. at 690-91.
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Under the doubly deferential standardswficklandand the AEDPA, the Court is satisfied
that the state court decision finding that trial counsel was not ineffectiveliiog t® hire a jury
consultant was not unreasonable. Accordingly, because that decision was neithey tmmor
an unreasonable application of, federal law as establistHgiidgkland Petitioner’'s ninth habeas
claim will be DISMISSED.

VI. CONCLUSION

For the reasons set forth herein, the Court finds that none of Petitionaris wlarrant the
issuance of a writ of habeas corpus. AccordingBtjtioner's§ 2254 petition [Doc. 1] andill
be DENIED and this action will b® ISMISSED WITH PREJUDICE
VIl.  CERTIFICATE OF APPEALABILITY

Finally, the Court must consider whetherissue a certificate of appealability (COA)
should Petitioner file a notice of appeal. Under 28 U.S.C. § 2253(a) 4hyj &petitioner may
appeal a final order in a § 2284se only ifshe is issued a COA, and a COA will be issued only
where the applicgag has made a substantial showing of the denial of a constitutional §gb28
U.S.C. § 2253(¢R).

Where claims have been dismissed on their merits, a petitioner must show bEasona
jurists would find the assessment of the constitutional claims al@babr wrong.Slack v.
McDaniel 529 U.S. 473, 484 (2000) A petitioner whose claims have been rejected on a
procedural basis must demonstititajurists of reasomwouldfind it debatable whether the district
court was correct in itsrpcedural ruling.Id.; see alsdPorterfield v. Bell 258 F.3d 484, 4886
(6th Cir. 2001).

Here, the Court finds that Petitioner has failed to make a substantial showhegdeiial
of a congtutional right as to any of higlaims. Specifically, juristef reason would not debate
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the Court’s finding that Petitionefiailed to exhaust androcedurally defaulted number of her
claim, nor that several of her claims are ramgnizable in habead\Nor has Petitioner shown that
ressonable jurists would find th€ourt’'s assessment of Petitioneremaining constitutional
claims debatable or wrongBecause Petitioner has failed to make a substantial showing of the
denial of a constitutional right, a CC®HALL NOT ISSUE.

AN APPROPRIATE ORDER WILL ENTER .

ENTER:

§/J. RONNIE GREER
UNITED STATES DISTRICT JUDGE
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