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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT GREENEVILLE

BOAZ PLEASANT-BEY,
Plaintiff,
No. 2:15¢cv-00174RLJ-CRW

V.

TENNESSEE DEPARTMENT OF
CORRECTION, et al.,

Defendant.

MEMORANDUM OPINION AND ORDER

This matter is before the Court &haintiff's Motion for SunmmaryJudgment [Doc. 142],
Defendand Tennessee Department of Correction; Craig Jullian; Randy Lee; Gerald NkAllis
Derrick Schofeld; Bennie TownsendlohnWalker, and Maurice Videner’'sMotion for Judgment
on thePleadings andWotion for SummaryJudgmen{Doc. 144], DefendantdVlemorandum in
Support Poc. 145], DefendantsStatement oMaterial Facts [Doc. 146], Defendant®esponse
in Opposition to Plaintiff'sMotion for SummaryJudgmeng{Doc. 147], Plaintiff's Response to
DefendantsMotion [Doc. 156], Raintiff's “Rebuttal Statement of Facts” [Dot57], Plaintiff's
Reply to Defendant’s Opposition [Doc. 158hd Plaintiff’'s Motion to Dismiss Defendants Randy
Lee and John Walker [Doc. 155]. For the reasons herein, thée WHUDENY Plaintiff's Motion
for Summary Judgmefboc. 142] GRANT in part and DENY in part Defendant’s Motion for

Summary Judgmeiiboc. 144, andGRANT Plaintiff’'s Motion to Dismiss [Doc. 155].
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FACTUAL BACKGROUND AND PLAINTIFF'S ALLEGATIONS *

Plaintiff, proceeding pro se, brings thsection1983 civil rights action,alleging that
Defendantwiolated his rights under the Establishment Clause and religious rights under the First
Amendment’s Fee Exercise Clauseand under the Religiousand Use ad Institutionalized
Persons Act (RLUIPA)[Doc. 1]. Plaintiff is a state prisoner currently housed at the Trousdale
Turner CorrectionaCenterin Hartsville, TennessefDoc. 1453 at 4:7]. The events of which he
complains however,arose while he was housetl Northeast Correctional FacilifNECX) in
Mountain City, Tennesse&om approximately2014 through 2018[SeeDoc. 1; Doc. 1453 at
61:12—-16 Doc. 109.

A. Plaintiff's Halal Diet

Plaintiff, who is Muslim, became a follower 8tuinnah of Prophet Muhamme®dc. 1 at
1; Doc. 109 at 12Doc. 145-3at 492—6). He describes eating as “an act of worship” balileves
that he can only eat traditional Halal foodisdt were e&n by Prophet Muhammakimself, his
Companions, and the 1st Three Generations of Muslin{§)g¢ 109 at 10; Doc. 142 at 9; Doc.
145at 90:14-16].As part of hisstrictHalal diet, Plaintiff caronly eat: “[n]atual boiled” or organic
eggs [Doc. 14%at 87:24, 89:46]; organic, whole milk from a goat or covd|[at 87:24-25, 91; &

11, 98:78]; brown rice [d. at 94:2]; wheat breadd. at 91:14-16]; a variety of green vegetables
[id. at 91:18-23; fish [id. at 89:15]; and “natural fruits” with seedd.[at 92:18-20, 93:4] Plairtiff
can also eat lamb, chicken, or bdmft only f they areHalal. [Id. at 94:14-16]. To be considered

Halal, the meat must be slaughtered by an Imam“qualified Muslim” [id. at 96:2225, 97:%+

! The Court drafted this section according to Plaintiff's allegations in his Complaint
Plaintiff's deposition testimony, and both parties’ submissions, including Defendants’ statement
of undisputed facts. [Doc 146]. Plaintiff did not file his own statement of undisputedfzdiled
a “Rebuttal Statement of Facts.” [Doc. 157].
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8; Doc. 157 at 3] in “the name Aflah,”? [id. at 96:13].The meat must also be prepared properly
free from contamination with other netalal meatsand gelatin, which may also contain pork
product. [d. at 100:33].

Plaintiff's religious beliefsstrictly prohibit him from eating pork and ndtalal meats,
which he considers “haram™foods whichhe statesre“totally forbidderi and unlawful [Id. at
89:4-6 seeDoc. 109 at 9]. He also avoidenovate[ed]” food Poc. 1453 at 88:25], “non
traditional foal,” or food that is in the “gray areaid| at 89:2],all of which arecalled “Bidd’a
Ta’am”? Unlike haram, which are forbidden food3laintiff describes Bidd’a Ta’am foods as
those that arealmost hararhand foods that his religion “frown[s] upon.Id. at 89:17, 158:18;
seeDoc. 109 at 1R “[P]rocessed foods, such as tofu and soybean meals, powdered eggs, powdered
and reduced fat milk, and white breadid generally, noonrganic food, areBidd’a Ta’an. [Doc.
142 at 9, 77; Doc. 145 at 163:13-18].

In 2014, TDOC allowed inmate participate in the Religious Diet Prografdoc. 142 at
52]. Jewish inmatgecould register to receive Kosher meals, which vestigerlabeled as Kosher
or Kosher/Halal[Doc. 14-3 at 102:1816, 137:5-1(. Muslim inmates could registéo receive
Halal meals on TDOC'’s Halal menjiboc. 109 at 9]. To ensure that Jewastd Muslim inmates’
religiousand dietaryequirements wenmet “TDOC personnel consii#d] with external religious

leaders, including imams and rabbis.” [Def's Undisal Facts,Doc. 146 at 3.

2 According to Plaintiff's religious beliefs, “[t]he name of Allah must be nueed over
the animals when they are slaughtered, [and] they must die in a state of peaceI4Dat 77].
The animals must also be “properly cut [on] the esophagus, trachea and two jugulaltai@ing
the blood to pour out . . . to prevent the Muslims from consuming the animals bladd.” [

3 Plaintiff also refers to the nemaditional and processed foods as Bidd’a Ta’am foods and
“makruh” throughout the record, but for consistency, the Court will refer to these fo&ildcta
Ta'am.



While Plaintiff washoused at NECX, he enrolled in tReligious Diet Programdnd was
placed” onTDOC'’s Halal menu. [Doc. 109 at 9According to Plaintiff, DefendantsTDOC,
TDOC Commissioner Derck Schofiet, andNECX Warden Gerald McAllistefimplementet
TDOC'’s 2013-2015Halal meng. [Doc. 1 at 6 Doc. 142at 78]. He also states thdbefendants
NECX Chaplain Maurice Wdener* and NECX Kitchen Staff Bennie Townseficthandated”
TDOC'’s 20132015Halal ments. [Doc. 142, a79; Doc. 1453 at162:10-11F

According to Plaintiff, TDOC's Halal menu consisted dbods that were “against his
beliefs toconsumé’ and he “los[t]a lot of weight” while trying to abstain from eating those foods.
[Doc. 109at 10]. He averthatTDOC’s Halal menuconsisted oBidd’a Ta’amfoods—processed
foods, such as powdered eggs, two percent milk, powdered milk grits, meatlyasseparate meat,
fish patties,andunsweetened peanut butter and jelly sandwidhég. He states that lunch and
dinner “repeatedly” consisted of “netraditional [Bidd'a Ta’am]' foods, such as “inedible
soybearand tofy-] based rice meals,” seedless fruits, powdered eggs, and powdered milk. [Doc.
142 at T.

Plaintiff also assertithat TDOC’s Halal menu contained haram, andffersthreereasons
as to why he believes the foods served on TDOC’s Halal menu were haramhda=irsdintans

that at least one of the meats on the Halal mezannedchicken con carnrewas haram because

4 The parties refer to Defendant Widener throughout the record as “Weidneconrist
surname, however, appears to be WiderseeDoc. 46 at 2], and the Court will refer to him as
Defendant Widener irhts opinion for consistency.

5 For clarification, Plaintiff does not state, either in his Complaint or suppatfitavits,
that Defendant Jullian was involved in implementing or mandating the TDOQC Heta; he
therefore,does not appear to be invely in Plaintiff's freeexercise claims as they relate to
TDOC's Halal menu or Plaintiff'$lalal diet. FeeDocs. 1 at 6; 142 at 79 ].



it did not contain a Halal symbdld. at 6-8].° Second Plaintiff maintains that h@ersonally
witnessed crossontamination of the Halal meals in NECX'’s kitch@ile crosscontamination
would occurwhen inmates “occasionally prepptk pork and other Haram meats [and] then
prepargd] the Plaintiff's food.”[Id. at 5]. Despite bringing ‘the issue to Townsend . . . . it [would]
just [go] on” [Doc. 1453 at 15118-25] andathough a‘few times accommodations were made
...alotoftimes, ... they didn't even edrid. at145-3 at 151:1825, 152:12]. Third, hestates
that a large pion of the foods on TDOC’s Halal menu came frarfacility calledCook Chill in
Nashville, Tennesseethe same facility thdte states would algorepare meals, including haram
meats, for the general prispopulation. [d. at 152:1216]. According to Plantiff, Cook Chill
contaminated the Halal foods by using “the same pots, pans and with the same utestsiis” us
prepare haram medisy the general prison population. [Doc. 1 ai3].

Plaintiff states that h#iled numerous grievance[spncerning . . . the meafson TDOC's
Halal menu [Doc. 109 at 10 1 4He “even made efforts to make requests with[Defendants]
Townsend and. . [Widenei] concerning the meals, but . . . was told that Imam Bahloul [TBOC
Contractedlmam] approed the mealsand they were the only meals available for Muslim
inmates’ [1d.].” AlthoughPlaintiff stateghat una fish was a dietary option on TDOC’s menu, it
was “eventually removed from theDOC Halal Menu.” [Doc. 156 at 7He denies that he had

alternative food optiosito the meals served on TDOC'’s Halal mejnd.].

® Plaintiff identifies two other meats served on TDOC’s Halal menu as haram intilosimo
chicken fricassee amgbuthwest chickerHe does not indicate why he believes these meats are
haram, but the Court infers it is because it was unknown to Plaintiff whether themaeat
slaughtered in accordance with his religious beliefs.

’ Plaintiff does not state who toldrhithat an Imam approved the meals on TDOC'’s Halal
menu or who told him that those were the only meals available to Muslim inmates.
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B. Special Treatment ofKosher Meals

While housed at NECXRlaintiff states thaDefendantsSchofield, McAllister,Widener,
Townsend, andNECX AssistantWarden Craig JullialgaveJewish inmateSspecial treatment”
by affording them greater dietary protectiofidoc. 1 at 6].Koshermeals for examplewere
imported to NECX from a Halal/Koshewwvendor—meals that Plaintiff says wef@ery nicely
packagedandfree fromcontamination[Doc. 109 at 9]He states thadtluslim inmateshowever,
were not affordedhose same dietary protections because “Halal fa@$ not] imported by a
Halal vendor’andthe meals were not prepackagfidoc. 1 at 6 seeDoc. 145 at 139:1214].
Instead, a large majority of thof@ods on TDOC’s Halal mencame from Cook Chill where he

believeshe foods were contaminated.

C. The Id Ul Fitra Feast

Plaintiff also celebrates Id Ul Fitraan annual feast and “congregation . . . of worship”
thatconcludesRamadan[Doc. 145at120:1, 121:8-9]Like Thanksgiving, it is tradition to have
certainfoods for the feastlq. at 119:722]. Halal lamb, for instance, is an essential and traditional
foodfor the feasaind must be slaughtered at sunset, the dayetferfeast, or the lamb is haram.
[Id. at 3-11].

In 2013, 2015, and 201@laintiff maintains thaffDOC allowed Muslim inmates to
purchase traditional Halal foods and recdhaglitional Halalfoodsfrom “local Masjids [Islamic
Places of Worship]” for the Id Ul Fitra feagboc. 142 at 7} In 2014, howeverhe statesthat

TDOC implemented its own fioy® and created its own menu of ntaditional foods for the

8 Plaintiff appears to refer to this “policy” interchangeably throughout his motiam as
“‘memorandum” that he claims was sgghby Defendant Schofield. He states, however, that the
memorandum is unavailable.



20141d Ul Fitr feast which included “breaded fish with [overcooked] macaroni nood[éd. at
3, 78]. He states that uting the feastDefendants Wiener and Townsenderved him the
overcooked noodles and fisin the same trays that they “used to serve pork and other haram

meats.” [d. at 77].

Il. PROCEDURAL BACKGROUND

On June 24, 2015, Plaintiifed suitin this Courtagainstlohnson County; Mountain City,
Tennessee;Tennessee Department of Correction (TDOCTPOC Commissioner Derrick
Schofield; NECX Kitchen StaffBennie TownsendNECX Warden Gerald McAllisterNECX
Assistant Warden Craig JulliaBlECX ChaplainMaurice Wickner; and “Kitchen Stewar[dess]
Walker,”? stating that he exhausted all administrative grievances. [Doc. +2ht1Plaintiff
brought several claims against Defendants ud8e).S.C. § 1983 foa violation of his rights
under theFirst Amendment of the United States Constitutamd claimsfor a violation of his
rights undeRLUIPA. [Id.]. For hissection1983 claims, he seek3@®0,000from each Defendant
for their allegedFirst Amendment violationsld. at 10]1* Under RLUIPA, he‘demands that all
policies/customs be invalidated [.J[ 1 4].

On March 29, 2018, # Court entered &Memorandum @inion and Order [Doc. 97]

granting Defendant’dirst motion for summary judgmeriDoc. 89], denying Plaintiff's first

® Plaintiff moved to voluntarily dismiss Defendants Johnson County and Mountain City.
[Doc. 51]. The Court granted Plaintiff's motion, and Johnson County and Mountain City are no
longer parties in this action. [Doc. 52].

10 plaintiff does not statén his Complaint whether hés suing TDOC’sand NECX’s
employees in their official or individual capacities.

11 plaintiff's Complaint does nohdicatethat he is seeking injunctive relief for his section
1983 claimsit only indicates that he is seeking mongtdamages for his section 1983 claims.
[SeeDoc. 1 at 10].



motion for summary judgmerfDoc. 92] and dismissing the action with prejudid@aintiff
appealed to the Sixth Circuit Court of Appedlse Sixth Circuit affirmegdin part and vacatedn
part the Court’s decisiorgranting summary judgment in Defendants’ favor. [Doc. 105 atld0].
remanded the case to this Court for consideratioRleasaniBey’s freeexercise claim related to
his “strict traditional Halal food digt stating the following:

At the summary judgment stage . . . the court must accept

[Plaintiff's] affidavit, which stated that the halal menu mainly

consisted of processed foods violating his religious dietary

restrictions and that he was denied adequate nutrition and caloric

intake because he could not eat those meals. He also stated in his

affidavit that the halal meals were prepared by inmates and staff who

touchedpork. Because a genuine factual dispute exists as to whether

the defendants substantially burdened PleaBants religious

exercise in following a ‘strict traditional Halal food diet,” the district

court erred in granting summary judgment in favor ofdiskendants
on this freeexercise claim.

[Doc. 105 at 6]The Sixth Circuitalso remanded the casethis Courtas it relates to the issue of
Plaintiffs Establishment Clause claimnd hisfree-exercise clais that Defendants denied
Plaintiff the opportunity to purchase traditiortdélal foods and receivé&raditional Halal foods

from local Masijids for the 2014 Id Ul FitFeeast[ld. at 78]. The Court, having carefully reviewed

the parties’ motions, is nopreparedto rule on the.

[I. PRELIMINARY MATTERS

A. Defendants’ Motion for Judgment on the Pleadings

Defendants have moved for judgment on the pleadings under Federal Rule of Civil
Procedure 12(c). Defendants maintain that Plaintiff's “allegations in higpleorh and in
subsequent filings fail to specifically allege, as to each individual defendaspebigic manner
and mechanism whereby they allegedly violated Plaintiff’s civil liberti&ot. 145 at 15]They

therefore claim that they are entitled to judgment on the pleadings.



But because Defendants have also attached affidavits to their mo&d@otint will first
addressvhether it should exercise its discretion in converdajendants’ Rule 12(c) motion to
dismiss into a motion for summary judgme®ee Hester v. United Healthcare Ins. (0. 1:08
cv-105,2009 WL 128303at *1 (E.D. Tenn. Janl6, 2009) (“When one or both parties present
matters outside the pleadings in conjunction witRwe 12(c) motion, the Court may, at its
discretion, either consider these matters and convert the motion to one foarsupmdgment or
exclude the extrpleading materials and apply the standard set forth in Rule 1&g Max
Arnold & Sons, L.L.C., v. Hailey & C0452 F.3d 494, 502 (6th Cir. 2009))). Before a court,
however, converts a 12(c) motion to dismiss into a motion for summary judgméhitpdidies
must be given a reasonalolpportunity to present all the material that is pertinent to the motion.”
Fed. R. Civ. Proc. 12(dBut seeMax Arnold,452 F.3d at 504 (stating that “[t]he district court’s
failure to give such notice and opportunity to respond is not reversible error, howbeeg, all
parties in fact had a sufficient opportunity to present pertinent mategabtiqn omitted)).

In reviewing the parties’ papers, they appear to havahmgolieopportunity to present their
pertinent materials. Asnentioned aboveDefendarg submitted affidavits in support dheir
motion and directs th€ourt toconsider‘subsequent filings” in deciding their motion. [Doc. 145
at 16]. Plaintiff, in opposition to Defendants’ motion, also directs the Court to consider outside
materials, including his own affidavits and his deposition testimony, suggesting to theh@ourt
Defendantsmotion for judgment on the pleadings should be treated as one for summary judgment.
[SeeDoc. 156 at 79, 13-14)]. SeeMorton v. ICI Acrylics, InG.69 F. Supp2d 1038, 1041 (W.D.
Tenn.Oct. 14, 1999) (“[W]here the plaintiff responds to the motion to dismiss by alsoageayi
evidence outside the pleadings and by suggesting to the court that the motion be treated as one for

summary judgment, no notice is necessary, and no surprise shsuldfrom the conversion.”



(citing Emmons v. McLaughljr874 F.2d 351, 356 (6th Cir. 1989)J)he Court will therefore

convert Defendants’ motion for judgment on the pleadings into a motion for summary judgment.

B. Plaintiff’'s Motion to Dismiss

After filing his motion for summary judgment [Doc. 14P]Jaintiff movedto dismiss
Defendants Randy Lee and John Walker [Doc. 1BEjintiff states that he “deems [them] as not
part of this action” and requests their dismissal from this actidna{ 1]. The Cout construes
Plaintiff's motionas one in which he seeks to voluntarily disniiefendants Lee and Walker
under Federal Rule of Civil Procedure 41(a)(Bule 41(a)(2) states that “an action may be
dismissed at the plaintiff's request . . . by court ordarterms that the court considers proper.”
Defendants do not oppose Plaintiff's motion. The Court theréd®ANTS Plaintiff's motion

[Doc. 155], and Defendants Randy Lee and John Walker are H2i@®SSED from this action.

V. MOTIONS FOR SUMMARY JUDGMENT

A. Legal Standard

Summary judgment is proper when the moving party shows, or “point[s] out to the district
court,” Celotex Corp. v. Catrett477 U.S. 317, 325 (1986dhat the record-the admissions,
affidavits, answers to interrogatories, declarations, depositionsher materials-is without a
genuine issue of material fact and that the moving party is entitled to judgsreentatter of law,
Fed. R. Civ. P. 56(a)¢). The summary judgment standard under Rule 56, moreover, mirrors the
directed verdict standard under Federal Rule of Civil Procedure 50(a) bechusssgnce . . .
the inquiry under each is the same: whether the evidence presents a sufficieradeatgto
require submission to a jury or whether it is so-sided that one party must prevail as a matter of

law.” Andersorv. Liberty Lobby, Ing 477 U.S242, 250-52 (1986).
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On a motion for summary judgment, the movant shoulders the initial burddemtfying
the basis for summary judgment and the portions of the record that lack genuine issuesalf ma
fact. Celotex Corp. 477 U.S.at 323. The movant discharg#ss initial burden by showing
“an absence of evidence to support the nonmoving Eachse,”at which point the nonmoving
party, to survive summary judgment, must identify facts in the record #ateca genuine issue
of material fact.ld. at 324-25.“The evidence of the nemovant is to be believed, and all
justifiable inferences ar® tbe drawn in his favor Anderson477 U.S. at 255.

A court’s role indecidinga motion for summary judgment is limited to whetherréeord
contains evidence that “presents a sufficient disagreement to require subnuosai@uryt or
whether it is so onsided that one party must prevail as a matter of’ lalvat 25152, it is not a
judge’s function‘to weigh the evidence and determithe truth of the matter but to determine
whether there is a genuine issue for ftial. at 242—-43 When, as here, a party has crossved
for summary judgment, a court “must evaluate each motion on its own merits and viastsll f
and inferences irhe light most favorable to the nonmoving partjd&nsley v. Gassma693 F.3d
681, 686 (6th Cir. 2012) (quotingiley v. U.S.20 F.3d 222, 224 (6th Cir. 1994A.court may
also resolve pure questions of law on a motion for summary judg®eatHill v.Homeward

Residential, InG.799 F.3d 544, 550 (6th Cir. 2015).

B. Section 1983 Claims

Section 1983 permits a claim for damagesagainst“[e]very personwho, undercolor
of [statelaw], subjectspr causeso besubjectedanycitizen of theUnited Statesor other person
within thejurisdictionthereofto the deprivation odnyrights,privileges,or immunitiessecured
by the Constitutionandlaws.” 42 U.S.C. 8 1983.Theviolation of a constitutionabr federal

statutoryright is a prerequisi¢ to a section 1983 claitmecausesection 1983 “does not confer
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substantiverights” on aplaintiff; insteadjt is merelya conduit throughwvhich aplaintiff may
sue anotherto “vindicate rights conferred by th&Constitution orlaws of the United States.”
Aldini v. Johnson609F.3d 858, 864(6th Cir. 2010);seeGraham v. Conne90 U.S. 386, 393

94 (1989) (“As we have said many timed, %83 ‘is not itself a source of substantive rights,” but
merely provides ‘a method for vindicating fedlerights elsewhere conferr&éd.(quotation
omitted)).“The first inquiry in any 81983”suitis therefore “to isolate the precise constitutional
violation with which [the defendant] is chargeBaker v. McCollan443 U.S. 137, 140 (19Y.9
Second, a plaintiff must make the requisite showing that “the alleged depriwasaommitted
by a person acting under the color of state |aMest v. Akig 487 U.S. 42, 48 (1988).

In a section1983 suit, an individual maybring an official-capacity suit‘against the
governmental entity of which the officer is an agent” orratividual-capacity suitagainst a
government official “for actions he takes under color of state lgw.v. Graham473 U.S. 159,
165 (1985)In the formeran entity’s* policy or custorhmusthaveplayeda part in the violation
of federal law” and “[m]ore is required in an officiedpacity action . . . for a governmental
entity” to be liable undesection1983 Id. at 166 (quotation omitted)See Carrion v. Wilkinsgn
309 F. Supp2d 1007, 1013 (N.D. Ohio Mar. 10, 2004) (“[A] local government entity can be
found liable under § 1983 only where the harm was caused by an unconstitpobogl
statement ordinance, regulation, or decision officially adopted and prontulgatee entity’s
officers, or custom.” (citingionell v. N.YC. Dep't of Soc. Servs436 U.S. 658, 690 (1978))).
Specifically, the entity must bé“the moving forcé behind the alleged constitutional
deprivation.Polk Cty. v. Dodsgm54 U.S. 312, 3 (1981)(quotation omitted)An individual
capacity suit, on the other hand, “impose[s] personal liability upon a govermffieral for

actions he takes under color of state latar&ham 473 U.S. at 165.
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Theremaining Defendants in this suit are TDAD®OC Commissioner Derrick Bofield,
andNECX employeeswhom Plaintiff appears to have sued in both their official and ichaali
capacities? and because “the Eleventh Amendment places a jurisdictional limétlend courts
in civil rights cases against states and state employees,” the Courtidvelsa this topic first
before addressing the meriWells v. Brown891 F.2d 591, 5984 (6thCir. 1989) (“[T]hose

entitled to immunity should be granted that immunity at the earliest postalgle of the case.”).

1. Official Capacity Claims and Monetary Damages

Defendantarguethat the Eleventh Amendment bars them from suit for monetary damages
in their official capacies and thatthey have not waived their immunity. [Doc. 145 at-18].
Plaintiff, in opposition, responds that Defendants waived their “imiydefenses,because they
were “not previously raised in [Defendants’] first motion fomgnary judgment[.]” [Doc. 156 at
1, 3].

The Eleventh Amendment of the United States Constitution states thauitrghall be
commenced or prosecuted against a state].$. Const. amendI. The Supreme Court has
recognized thasection1983 provides tigants “a federal forum to remedy many deprivations of
civil liberties, but it does not provide a federal forum for litigantowgeek a remedy against a
State for alleged deprivations of civil libertie®Vill v. Mich. Depx. of State Police491 U.S. 58,

66 (1989).See Graham473 U.S.at 169(“[T]he Eleventh Amendment bars a damages action
against a State in federal court.he Sixth Circuit has also applied Eleventh Amendment

immunity toRLUIPA claims when a prisoner sues officials iaittofficial capacitiesor monetary

12 pefendants correctly point out that Plaintiff has not specified in his Complaithevhe
he is suing TDOC'’s employees in their official capacities as well as in their indiedpacities.
See gpranote 10.
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damagesSee e.g.Cardinal v. Metrish 564 F.3d 794799 (6th Cir. 2009) affirming the district
court’s holding that the plaintiff RLUIPA claim for monetary damages against the defendant
wasbarred by the Eleventh Amendment absent waiver of immunity).

Here, TDOC NECX, and their employees in their offic@pacitiesare not personsnder
section 1983instead, they are “arrhef the Statef Tennesse&edrields v. Tenn. Dep't of Cotr.
No. 1:18cv-1117, 2019 WL 2305155, at *3 (W.D. Tenn. May 30, 2019) (“[O]fficapacity
claims against NECX employees also are construed asselgainst . . the State oT ennessee.”);
Bostic v. Tenn. Dep’t of CorMNo. 3:18cv-00562,2018 WL 3539466, &7 (W.D. Tenn. July 23,
2018)(“A suit against the [prison] facility is in reality a suit againstQDitself.”); Hix v. Tenn.
Dep’t of Corr, 196 F. App’x 350, 355 (6th Cir. 2006) (holding that TDOC is not a persomwithi
the meaning of section 1983)ill, 491 U.Sat 71 (“[A] suit against a state official in his or her
official capacity is not a suit against the officiak bliat is a suit against the official’s office.”)
Defendants, thereforaye correct in thahey arebarred fromsuit for monetarydamages absent
waiver of Eleventh Amendment immunityl. at 66(“The Eleventh Amendment bars such suits
unless the State has waived its immunity[.]” (citation omittét)).

In turning to whether Defendants waived Eleventh Amendment immumg@durt must
determinewhether Defendants “voluntarily invoke[d]” the federal court’s jurisdicor made a
“clear declaration"submittingitself to the federal court’s jurisdictioiColl. Sav. Bank v. Fla.

Prepaid Postsecondary Educ. Expense Bd7 U.S. 666, 676 (1999) (“Generally, we will find

13 Congress may also abrogate a state’s Eleventh Amendment immunity, bigritgan
do so must be “an unequivocal expressi®efinhurst State Sch. & Hosp. v. Haldernvsb U.S.
89, 99 (1984). Neither partgrgues, howeveithat Congress, in implementirsgction 1983,
intended to abrogate Defendants’ Eleventh Amendment imm&@ag/Quern v. Jordad40 U.S.
332, 350 (1979) (holding thatection1983 does not abrogate a state’s Eleventh Amendment
immunity).
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waiver either if the State voluntarily invokes . . . or else . . .amak'clear declaration’ that it
intends to submit itself to . . . jurisdiction[.]” (quotation omitted)he Sixth Circuit Court of
Appeals haseld that a state can waisdeventh Amendmenimmunity based on its “conduct in
litigation.” Boler v. Earley865 F.3d 391, 4690 (6th Cir. 2017§stating that in Ku v.Tennasee
. . . the State of Tennessee had voluntarily invoked jurisdiction salffimenaive its sovereign
immunity defense” after engaging in substantial discovery, filingtom for summary judgment,
and only raising Eleventh Amendment immunity after an adverse rulngfate, for example,
cannot enjoy Eleventh Amendment immunity when it engages in extensive discodenises
this defense for the first time in its motion for a stay pending appeal dfiatdisurt’s decision
on the meritsKu v. Tenn 322 F.3d 431, 432, 435 (6th Cir. 2003) (stating that “this type af cle
litigation conduct creates the same kind of inconsistency and unfairneSspteane Court was
concernedvith” (internal quotation marks omitted)). Some litigation conduct, however,ides
rise to the level of a waiver of Eleventh Amendmeminunity. Boler, 865 F.3d at 411 (holding
that the state defendants did not waive Eleventh Amendment immunity “titeedestrict court
never issued any final judgments before the motion to dismiss and the Ipaditiest yet engaged
in discovery”).

Plairtiff's contention, however, that Defendants did not raise its immueifigrges until
their second motion for summary judgment is inaccurate based on a review eicone. r
Defendants assert&deventh Amendment immunity as an affirmative defense in Arewer to
the Complaint$eeDoc. 60at 3, Amended Answer to the ComplairgefeDoc. 64at 4, and in
their first motion for summary judgmergeeDoc. 91 at 8]. Although the Couenteredcan order
on the meritsgeeDoc. 98], unlike the defendant Ku, Defendants did not wait until after the

Court’s decision on the merits to raise the Eleventh Amendment immunitysdefBme “clear
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litigation conduct” that would show that Defendant’s intended to waive imgnisitherefore
absentKu, 322 F.3dat 435.SeeBoler, 865 F.3d at 411 (“Though we find that the State Defendants
have participated in some litigation conduct, their actions do not ribe tevel of a waiver of
their Eleventh Amendment immunity.Nor is Defendants’ conduct “the same kind” thatates
inconsistency and unfairness that would rise to the level of waiver of righeyenendment
immunity. Ku, 322 F.3d at 435. Because Defendants did not waive their Eleventh Amendment
immunity, Plaintiff'ssection 1983 and RLUIP&laimsfor monetary damagemjainst Defendants
in their official capacities fail.
2. Individual Capacity Claims

Five issues are before ti@@ourt in thissection1983 suit against Defendants in their
individual capacitiesThe Court must determine whether: (1) Defenddarae/nsencand Widener
contaminated Plaintiff's food, in violation of hBLUIPA rights and First Amendment rights
under the Free Exercise Clause; (2) TDOC's 22085 Halal menu violate8laintiffs RLUIPA
rights and First Amendment rightainder the Free Exercise Clause; (3) Plaintiff's diet was
insufficient to sustain good health, in violation of his First Amendmigiis under the Free
Exercise Clause; (4) Defendants, by “refusing to allow” and “depriving’liMusmates the
opportunityto purchase Halal food from a Halal vendor for the 2014 Id UIR&#st, violated
Plaintiff's RLUIPA rightsandFirst Amendment rights under the Free Exercise Clause [Doc. 1 at
7]; and (5) Defendants Schofieldllian, McAllister, Townsend, and Wener all gave Jewish
inmates special treatment over Muslims inmates, in violatitimséfirst Amendment rights under
the Establishment Clauséd]at 5].

With respect to all of Plaintiff’sndividual-capacityclaims, Defendants argue that they

were not personally involved in any of the alleged unconstitutional cofatuelaintiff to sustain
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his section1983 clains and, in the alternative, that they are entitled to qualified immuiSe
Doc. 146].Because @rsonal involvement is a prerequisite teeation1983 claim, the Court will
address this issue before addressing the merits of Plaintiff's m8gernMullins v. Hainesworth
No. 953186, 1995 WL 559381, at *1 (6th Cir. Sept. 20, 1995) (“Liability cannot be established
absent &lear showing that the defendants were personally involved in the activity forming the
basis otthe alleged unconstitutional behavior.” (citiRgzzov. Goode423 U.S. 362, 372 (1976)).
See also McLauren v. MortpA8 F.3d 944, 947 (6th Cir. 199&}ating that “[when a claim to
qualified immunity arises in the context of a motion for summary judgment,” the court should
“first decide whether a plaifthas stated a section 1983 against the individual deferiglants
a. Personal Involvement

Defendants maintain that Plaintiff has made no allegations of personal involeyaert
them to sustain section1983 claimlnstead, they claim that they aramedas Defendants solely
because their “positiorfs] . . . within the TDOC hierarchy at the time of the alleged events.”
[Doc. 145at 13-14]. They statemoreoverthat many of Plaintiff's claims, if not all, are based on
“an impermissible theory okspondeat superidr[ld. at 5].

Defendants are correct in their assertion thatien 1983 liability “must be based on more
than respondeat superior, or the right to control employ8éeliee v. Luttrelll99 F.3d 295, 300
(6th Cir. 1999). When aplaintiff, therefore,attributessection1983 liability to a supervisory
official, a plaintiff must demonstrate thdhe supervisor ‘either encouraged the specific incident
of misconduct or in somether way directly participated in it. 1d. (quotation onitted).That is, &
the very least, “a plaintiff must show that the official . implicitly authorized, approved, or
knowingly acquiesced in the unconstitutional conduct of the offending offi¢¢ays v. Jefferson

Cty. 668 F.2d 869, 874 (6th Cir. 128
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Before addressing the merits of Defendants’ motion, however, the Courtstitididress
Plaintiffs argumenthat Defendants have somehow “waivedéir argument based on tlithe
theoiies of respondent superidr[Doc. 156 at 1]In making this argumenhe appears to rely on
Franklin v. Jenkins893 F.3d 465, 471 (6th Cir. 2016), and he states that “[t|he general appellate
rule of law is: ‘Issues [|not raised on appeat considered abandoned and not reviewable on
appeal [or omemand after appeal] [Doc 156 at 2].Plaintiff, however, misapprehends this case.

In Franklin, the petitione—an Ohio state prisoner on death rexiled a writ of habeas corpus
petition in the federal district court. 893 F.3d at 4B&edistrict courtdenied higequest forelief
from judgment under Federal Rule of Civil Procedure 604indthe petitioner appealed this
decision to the Sixth Circuitd. The Sixth Circuit declined to rely “on the evidence introduced in
federal court” that he failed tatroduce on appedl. at 474 As such, the Sixth Circudonsidered
that evidence as “abandoned” for purposes of his apeal.

This Court, however, is not an appellate court. To the extent, moreover, thatfRlagoes
that Defendants “waived” #r argumenby failing to address it in their first motion for summary
judgment this arguments unpersuasive; Defendardddresed respondeat superibability in
their first motion for summary judgmeipgeeDoc. 91 at 2] Answer [seeDoc. 60 at 3] and
Amended Aswer[seeDoc. 64 at 3]. The Court will now turn to theerits of Defendants’ motion
concerningheir lack of personal involvement, and because of the multiple claims involved in this
casejt will address each claim separatéty.

i. Free-Exercise Claims—Halal Diet and Adequate Nutrition

14 Defendants do not appear to argue that they lacked personal involvement with respect to
Plaintiff's claims relating to thecontamination of the foods on TDOC's HalalmeThe Court
will therefore address the merits of that claim in sedibi€ of this opinion.
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Defendants argue that Plaintiff has not pointed to any individual Defehdantsydoing
with respect to his First Amendment clamelating to his strict Halal diet. As tOefendants
Schofield andMcAllister, for examplethey point out that Plaintiffnerely allegeghat they
“implement[ed] a food menu for TDOC].[Doc. 145 at 17]Defendants do not cite to any case
that supports their argumethiat implemenng a food menis insufficient personal involvement
undersection1983.

In response to Defendant’s motion, Plaintiff points to the TDOC Halal negtached to
his motion for summary judgment as proof that Defendant Schofield was personally involved in
Plaintiff's alleged wrongdoing. He states that Defendant Schofield “signedT@i@C Halal
menus attached to Plaintiff's motiond][ at 6]. In examining the TDOC Halal menus, however,
they contain no signatures or reference as to who approved or implementedSteidoc] 142
at 16-23].

Plaintiff also directs the Court, howeydp his affidavit attached to his summary
judgment motion in which he attests that Defendants Saldodind McAllister “implemented”
the TDOC Halal menusand the Court must accept his affidavit as tGeeAnderson477 U.S.
at255(“The evidence of the nemovant is to be believed, and all justifiable inferences are to be
drawn in his favar (citing Adickes v. S.H. Kress & C&98 U.S. 144, 15&%9 (1970)).See also
Alspaugh v. McConnelb43 F.3d 162, 168 (6th Cir. 201(@stating that “[w]hen ‘reviewing a
summary judgment motion, credibility judgmeat&l weighng of the evidence are prdiited™
(quotingSchreiber vMoe 596 F.3d 323, 333 (6th Cir. 2010))).

As to Defendantd ownsend and \Wener, Defendants ignore evidence in the record that
theywere directly involved in serving the foods on TDOC'’s Halal mému.instancePlaintiff

stategn his affidavits that Defendant Townsend “placed . . . [TDOC’s] Halal Food Noeaés
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Styrofoam tray,” [Doc. 109 at 10§ndthat he was “served by” Townseadd Wickner at the
2014 Id Ul Fitr Feast [Doc. 142 at77]. Plaintiff has thereforepointed to specificfacts
demonstrating Defendant Wader's and Townsend’s direct involvement in serving the foods at
NECX to allow his First Amendmentaimsagainst thento proceedSee Colvirv. Carusg 605
F.3d 282, 291-936th Cir. 2010) (stating that because the remaining defendants were
“specifically identified by [plaintiff] as having been actively involved in serving [plaintiff]
nonkosher foodtems . . . [w]je must . . . address the méijts
ii. Free-Exercise Clam—2014Id Ul Fitr Feast

As to Plaintiff'sFirst Amendmentlaim regarding the 2014 Il Fitr Feast, Defendants
argue that Plaintiff's allegations are “targeted, without any specificiyartds Defendants
McAllister, Jullian, Townsend, arflVidener].” [Doc. 145 at 16]. This is the extent, however, of
Defendants’ argumenithey ignorePlaintiff's affidavit thatstates thaDefendants Schofield,
McAllister, Townsend, Jullian, and Méner “all stopped’him from purchasingHalal meats
baklavas, dateshamaran fruit, and Islamic danishespasstries, and 100% milk for the 201d
Ul Fitr Feast despite his “numerous request§Doc. 142 at 7%78. As stated above, the Court
must accept Plaintiff's evidence as tr&®eAnderson 477 U.S.at 255 (“The evidence of the
non-movant is to be belied.]”). Defendanthavethereforefailed to meet their initial burden as

the proponents of summary judgment.

15The record is unclear as to who Plaintiff filed “numerous requests” witbthehthese
requess were grievance requests, and whether Defendants were merely involved in ghefdeni
those grievances. Plaintiff has only attached blank grievance forms to his rBeto8hehe499
F.3d at 30Qholding that the defendants could not be held liable under § 1983 when their only
roles “involved the denial of administrative grievances or the failure to act”).

20



iii. Establishment ClauseClaim

Defendants state that Plaintiff’'s allegation that Defendants Schofield, McAlleste
Widener ensured that Jewish Kosher meals were importeNBGX, in violation of the
Establishment Clause, is “n@pecific and conclusory.” [Doc. 145 at 16]. They further state that
Plaintiff's claims that Defendants gave special treatment to Jewish inmates and discriminated
against Muslim inmateare“wholly conclusory” [Id.].

In response, Plaintiff does not addreashDefendants’ personal involvement relating to
his Establishment Clause claim. Instead, he merely quotes cases and statéhehbsher
Menu and Halal Menuls] . . . [are] facially differefitfDoc. 156 at 5].The record aa whole is
also bereft of Defendants’ personal involvemes to this claimFor example, irPlaintiff's
motion, he points to TDOC’s Kosher menus and a policy attached to his motion in supp®rt of
argument thaDefendats gave special treatment to Jewrsmates Kosher mealgDoc. 142at
11]. The policy, however, is approved by Tony Parker, who is not a party to this ditdicet.
40-46]. The TDOC'’s Koshermenus, moreover, reflect that theyere approved by the
Department’s contracted Rabbi, who is also not a party to this adiibrat [24-25]. He also
points to an email in support of his claim that “Defendant Schofiedtesfically choose [sic] to
make speial orders for vegetarian and meat entrees for the Jewish Kosherwhgle refusing
to make the same purchase for the TDOC Islamic Halal Metdi.’af 9]. Defendants do not
address this email or its contents, but it nonetheless does not make aion webBefendant

Schofield®

18 The email was sent from a “Mary Anne Jackson” to a “Chaplain Sinseépoc. 142
at 87-88].
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Plaintiff, thereforehas not pointed to facts showing that each of the individual Defendants
were personally involved in the disparate treatment alleged in his Gom@ee Binaw.
Bettendorf 601 F3d 640, 650 (6th Cir. 2010)E@ch defendants’ liability must be assessed
individually based on hiewnactions.” (quotation omitted)). Plaintiff, moreover, cannot rest on
his mereallegations to survive Defendants’ motion for summary judgngsw. Andersqm77
U.S. at 249 (“[T]he plaintiff [can] not rest on his allegationswithout ‘any significant probative
evidence tending to support the complaint.” (quotation omittéw)).these reasons, Plaintiff's

Establishment Clause claim fails.

C. Plaintiff's First Amendment and RLUIPA Claims

There ardour remaining claimdor the Court’s considerationvhether (1) Defendants
Townsend antlVidener contaminated Plaintiff's food, in violationluk free-exercise rights under
the First Amendmerdnd RLUIPA (2) the haram and Bidd’a Ta’am foodsrvedon TDOC's
20132015 Halal menu violateBlaintiff's free-exercise rights under the First Amendment and
RLUIPA; (3) Plaintiff's diet was insufficient to sustain good health, in viofatof his free
exerciserights under the=irst Amendment(4) and Defendants, by “refusing to allow” and
“depriving” Plaintiff the opportunity to purchase Halal food from a Halal vendor for the 2014 Id
Ul Fitr Feast, violatedhis free-exercise rights under the First Amendment and RLU[BACc. 1
at 7]

The First Amendment's Free Exercise Clause, applicable to the stategh the
Fourteenth Amendment, provides that “Congress shakemrmo law . . . prohibiting the free
exercise [of religion] U.S. Const. amend.. Although a prisoner’s First Amendment right to

exercise their religion may be subjected to reasonable restriatongmitations, they still retain
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this right.SeeAbdurRahman v. Mich. Deépof Corr., 65 F.3d 489491(6th Cir. 1995)“Inmates
retain their First Amendment right to exercise their religion.” (citatimitted)).

In assessing whether a plaintiff's frererciserights havebeen violatedinder the First
Amendment the Sixth Circuithasgenerallyapplied a twestep inquiy: a court must determine
(1) whether plaintiff's religious belie are sincere and (2) whether tlehallengedpractice”
infringeson the plaintiff's religious beliefKent v. Johnsgn821 F2d 1220, 122-25 (6th Cir.
1987).“A practice will not be considered to infringe on a prisoner’s freeces@unless it ‘places
a substantial burden on a central religious belief or practic&\dns vWaslhngton 1:19¢v-
953, 2019 WL 6974735, at *5 (W.D. Mich. Dec. 20, 2019) (qudtieghandez v. C.I.R490 U.S.
680, 699 (1989))See Living Water Church of God v. Charter, 1358 F. App’x 729, 734 (6th
Cir. 2007)(stating that “[ijn the Free Exercise context, Bwgwreme Couthasmade clear that the
substantial burden hurdle is high and that determining its existencet imtinsivé (internal
guotation marks omittefl)That is, the burden must be more than a “mere inconveriiances
substantial when it foes an individual to choose between the tenets of his religion andifugeg
governmental benefits or placesubstantial presse on an adherent to modify his behavior and
to violate his beliefs.1d. at 734, 739 741

RLUIPA also applies a[]'substantial burdghinquiry.” Holts v. Hobbs574 U.S. 352,
356-57, 361 (2015)But the Sixth Circuit has held that RLUIPA affords greater religious
protectionsto prisoners than the First Amendment, stating that RLUIPA’s substantial burden
inquiry “asks whether the government has substéntiairdened religious exercise . . . not
whether the RLUIPA claimant is able to engage in other forms of religi@usisg.”ld. at 361

62. See Fox v. Washingto®49 F.3d 270, 277 (6th Cir. 2020C0urts haveecogrized that, in
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the prison context, RLUIPArovides greater protection than the First Amendment['s Free
Exercise Clause])”
Under RLUIPA:

No government shall impose a substantial burden on religious

exercise of a person residing in or confined to an institution, . . .

unless the government demonstrates that imposition of the burden

on that persor-(1) is in furtherance of a compelling governmental

interest; and (2) is the least restrictive means of furthering that

compelling government interest.
42 U.S.C8 2000cel(a)(1)H2). But the Sixth Circuit has stated tHtUIPA, involves a “three
act play.” Fox, 949 F.3d at 277 (quotin@avin v. Mich. Dejp of Corr. 927 F.3d 455, 458 (6th
Cir. 2019)). Under the first two steps, the prisoner shoulders the bofrdemonstrating that (1)
“he seeks to exercise his religion out of a sincerely held religious bahd{2) the government
substantially burdenelis religious exerciseCavin 927 F.3d at 458Jnce the prisoner satisfies
these two steps, the burden shifts to the government to showhétarden imposed on the
prisoner’s religious exercise was to further a compelling government interest

Defendants do not disputbe sincety of Plaintiff's religious beliefsunder hisFirst

Amendmenbr RLUIPA claims The Court will therefore focus its analysis on whether Plaintiff,
as the movant for summary judgment, met his initial burden of showinghthaecord lacks a
genuine issue of material fact asnbether Defendants substelly burdened higeligious rights
under the First Amendment and RLUIP@ee Copeland v. Machuljs57 F.3d 476, 479 (6th

Cir. 1995) (“The moving party bears the initial burden of establishing aned®f evidence to

support the nonmoving party’sse.”).

1. Contamination
Plaintiff maintains that the “meals [on TDOC’s Halal menu] substantially buddeise
freeexercise rights under the First Amendmeamid RLUIPA because the meals were
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contaminated with haram meats. [Doc. 142 at 6, 9]. He appearkbege #hat the cross
contamination of the Halal meals occurred inside NECX as well asledtktCX atthe Cook

Chill facility. [SeeDoc. 1]. First, Plaintiff states th&ennie Townsend. . . failed to train other
inmate$ to avoidcrosscontaminating the Halal meals with pofRoc. 142 at 8] He also states

in his affidavit that Defendant Weder, as well as Defendant Townsend, contaminated his food
at the 2014 Id Ul FitFeast when they served his food on the same trays usadd¢daeam meats

to the general prison population. [Doc. 142 at Bécond, Plaintiff states in his Complaint and
his motion that the preooked meals prepared at Cook Chill were contaminated with pork and
other haram meats. [Doc. 1; Doc. 142 at 1].

In liberally construing Plaintiff's motion, he appears to attribute liability to Dodan
Townsend based on his alleged failure to train other inmates. [Doc. 143e¢ &oswell v. Mayer
169 F.3d 384, 387 (6th Cir. 1999) (“Pro se plaintiffs enjoy liberal construction of theirmmeadi
and filings.”). Aclaim against a supervisor for failure to train or supervise an offending subordinate
is actionable if that supervisor (1) “encouraged the specific incident of miscondusboneé other
way directly partigpated in it” or (2) “implicitly authorized, approved, or knowingly acquiesced
in the unconstitutional conductHays 668 F.2d at 87y satisfying either of these elements, a
plaintiff establishes what courts have described as a necessary causal acorreteieen the
execution of a supervisor’s jaklated functions and the constitutional deprivation at isSae.
Doe v. Claiborne Cty, 103 F.3d495, 511(6th Cir. 1996)(stating that “a show[ing] that a
supervisory official at least implicitlguthorized approved or knowingly acquiesced in the
unconstitutional conduct. .. follow[s] section 1983’s requirement that the person sought to be

held accountable actually .caused the deprivationihternal quotation marksmitted));see also
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section1983(stating that liability attaches to a person who, under color of state law, ‘Sylgec
causedo be subjected, any citizen” to a constitutional deprivation (emphasis added)).

But Plaintiff has notestablished thatausalconnection that would shothat Defendant
Townsend had any direct responsibilitytiaining employeesr inmatesn NECX'’s kitchenor
that he otherwise implicitly authorized or knowingly acquiesced the allegecbnuuct—he
merely stateg his motionthat Defendant Townsentail [ed] to traininmates’ [Doc. 142 at 8].
See Lupo v. VoinovigB35 F.Supp.2d 782, 793 stating that “the Sixth Circuit requires some sort
of direct involvement . . . in order to impose liability under 819&8iting Bellamy v. Bradley
729 F.2d 416, 421 (6th Cir. 1984)) the extent, that Plaintiff alleges tliz¢fendantd ownsend
and Widener, themselvegontaminated Plaintiff $ood, the record is bereft of any evidence that
would support thathese occurrences weteiillful .” Colvin, 605 F.3d at 282293-94 €iting
Gallagher v. Sheltgrb87 F.3d 1063, 1070 (10th Cir. 2009) (affirming the dismissal of an irsnate’
free-exercise claim absent evidence that the defendants deliberately contdrtiaateensils).

Plaintiff also has not slwn Defendants’ personal involvement in the alleged
contamination of Halal meals that occurred outside of NECX at Cook Chill; in fadbdsmot
say whether any Defendant directly participated in the contamination that allegedired at
Cook Chill. Paintiff also has not offered any evidence in the form of an affidavit or otherwise
showingthat he had personal knowledge of the contaminati@t occurred at Cook ChilSee
Webergv. Franks 229 F.3d514, 28 n.13(“We have had to disregard many of iBtdf's
allegations because they were not made with Plaintiff's personal knowledgé][t]g Wiley v.

U.S, 20 F.3d 222, 226 (6th Cir. 1994))).

As to Plaintiff's RLUIPA claim this claim is moobecause he has since transferred from

NECX to Trousdale Turner Correctional Facility acigallenged the fooedervicepractices at
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NECX by NECX employees,e., NECX Warden WideneMNECX Kitchen Staff Townsend, and
NECX inmatesas opposed to challenging TDOC's polias a whole.”"Crump v. Patrick No.
1:11cv-15, 2011 WL 672213, at *¢W.D. Mich. Feb. 18, 2011)holding that the prisoner’s
RLUIPA claim was moot whehe had “been transferred from MTU to JCF . . . . [and] specifically
challenged only the foeservice practices at MTU, not the policy of the MDOC as a whole”);
Colvin, 605 F.3d at 28%olding that the prisoner’s challenge to the kosheal program was

moot because the prisoner attacked only the policy at one prison rather than the overall MDOC
koshermed policy). Forthe foregoing reasons, Plaintifffsrst Amendment claimas it relates to
crosscontamination of the Halal foscbon TDOC’s Halal menu failsand Plaintiff's RLUIPA

claim is moot.

2. Halal Diet and Adequate Nutrition

Plaintiff maintainsthat TDOC'’s 20132015 ‘place[d] a substantial burden on Plaintiff's
religious exercise[.][Doc. 142 at 9. He appears tchallenge the TDOC Halal menu itself and
offers a few reasons why “these meaisibstantially burdened hiErst Amendment rights to
freely exercise his religiorfld.]. First, he states that TDOC's Halal méfarced” him to choose
between eating [hon4raditional] Bidd'a Ta’am foods [Soybean, Tofu, processmods,
powdered eggs, powdered milk, etc]” and “Haram Meat. (Chili Con carnf)“ [Doc. 142 at
13, 79. He states that becau$eefendants [did] not feed[] [him] any traditional Halal Foods on
the [TDOC] Halal Menu,’heis entitled to summary judgmerjtd. at 1]. Second, he appears to
allege that the foodsn the TDOCHalal menu did not afford him adequate nutrition, stating: “[1]
los[t] a lot of weight due to . . . being forced to abstain fromhdram foods and Bidd Ta’am
meals that were served abundantly as the main portiotiee dflalal Menu estabhed by the

TDOC.” [Id. at 10]
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The Court, therefore, sees three issues before it as they relatentidf’Bl&ree-exercise
claims regarding TDOC'’s Halatenu whether (1) the Bidd’a Ta’afeods, themselves, that were
served on TDOC'’s Halal menu substantially burdePkaghtiff's First Amendmenand RLUIPA
rights; (2) theharam foodsthemselves, that weserved onfDOC’s Halal menwsubstantially
burdenedPlaintiff’'s First Amendmentand RLUIPATrights; and (3)the TDOC'’s Halal menu
substantially burdened his First Amendmeghts by forcing him to choose between eating
Bidd'a Ta’am and haram foods and sustaining an adequat&degtlexander vCarrick, 31 F.
App’x 176, 179 (6th Cir. 2002) (Under the First Amendmépp]rison administrators must
provide an adequate diet without violating the inmate’s religious dietarictiess”). For clarity,

the Court will address each issue separately.

a. Substantial Burden—Bidd'a Ta’am Foods

Plaintiff maintains that hig=irst Amendment and RLUIPA right&ere substantially
burdened by the “Bidd’a Ta'am foods that were served abundantly as the main portions of the
Halal Menu established by the TDOCDdc. 109 at 5; 142 at 10n his motion andhis affidavit,
he identifies Bidd'a Ta’am foods served on TDOC'’s Halal menu as-thaalitional foods” and
“innovated foods” that included soybean, tofu, mechanically separated meat, powderedenilk,
percent milk, powdered eggs. [Doc. 142 at 10, 77].

Defendants respond that Plaintiff does not have a constitutional right to be servad specif
foodsthat he desires and that correctional facilities are only required to avoid feediogepss
food that is haram. [Doc. 145 at 28jefendants also aver thiéne Bidda' Ta'am foods are not
“unlawful” or “forbidden” foods, as defined by Plaintiff, and therefore, the Biddiam foods
did not substantially burden his First AmendmanRLUIPATrights. |d. at 26]. In support of their

arguments, they point to Plaintiff's deposition testimony:
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Q. Now as | understand soybean and stuff . . . . You could say that's haram[?]

A. No, it's not haram. It's innovation and it's makr[Bidd’a Ta’am]
[Id. at 26; 1453 at 158:1617].
In reply, Plaintiff appears to reframeslargument, statinthat“[t]his complairt is not about what
the Plaintiff likes or what he dislikes, but rather the issue of the Pldiettthming malnourished
from exercising histAmendment” rights. [Doc. 158 at 7].

Defendants are corredtowevern that a prisoner does not have a constitutional right to
specific foods that he desiré&eeRains v. Washgton No. 2:26Gc¢cv-32,2020 WL 1815839, at *7
(W.D. Mich. Apr. 10, 2020)stating that “there is no constitutional right for each prisoner to be
served the specific foods he desiresich as Halal meatin prisorf) ; Robinson v. Jackso®15
F. App’x 31Q 313-14(6th Cir. 2015) (under RLUIPA or the First Amendment, “there is no
constitutional right for each prisoner to be served . . . specific foolsy.also true thata
correctional facility need only provide Muslim inmates with food that is hatam
(impermissible).”Cloyd v. Dulin, No. 3:12cv-1088,2012 WL5995234at *4 (M.D. Tenn. Nov.
30, 2012).

The law, moreover, does not support, nor is the Court aware of a casearitatfet the
principle that an inmate has a constitutional right to not be s@&wdedh Ta’am foodthemselves
as Plaintiff defines them, or foodsathPlaintiff has otherwise not identified as haram fo&#e
e.g, Davisv. HeynsNo. 171268, 2017 WL 8231366, aB{6th Cir. Oct. 16, 2017holding that
the prisoner’s First Amendment rights were not substantially burdened when he “d[idjuet a
that the vegan meals available to him were haram”). To the extent, theredbielaihtiff claims
that Defendants substantially burdened his Firsendmentnd RLUIPA rightsoy serving him

Bidd'a Ta’am foods, case law simply does not support this claim and it thefaferas a matter
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of law. See e.g.Carrick, 31 F. App’x atl79(stating that the “case law does not support his claim
that the denial of his request for a food . . . by itself violated theAinsindment right”).
b. Substantial Burden—Haram Foods

Plaintiff argues thatisRLUIPA andFirst Amendment rights were substantially burdened
by the haram foods served on TDOC'’s Halal m¢bwc. 109 at 5; 142 at 10Other than the
foods he claims were haram as a result of contamin&tlamtiff identifiesthree haram items on
TDOC's Halal menuchicken con carne, chicken fricassee, and southwest ch[€kan 142 at
6-8]. He states that the chicken con carne was haram because thid cah contain a Halal
symbol Plaintiff attached TDOC’s Halal foanenus for2013-20150 his motia, which reflect
that chicken con carne was served on TDOC's Halal njSae idat 16-23].

Defendants do not address the TDOC Halahus attached to Plaintiff’'s motibat make
several arguments in response to PlainHifst, theyarguethat Plaintiffwas not substantially
burdened by any haram foods served on TDOC'’s Halal menu, because Plaintiftitdstifiee
could avoid haram food:

Q. So at Northeastern, you could egbu could avoid haram food: is that fair?

A. | could avoid haram food, gendya

[Doc. 145 at 19].Second, Defendantargue that they did not serve haram foods on
TDOC's Halal menuin the first instanceln supportof their argument, theyaveattached the
affidavit of Jane Amonettwho is currently an employee of TDOC anas TDOC’s former
Director of Food ServicefDoc. 1451]. Ms. Amonett attests that “[t|he meals that were provided
to the Muslim inmates were in keeping with the tenants of their oaland were pork free . . .
and did not contain meat items that &aram or forbidden under Muslim dietary restrictions.”

[Id. at 2]. She also states that she “consult[ed] with outside entities whithatomith TDOC to
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provide guidance on religious requirements related to woestdpdiet” including “an Imam for
consultation on issues related to Muslim inmatekd’].[ Ms. Amonett’'s affidavit however,
contradicts th@DOC Halal menusttachedo Plaintiff's motion, which indicate that some of the
foods containegork or porkproduct.t’

Third, Defendantstate that Plaintifcould eat the ncharam Bidd’a Ta’am foods on
TDOC's Halal menubecause Plaintiff does not identify those foods as hdtdmat 11]. They
also point to Plaintiffs Complaint, in which Plaintiff conceded to beiolg o eaKosher/Halal
Menusas a meal alternatived] at 20}—a concession which Plaintiff vehemently refutes in his
reply, stating that this was a “handwritten . . . erroat t[tlhe Defense has made every effort to
distort the evidence”; and that he never had access to “prepacKaghdr meals[] or the
prepackagedual certified Halal/Kosher vegetarian meals.” [Doc. 158.athe Court is mindful,
however, thahandwritten praecivil rights complaints of a prisonareto beliberally construed
by a courtSeeEstellev. Gamble 429U.S.97, 106 (1976jstatingthat“[the handwrittenpro se

document [the complaintk to beliberally construed.”) Plaintiff does,in fact, disputethat he

17 Defendants also makefaurth argumentThey argue thatinder theTurner v. Safley
framework they have a legitimate penological interest in servingtalal meat.482 U.S. 78, 89
(1987) (“W]hen a prison regulation impinges on inmates’ constitutional rigigs;etgulation is
valid if it is reasonably related to legitimate penological interes®i®. Court is mindful of the
Turnerframework, but it is notearthy to point out that Plaintiff does not attach an actual policy
directive from TDOC for it to apply th€urnerframework; Plaintiff has only attached the TDOC
Halal menus. While he does attach policies, they are not relevantiméhgeriod in disp@,i.e.,
20132015. This case, therefore, appears to be distinguishable fremocatfes where courts in
this circuit have applied th&urner framework. In those case, the courts applied Ttheer
framework to the policy directives before @ee e.g.Davis, 2017 WL 8231366 at *1 (applying
theTurnerframework to MDOC's policy directive requiring vegan meatd)dullah v. Fard 974
F. Supp. 1112, 1114 (N.D. Ohio July 7, 1997) (applyingTin@merframework to ODRC policy
309.01, which governed provisions concerning inmates’ religious mafild)173 F.3d 854 (6th
Cir. 1999); Spies v. Voinovichl73 F.3d 398, 40D2 (6th Cir. 1999) (applying th&urner
framework to NCCI’s “ruleof-five” prison pdicy).
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hadaccesdgo the dualeertified Halal/Koshemealsin hisfirst motionfor summaryjudgmentas
well asin hissecondnotionfor summaryjudgment. §eeDoc. 109at 10].

Plaintiff, in his reply,alsochallenges thsufficiency ofMs. Amonett’'saffidavit, stating
that it is not based on personal knowledge nor are there “cited specificzbout when Ms.
Amonett worked as the Director of Food services with TDOOdGc. 158 at 9].Plaintiff,
therefore, maintains that Defendants’ affilag insufficient to defeat Plaintiff's motion for
summary judgmenihe Court, however, deems Ms. Amonett’s affidavit as sufficiently probative
under Federal Rule 56. Under Rule 56(c)(4), “[a]n affidavit . . . used pmeuE oppose a motion
must be rade on personal knowledge, set out facts that would be admissible in eyalghshow
that the affiant or declarant is competent to testify on the matters stdtedXmonett states that
she has personal knowledge based on her past position as TD@&L®Dof Food Services in
which she was “directly responsible for management and oversight of alydiethfood services
at TDOC facilities.” [Doc. 144  5]. She also states that she “ensuttbfat] food items provide
to inmates met[] both nutriti@h and religious requiremeritby consulting with “outside entities
which contract with TDOC . . . . includ[ing] an Imam[[Jd. 11 6-7]. As such,“the food items
provided to inmates [met] both nutritional and religious requirenigds 6]

As the Court previously stated, under RLUIPA and the First Amendmeecrtectional
facility need only provide Muslim inmates with food that is not haram (imjssible).” Cloyd
2012 WL5995234t *4 (citation omitted). Under the First Amendment, whethaisoner’s rights
have been substantially burdened turns on whether the prisoner had an “alteneatnge of
exercising his religioni.e., an alternative to the haram food served on TDOC's Halal neau.
e.g., Abdullah173 F.3d at 854 holding that tle defendants’ prison policy of not providiriglal

meat did not violate the plaintiff's First Amendment rights when th&par had an alternative
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vegetarian meal optionpavis, 2017 WL 8231366 at *3holding that the defendants did not
violate a prisones First Amendment rights when the prisoner had a vegan meal altertmtive
nonHalal meals).See alsoRobinson 615 F. App’x at 313 (“We have explicitly held that
vegetarian meals are, in fact, Halal.”). Whether the Plaintiff had anatitex means axercising

his religion, however, is not relevant for purposes of the Court’'s RL@AAysisSee Cavin927
F.3d at 461 (stating that an “alternative means of practicing [onatgprel . . does not play into

a RLUIPA claim but it bears some weighttire First Amendment context’see &., Robinson
615 F. App’x at 313 (holding that plaintiff failed to state a claim und&ydIRA when he was not
denied Halal meals).

Defendant’s argumentherefore that Plaintiff testified that hecould avoid haram foods
and thathereforene was not substantially burdened by the haram foods is unpersuasive and non
dispositiveto the Court’'sFirst Amendmenotr RLUIPA analysisUnder RLUIPA, the Court must
determine whether the defendasésvedthe plairtiff haram food—a material issue of fact that
the parties dispute. Under the First Amendment, a Court must deterinatieewa defendant
provided plaintiff with an alternative to the haram feseginothematerial issue of fact which the
parties disputeDefendants’ argument, moreovéhnat Plaintiff could eat other ndmaram Halal
foods on TDOC’s Halal menualbeit Bidd’a Ta’am foodss also unpersuasive in light of the
conflicting evidence in the record; although Ms. Amoneiftidavit indicateghat Musim inmates
were not served any haram fooj@oc. 1451 | 11], Defendants do not specifically address the
haram foods that Plaintiff identifies in his motiortloe TDOC Halal menus attached to Plaintiff's
motionwhichreflect that some of the meals on TO®Halal menu contained pork produf@oc.

142 at 1623].
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At the summary judgment stage, however, mas$ the Court’s rolédo make credibility
determinations oto weigh theparties’ evidence—asks which belong to a junAnderson 477
U.S. at 250. Th€ourt, instead, is limited to “determining whether there is the need f@l.a t
Id. at 255. Here there are genuine issues of material fact as to whetbedd@s substantially
burdened Plaintiff's First Amendment and RLUIPA rights.

c. Substantial Burden—Adequate Diet

The Court will now turn to Plaintiff's claim thhdahe foods on the TDO@alal menu did
not afford him adequate nutritiamder the First Amendmeritle states in his affidavit thghe]
los[t] a lot of weight due to . . . being forced to abstain fromhdram foods and Bidd Ta’am
meals that were served abundantly as the main portions of the Halal Menu established by the
TDOC.” [Doc. 142 at 1D He also states in his afagit that he was “deprived of the proper caloric
intake for years because [TDOC's Halal] meals . . . violate[d] feigjious beliefs.” [Doc. 109 at
10].

Defendants respond that the meals on TDOC’s Halal menu were calorically stfficien
and, they mainain thatPlaintiff had a “myriad [of food] options available, from alternative
vegetarian men{isto Halal menus[.]’ [Doc. 145 at 27]. They, again, rely on Ms. Amonett’s
affidavit, which states that she consulted with “the Director of Religious ®eraicd TDOC
religious personnel . . . to ensure that food items provided to inmates me[t] . tiomaltri
requirements.” [Doc. 144 at 1]. She also states that vegetaniations were available to Muslim
inmates. [d.].

Under the First Amendment, “[p$on administrators must provide an adequate diet
without violating the inmate’s religious dietary restrictidnSarrick, 31 F. App’x at 176. The

Sixth Circuit hastated that this is essentially a constitutional right not to eat the offending food
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item.”8 1d. “If the prisoner’s diet, as modified, is sufficient to sustain theopisin good health,
no constitutional right has been violatelil”

In Carrick, the Sixth Cicuit determined whethehe plaintiff—a prisoner who practiced
the Hebrewlsraelite faith—was provided with an adequate didt.at 177.The plaintiff believed
in eating a grapéee diet.Id. After being placed under a clesbservation cellprisonofficials
served the plaintiff peanut butter and jelly sandwiches, fruit, and a adrtaik. Id. After the
plaintiff discovered that the jelly was grape jelly, he requested lbatl¢fendast provide him
with a plain, peanut butter sandwidt. The defendastdenied the request, and thereafterythe
placed the plaintiff o Nutriloaf diet for seven day#d. The Sixth Circuit held that there was no
evidence in the record to suggest that hald/bave been malnourished “but for the peanut butter
and jelly sandwich,” when the plaintiff was also served milk, fhetvas placed on a Nutloaf
diet, and he was only served peanut butter and jelly sandwiches for a limigde., while on
clos observationld. at 179.The Sixth Circuit, thereforeheld there was nbirst Amendment
violation. Id.

The facts in Plaintiff's case, however, are distinguishable frometio€arrick. For
instance, the length of time in whiétaintiff claims he was deprived of an adequate diet is much
longer;he attests that he was “deprived of the proper caloric intake for yezaade [TDOC’s
Halal] meals . . . violate[d] [his] religious beliefs.” [Doc. 109 @}. As discussed in the previous

section, the partiesso dispute whether Plaintiff had an alternative option to eating the foods on

8 The Sixth Circuit appears to have defined offending food items broadly vwiresoaer,
such as Plaintiff here, claims that he had to choose between the offending foodhdtem a
adequate dietSee e.g.Carrick, 31 F. App’x at 177, 179 (holding that the defendants did not
violate the prisoner’s First Amendment rights when they denied duiesé for a grapéee diet,
absent evidence that he was malnourisheayill, thereforeconsider the Bidd’a Ta’am foods as
offending foodfor purposes of analyzing hisrst Amendment clainthat he was deprived of an
adequate diet.
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TDOC'’s Halal menu. Plaintifinsists that he had no alteratineal option to the Bidd’a Ta’am
and haram foods on TDOC'’s Halal menu. [Doc. 156 ab&fendantson the other hand, claim
that Plaintiff had“a myriad” of food optiongDoc. 145 at 27]For these reasorthere are genuine
issues of material fact as to whether Defendants substantially bdrddamtiff's First

Amendment rights under the Free Eoise Clause as it relates to his diet.

3. Id Ul Fitr Feast

Plaintiff argues that Defendants Schofield, McAllister, Jullian, Towtissnd Wdenrer
“all placed a substantial burden ugbimm] . . . by not allowing him to purchase traditional Halal
Foods for thg2014] Id Ul Fitr Feast or have those foods donated to him by the locgildslas
[Doc. 142 at 6].Plaintiff appears to challenge the prison’s policy, which he refers to
interchangeablthroughout his motioas a fm]emorandum,” signed by Defend&thofield[ld.
at 1. The memorandum, however, is unavailaptk.at 1-2].1°

Defendants respond that they did not substantially burden Plaintiff’ sAprehdmenor
RLUIPA rights for several reasons. First, they argue that Plaintiff wased to participate in the
feast, and therefore, there was no FAmstendmenbr RLUIPA violation. Second, they maintain
that Plaintiff wagprovided with a notharam food menu for the 201al Ul Fitr FeastThird, they
argue that théexclusion of noAamported food itemgfrom local Masjids]” occurred only in

2014—"suggesting an unintentional ade minims violation, if any.” Poc. 145 at6, 28].

19 Attached to Plaitiff’'s motion is TDOC policy 118.01 that governs religious feg&sc
142 at 48]. It reflects that Defendant Schofield approved the policy. The Coust iImbavever that
this is not the policy that governed the 2014 Id Ul Fitr feast, because Plaibtfiitsedhis own
affidavit in his reply to Defendant’s opposition, whichtstathat “[tjhere were no policies released
or published from TDOC or Derrick Schofield those yearslihahed outside foods for Christians
and Muslims.” [Doc. 158 at 12]. It is unclear why Plaintiff attached this policy and haw it
relevant to his claims.
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When a plaintiff, such as Plaintiff herehallenges grison policy under the First
Amendment a court mustconsider whether the policy is reasonably related to legitimate
penological interest under thiurner framework. Turner, 482 U.S.at 89 (“[ W]hen a prison
regulation impinges on inmates’ restitutional rights, the regulation is valid if it is reasonably
related to legitimate penological interestsO)Lone v. Estate of ShabazB82 U.S. 342, 349 (“To
ensure that courts afford appropriate deference to prison officellsave determined tharison
regulations alleged to infringe constitutional rights are judged undeasanableness test less
restrictive than that ordinarily applied to alleged infringements néldmental constitutional
rights.”). Under the firsfTurnerfactor, a court shdd consider whether there is a valid, rational
connection “between the regulation and a legitimate and neutral governmeasgtipterforward
to justify it[.]” Turner, 482 U.S. at 78, 89. Prison administrators are given substantialraefere
with respecto the first factorSeeOverton v. Bzzetta539 U.S.126, 132 (2003)(“This Court
accords substantial deference to the professional judgment of prisamsadtors, who bear a
significant responsibility for defining a correctisystem’s legitimate goals and determining the
most appropriate means to accomplish thenTHe remaining three factors, which “should be
balanced together,” are: whether alternative means of exercisinglthane available to prison
inmates; the impact the accommodation the asserted constitutionatitigidve on guards and
other inmatesand the allocation of prison resources, generally; and whether thereaslya r
alternative that fully accommodates a prisoners’ rightsdg minimus cost to valid penological
interestsFlagner v. Wilkinson241 F.3d 475, 484 (6th Cir. 200Iyrner, 48 U.S. at 9891. But
“a trial court is not required to weigh evenly, or even consider, each tduh€&urnerfactors.”

Spies 173 F.3acat 403

37



The analysishowever, is different under RLUIP&ee Hobhs574 U.S. at 36 stating
that the district courerred in applyingTurner to a prisoner'sRLUIPA challenge to grison
policy). In analyzing theprison policy under RLUIPA, the Court must determine whether
Defendants, by banningaditional Halal food for the 2014 Id Ul Fitr Feasubstantially
burdened his rightsSee id.(“RLUIPA’s []Jsubstantial burden[] inquiry asks whether the
government has substantially burdened religious exercise, not whether the RLUIRAIslable
to engage in other forms of religious exercisery.illustrate, inHaight v. Thompsg the Sixth
Circuit held thatprison officialsviolated inmates’ RLUIPA rights when thelgnied their request
for traditional foods for their “annual powwdW63 F.3d 554559-60 (6th Cir. 2014). The Sixth
Circuit held that it did not “make a difference that prison officifllensed the inmates to have
some traditional foods (fry bread) but not others (buffalo meat and @mmgan) at the
ceremony.’ld. at 565. In responge the defendants’ argument that plaintiffs only suffered a de

minimis burderto their religious beliefs, the Court disagreed:

[W]hat is unreasonable about this request? The inmates sought
permission to buy two food itemsat their own expensesfor a
once-ayear religious event. . . The prison's decision to bar corn
pemmican and buffalo meaffectively barsthe inmates from this
religious practice and forces them‘taodify [their] behavior by
performing lesghancomplete powwows with leghancomplete
meals.

Id. at 565-66.

In light of Haight, the Defendants’ argument that Plaintiff only suffered a de minimus
burden under RLUIPA because they served Plaintiffimamam foods for the feastunpersuasive.
The parties, however, dispute tpelicy’s directives According to Defendants’ affidavit dfis.
Amonett“TDOC policy allowedfood items to be brought into prison facilities by volunteers . . .

for religious feastsup until 2018 (emphasis added). [Doc. 145 at 21; Doc:11%4% 9-10]. Ms.
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Amonett also states that prior years, TDOC purchased grackaged meals for religiousdasts.
In reply, Plaintiff reiteratesthat Defendant Schofield signed the “TDQO@emorandum”
governing the IdJI Fitr Feast. [Doc. 158 at 13He also attachesvo additional affidavits stating
that “[tjhere were no policies released or published from TDOC or Derriddddeld those
years that banned outside foods . . . for the 1d Ul Fitr Feddt 4 12].

It is not the Court’s role, however, to speculate as to what TDOC's uhitestives were
that governed the 2014 Id Ul Fitr Feasts it stated edier in this opinion, the Court’s role is
limited to “determining whether there is the need for a triahtlerson 477 U.S. at 25%ere,
there argenuine issue of material faeas to whetheDefendant’s banned traditional Halal foods

for the 2014 Id UFitr Feastin violation of Plaintiff's RULIPA and First Amendment rights.

D. Qualified Immunity

The Courtwill now turn toDefendant’'s qualified immunity defenses it applies to
Plaintiff's remainingFirst Amendment claims under the Free Exercise Cl4liBiee Sixth Circuit
has stated that the analysis is a-step inquiry.See Maye. Klee 915 F.3dL076, 108Z6th Cir.
2019)(stating that “[ijn analyzing whether an official is entitled to qualifimmunity, we must
make two determinations”But seeWilliams v. Mehrg 186 F.3d 685, 691 (6th Cir. 1999)
(referring to the qualified immunity analysis as “tripartitevith the final factor beingvhether

“the plaintiff has alleged sufficient facts . to. indicate that what the official allegedly did was

20 Defendants’ motion is unclear aswhether they seek qualified immunftyr Plaintiff's
RLUIPA claims. To the Court’s knowledgéowever gualified immunity does not apptg claims
for injunctive relief.SeeBonds v. DaleyNo. 185666, 2019 WL 2647494, at *4 n.2 (6th Cir. May
17, 2019)stating that qualified immunity “only precludes claims for monetary damagéssaga
official in their individual capacities, and not ictes for injunctive or declaratory relief”’(quotation
omitted)) Flagner, 241 F.3d at 488The defense of qualified immunity protects officials from
individual liability for money damages but not from . . . injunctive relief.”)c&esePlaintiff is
only entitled to injunctive relief under RLUIPA, it follows that qualifiechunity does not apply
to Plaintiff's RLUIPA claims.
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objectively unreasonable in light of the clearly established constitutional righiistj @ickerson
v. McClellan 101 F.3d 1151, 115%8 (6th Cir. 1999. Thefirst inquiry is whether “the plaintiff's
version of the facts alleges the deprivation obastitutionalright.” Maye 915 F.3d at 1082 he
second inquiry is whether “that right was clearly established such that a reasheillevould
have known his actions were unconstitution&d.” (citations omitted)*An answerof ‘yes’ to
both questionslefeatsqualifiedimmunity, while an answer of ‘no’ to either questionresults
in a grant ofqualified immunity.” Haley v. ElsmerePolice Dep’t, 452 F. App’x 623, 626
(6th Cir. 2011). In performingits analysis undethe two-party inquiry, however, a court does
not haveto addresshe prongs squentially Pearsonv. Callahan 555 U.S223, 236 (2009)The
judges of the district courts . . . should be permitted to exercise their souradiaisor deciding
which of the two prongs of the qualified immunity analysis should be addressed Jfirkthdler
either prongmoreovey “courts may not resolve genuine disputes of fact in favor of the party
seeking summary judgmenirblan v. Cotton572 U.S. 650, 656 (2014) (citation omitted).

The plaintiff bears theuitimate burden” of showing that a defendant is not entitled to
qualified immunity Gardenhirev. Schubert205 F.3d 303, 311 (6th Cir. 200@)ere, Plaintiff
“must show both that . . a constitutional right was violated and thhe right was clearly
established at the time of the violatio€happell v.City of Cleveland585 F.3d 901907 (6th
Cir. 2009).Under the second prongioreover theplaintiff must show thathe right was clearly
established in a‘particularized senseuch that a reasonable officer confronted with that same
situation would have known that” he was violating a constitutional righ{quotingBrosseau
v. Haugen543 U.S. 194, 1990 (200J).

As to Plaintiff’'s remaining First Amendment claimtbe Courthas already found there are

genuine issues of material fams$ to whether a constitutional violation occurtettier the first
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prong of the qualified immunity analysis. ThHeourt will thereforefocus on the second prorg
whetherthe “contours” of that right, at the time of the constitutional infringementwere
“sufficiently clear” so “that a reasonablefficial would understandhat what he [wa]s doing
violatgd] thatright.” Anderson vCreighton 483U.S. 635 636(1987).In otherwords,“existing
precedenmust have placedthe statutoryor constitutional question beyomwbate,”though the
existenceof precedentthat is “directly on point” with the specific facts or circumstances at
issueis unnecessaryAshcroft v.al-Kidd, 563 U.S. 731, 741 (2011) seeFeathers v. Agy319
F.3d 843, 848 (6th Cir. 2003) (“[A]n action’s unlawfulness can be apparent from directdsldi
from specific examples described as prohibited, or from the general reasoning dhatt a
employs.”). Theestis simply whetherthe law was clear enoughin relationto the specificfacts
that confrontedan official when heacted.SeeCrockettv. CumberlandColl., 316 F.3d 571, 583
(6th Cir. 2003) (“Whether the right at issue was ‘clearly established’will turn on the
‘particularized’ circumstances of thease.”(quotationomitted))

But before addressing the merits of Defendants’ defense, we will first badflyess
Plaintiffs arguments that they waiveglalified immunity Our analysis regarding whether
Defendaits waived their affirmative defense of qualified immunity is essentially unchdrnga
our analysis addressing whether Defendamésved their arguments regarding respondeat
superior liability discussed in section IV(B)(2)(a) of this opiniDefendants sserted qualified
immunity as an affirmative defense in their Answer [Doc. 60], Amewdever [Doc. 64], and
argued qualified immunity in their first motion for summary judgment [Bd¢.Seecf. Henricks
v. Pickaway Corr. Inst.782 F.3d 744, 749, 752 (6th Cir. 2015) (affirming the district courts
holding “that the defendants had waltbeir qualified immunity defenses” when the defendants

failed to assert it itheirresponsive pleading). The Court will now turn to the merits of Defendants’
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qualified immunity defense.

1. First Amendment Claim—Haram Food

Defendang stake thatPlaintiff does not have@earconstitutional righto astricttraditional
Halal diet orto “traditional Islamichalalmeatitems” asPlaintiff definesit. [Doc. 145at 24]. They
cite to therelevantlaw in this circuit, which statesthat acorrectionalfacility needonly provide
Muslim prisonerswith foodthatis notharam Cloyd 2012 WL5995234t *4 (stating that “Muslim
prisonersio not have a right under the First Andment . .to be provided halal meat entrees” and
that “a correctional facility need only provide Muslim prisaneith food that is not haram”
(internal quotation marks omitted))hey alsostatethatthereis no clearconstitutional rightor a
prisorer to be providedHalal meatentreesvhena prisonehasnonharamfood optiondo eatas
analternative citing Robinson 615F. App’x at 314 (holdingthatavegetariarmeal optionwasa
constitutionallypermissiblealternativeto the prisoner’sequestfor Halal mealsunder theFirst
Amendmenk [Doc. 145at 25]. Plaintiff, in responsestateghat“[t]he law on thePlaintiff's right
notto eatoffending foodtemsis clearly established, ¢iting to Carrick 31 F. App’x at 176.[Doc.
156 at 6]. He maintainsthatreasonabl®fficials should have knowfthat whattheyweredoing
waswrong,” because”laintiff objectedto the offending foodtemson TDOC’s Halal menu. [d.].

But the CourtmustdeterminewhetherDefendantsSchofield,McAllister, Widener, and
Townsendactedreasonablynder theircumstancethatwerebeforethem.Plumhoffv. Rickard,
572U.S.765, 779 (2014)“We haverepeatedlytold courts . . . noto defineclearlyestablished
law ata highlevel of generally’. . .sincedoingsoavoids thecrucial questionwhethertheofficial
actedreasonablyin the particularcircumstanceshat he orshe faced.”) (Quotationomitted)).
More, specifically, the Courtmust determinewhether Defendantsacted “intentionally” and

“unreasonablyin servingPlaintiff haramfoods onf DOC’s Halal menu.Colvin, 605F.3dat291.
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To illustrate,in Colvin, the Sixth Crcuit affirmed the district court’s decision granting
summary judgmenin the defendants’ favor owualified immunity grounds when the record
merely showed thahe defendants committed “reasonja@imistakgs]” in servingthe plaintiff
nonkosher meals on “isolate[d] incident$d’ at 291, 293In that casgthe plaintiff, a prisoner,
sued prisorofficials after they erroneously denied him kosher mdalsat 286. The plaintiff
filed grievances withtheofficials regardiig this errorand thereafter, thegylacedthe plaintiffon
the kosheimeal programld. 287. After he was placed on the program, however, the plaintiff
“inadvertently received nonkosher food various occasiorisld. As to the chaplain, the district
courtheld thathe wasentitled to qualified immunitypecause plaintiff did not point to evidence
that he acted unreasonably or that he knowingly denied him kosher meals, stating thagt;at wor
[the chaplainjcommitted a reasonable mistak&d” at 291. The ditrict court also held that the
remaining defendants were entitled to qualified immubitythe plaintiff's First Amendment
claims because plaintiffasserted only isolated incidents fthe defendants]serving him
nonkosher food.1d. at 293.

Similar toColvin, Plaintiff does not point to facts showing ttiid¢fendants Schofield or
McAllister actedunreasonably aintentionally inimplementingTDOC’s Halal menu when the

foods on the menu were approved by an Iiffasa fact thaDefendants point out is undisputéd.

21 In Plaintiff's response to Defendants’ first motion for summary judgmenint®ia
disagreedwith the foods that TDOC’s Imam approved as Halal TDOC’s Halad menus
[SEALED Doc. 92 at 1611, 19]. But whether Plaintiff disagreed with the choice of fabds
TDOC's Imam approved has no bearing on whether Defendants acted unreasonably
intentionallyunder the circumstances for purposes of the Court’s qualified immunity analgsis. H
also states in his Complaint that Defendants “falsely alleged that [an] lapgrovéd]the meals
on TDOC]['s] Halal menu.[Doc. 1 at 6] But to defeat Defendants’ motion, Plaintiff cannot merely
rely on his allegations in his pleadin§®e Behrens v. Pelletjég16 U.S. 299, 309 (*On summary
judgment . . . the plaintiff can no longer rest on the pleadings|.]”).

22 Federal Rule of Civil Procedure 56 instructs a trial court of its options wheryahpart
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[SeeDoc. 1453]. Plaintiff alsodoes not dispute this fact in his repleDoc. 158].Plaintiff
also testified during hideposition that an Imam is the very person who is qualified to ctréfy
foodsareHalal:
Q: So when an item has that halal stamp on it, who has observed, and witnessed, and
certified that all this has gone on according to what you just said?
A: You usually have an Imam. The person that's doing it is qualified. He knows what
he is doing.
[Doc. 1453 at 96:25, 97:48].
Nor does the record reflect thatidener or Townsend intentionally servBtaintiff haram
on TDOC's Halal menor that they committed athing more thatiisolated incidefts].” Colvin,
605 F.3d at 293Therecord for examplepnly reflects that Defendant Méner servedPlaintiff
nonHalal foodon one occasion: at the 20Id Ul Fitr Feast [Doc. 142 at 77].These foods,
according to Plaintiff, were breaded fish and overcooked noodles, neither bf ehidentifies
as haramAs to Defendant Townsend, the record reflects thaldeserved Plaintiff overcooked
noodles and breaded fish at the Id Ul F#éast ancdn ore otheroccasionwhenhe “placed . . .
Halal Food Meals on a Styrofoam trayDoc. 109 at 3 Doc. 142 at 7]f For the foregoing
reasonseven in drawing all “justifiable inferencest Plaintiff's favor, Plaintiff failed tocreate a
genuine issue of material fact tHaefendantsactedintentionally andunreasonablyn serving

Plaintiff haram food on TDOC's Halal meninderson477U.S. at 255.

failed to address the opposing party’s assertion of fact: “[T]he court may . .iderotie fact
undisputed [and] grant summary judgment if the motion and supporting materiateowthat
the movant is entitled to it[.]”
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2. First Amendment Claim—Adequate Diet

As the Cout stated earlier, “[p]risoadministrators must provide an adequate dietowuith
violating the inmate’s religious dietary restrictions . . . . which,ssmglly a constitutional right
not to eat he offending food item.Tarrick, 31 F App’x at 176.“If the prisoner’'s diet, as
modified, is sufficient to sustain a prisoner in good health, no catnstial right has been
violated.”Id. (citation omitted).

In analyzing the second prong under Plaintiffisst Amendment claimmhowever,the
Court mustagaindetermine whether, under tiparticularcircumstancesa “reasonable prison
official should have known th@Plaintiff's diet] . . . was insufficient to maintain [his] health[.]”
Welchv. Spaulding627 F. App’'x479, 481-8Z6th Cir. 2015) In Wekh v Kusey No. 2:12cv-
13172, 2014 WL 3543270, at *1 (E.D. Mich. July 17, 2011 district court denied the
defendants’ motion for summary judgment on qualified immunity grouimdghat case, the
prisonerplaintiff claimed that Ramadan mealsnsisting of 1300 calories violated his First
Amendment rightsld. at *3. The court concluded that (1) the meals substantially infringed on
the prisoner’'d=irst Amendment rights; and (2) tpbesonerhad a clearly established right to an
adequate dietuding Ramadan such that prison officials should have known that a diet consisting
of only 1300 calories per days was inadequate to sustdimoamal diet. Id. at *4. The Sixth
Circuit affirmed the district court’s decision and noted thahether a prison official has
knowingly provided a nutritionally inadequate diet is a-fgmcific inquiry that requires . . . daily
caloric content, duration of the diet, and the nutritional needs of the pristveich 627 F.
App’x at 483.

The Court, howeverinds Welch distinguishablédrom the facts in Plaintiff's casen

which the Sixth Circuiheld that faatal issues precluded summary judgment in the defendants’
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favor. 1d. at 484 (“The legal question of immunity will depend on which version of the facts the
jury finds most credible”)The Sixth Circuit noted that therisonerin Welchpresented evidence
that his diet wasmsufficient to sustain him in good healtd. at 482.The plaintiff, for instance,
submitted nutritional charts with estimates of ¢isly caloric intake of 1,300 per day during
Ramadan, “[tlying individual menu items to their respective caloric valudsd&t 484. The
Ramadan menus and calorie counts vedse available to the defendants, athe plaintiff told
the defendants that theeals were calorically insufficientd. The Sixth Circuit rejected
defendants’ argument, therefore, that they had no actual knowledge of the caloric aotent
Ramadan meal$d.

Plaintiff, by contrast, has not pointed to specific facts showing the Deferflaraseld,
McAllister, Widener, or Townsend “knowingly provided a nutritionallpadequate diétsuch
that reasonablofficials would have known they were violating his constitutional riglotsat
482.He does not direct the Court to any specific evidence that Defendants knéwg timetals
on TDOC'’s Halal menuas modifiedyvere calorically deficientAlthoughhe states that he “filed
numerous grievance[s] concerning” the foods on TDOC'’s Halal menu, it is uncledwevithed
grievances witlor whether he in fact grieved the caloric camttof the meals he states he could
not eaton TDOC’s Halal menu[Doc. 109 at 1P He also states that he “everade effortso
make requests with . . . [Defendants] Townsend andWidener] concerning the meals” on
TDOC'’s Halal menu, but he does not point to any evidence showing that he in fact made those
requests to Defendants Townsend andahéd (emphasis added)ld.]. For these reasonthe
Court finds thatPlaintiff has not created a genuine issue of material fact that Defendants

knowingly provided Plaintiff with an inadequate diet.

23 plaintiff has only attached blank grievance forms to his motion.
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3. First Amendment Claim—Id Ul Fitr Feast

Plaintiff appears to argue that he had a clearly establrglietat the time of the alleged
constitutional violatiorto have traditional Halal foods for tR@141d Ul Fitr Feast][Doc. 156 at
4-5. He relies orDowdyEl v. Carusg No. 0611765, 2012 WL 6642763, at *1 (E.D. Mich.
Dec. 20, 2012)the Sixth Circuit’s opinion inHaightv. Thompson763 F.3dat554, 55859, and
the Sixth Circuit’s opinion inVhtney v. Brown 882 F.2d1068 (6th Cir. 1989)to show that
Plaintiff had aclearly established right to be served traditional Halal foods at the 2014 Id Ul Fit
feast.

None of the cases, howeveyt the ‘tonstitutional question beyondebate,”because
they are notdirectly on point” with the specific facts or circumstances assuein Plaintiff's
case al-Kidd, 563 U.S. at 741 (citations omitted) But beginning withDowdyEl, the precise
constitutionalissue theravaswhetherthe defendants violatethe prisoners’First Amendment
rightswhen they refused to allow tipeisoners tgarticipatein theEid feast 2012 WL 6642763
at *1. Plaintiff, however, does not argue, however, that he was unap&tioipatein the 2014
feast rather, he argues thBtefendants “stopped” frompurchasingand receiing traditional
Halal foods for th014 Id Ul FitrFeast.[Doc. 142 at 7#78].

In Whitney the inmates challenged a prison policy that eliminated Sabbath serdice an
annual Passover Sedeé882 F.3d at 1071. The Sixth Circuit agreed with the district court’s holding
that the prisois policy of eliminating annual Passover Seders violated the inmates’ First
Amendment rights, because it “foreclose[d] the only means by which thehJemates may
exercise their asserted right to mark Passovdr.at 1073. It also held that the prison policy’s
“prohibition of intercomplex travel of the . . . Jewish inmates” waskaggerated response to the

prison’s security objectives unddwurner, and therefore, the policy wasvalid. Id. at 1078.
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Whitney however, is also factually dissimilar from the issue®laintiff's case, because again,
Plaintiff does not argue that he was unable to participate il tHeFitr Feast.

Lastly, wnlike Dowdy-Eland Whitney Haight is more factually similato the issues at
hand in Plaintiff's caséut only involvedprisoners’claims under RLUIPA-not the First
AmendmentAs discussed earlier in this Court’s opinidiginmatesn Haightargued that prison
officials denied their request for traditional foods for their “annual powwwowiolation of their
RLUIPA rights. 763 F.3dat 559-60. The Sixth Circuit held that it did not “make a difference that
prison officials allowed the inmates to have some traditional foods (&gdb but not others
(buffalo meat and corn pemmican) at the ceremolay.at 565. In response to the defendants’
argument that plaintiffs only suffered a de minimis burden on their relidielisfs, the Court
disagreedstating, {W]hat is unreasonable about this request? The inmates sought pamrtossi
buy two food items-at their own expensesfor a oncea-year religious everitld. at 566 Despite
the factual similarities to Plaintiff's casthe law was not clearlgstablished under the First
AmendmentFor these reasonBJaintiff has failed to show that he had a clearly established right
to traditional Halal foods for the 2014 Ml Fitr feastunder the First Amendment such that
Defendants would have known their actieria alleging banning traditional Halal foods for the
feast—were unconstitutionalSee Key v. Grapn 179 F.3d 996, 1000 (6th Cir. 1999) (“The
burden of convincing a court that the law was clearly established ‘rests squatelyhevit
plaintiff.” (quotation omitted)).

V. CONCLUSION

Plaintiffs Motion to Dismiss [Doc. 155] i$SRANTED. For the foregoing resmns,

Defendants Randy Lee and John Walker are he@B8WISSED from this actionPlaintiff's

Motion for Summary Judgment [Doc. 142|DENIED, and Defendant'8/1otion for Summary
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Judgment [Doc. 4] is GRANTED in part and DENIED in part for the following reasons:

Section19830fficial-Capacity Claims

Plaintiff's First Amendmentlaims for monetary damages against Defendants
TDOC, SchofieldJullian,McAllister, Townsend, and Wener,areDISMISSED
WITH PREJUDICE , becausethey are barred from suit undéfleventh
Amendment Immunity.

Section1983 IndividualCapacity Claims

Plaintiff's freeexercise claim under the First Amendment against Defendants
Townsend and WWener, as it relates to contamination of Plaintiff's Halal atse
is DISMISSED WITH PREJUDICE ;

Plaintiff's freeexercise claim under the First Amendment against Defendants
Schofield McAllister, Townsend, and Water, as it relates tdBidd’a Ta’am
foods on TDOC'’s Halal menis DISMISSED WITH PREJUDICE ;

Plaintiff's EstablishmentClause claim under the First Amendment against
Defendants Schofield,Jullian, McAllister, Widener, and Townsendis
DISMISSED WITH PREJUDICE for their lack of personal involvement

Plaintiff's freeexercise claim under thEirst Amendment against Defendants
Schofield, McAllister, Townsend, and iééner, as it relates to haram foods on
TDOC'’s Halal menuis DISMISSED WITH PREJUDICE , because they are

entitled to qualified immunity;

Plaintiff's freeexercise claim under the Bir Amendment against Defendants
Schofield McAllister, Townsend, and Wene, as it relates to Plaintiff's adequate
nutrition, is DISMISSED WITH PREJUDICE , because they are entitled to
qualified immunity;and

Plaintiff's freeexercise claim under thEirst Amendment against Defendants
Schofield, McAllister,Jullian, Townsend, and Wlener as it relates to the 2014
Id Ul Fitr Feast is DISMISSED WITH PREJUDICE because they are entitled
to qualified immunity

RLUIPA Claims

Plaintiff s RLUIPA claim forinjunctive reliefagainst Defendants Townsend and
Widener as it relates to the contaminationfobds onTDOC’s Halal menuis
DISMISSED AS MOOT;
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e Plaintiffs RLUIPA claim for injunctive reliefagainst Defendants Schofield,
McAllister, Townsend, and Widener, as it relates to the Bidd’'a Ta’am foods on
TDOC's Halal menuis DISMISSED WITH PREJUDICE ; and

e Genuine issues of materict existas to two of Plaintiffs RLUIPA claim$or
injunctive relief (1) whether haram food served on TDOC’s Halal menu
substantially burdened Plaintiffs RLUIPA rights; and {&hether Defendants
substantially burdened Plaintiff's RLUIPA rights by banning traditional Halal
food for the 2014 Id Ul Fitr FeasteeHaight, 63 F.31 at 554, 5590 (holding
that prison officials violated inmates’ RLUIPA rights when they denied the
inmates’ request for traditional foods for their “annual powwow”).

The CourtCERTIFIES that any appeal from this action would not be taken in good faith and

would be totally frivolousSeeRule 24 of the Federal Rules of Appellate Procedure.

IT IS SO ORDERED.

ENTER:

s/ Leon Jordan
United States District Judge
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