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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT GREENEVILLE

RONNIE COOPER )
Petitioner, )) Case No. 45-cv-317
V. )) District JudgeR. LeonJordan
UNITED STATES OF AMERICA )) Mag. Judge Christopher H. Steger
Respondent. : )

MEMORANDUM OPINION

Introduction

Following a jury trial, Petitioner Ronnie Coopexas convictedof (1) distributon and
possessn with intent to distribute cocaine; (2) distribut and possessn with intent to distribute
cocaine base; (3jlistribution and possessiamith intent to distribute marijuana; (4) money
laundering; and (5) witness intimidatiaeg Doc. 398in 2:09¢r-45]; United Statesv. Miller, 562
F. App'x 272, 277 (6th Cir. 2014).

This Court then sentenced Petitioner to a term of 360 niampssonment based, in part,
on the application of the Career Offender Guidelines under U.S.S.G. § 4BS&(B)ocs. 808,
841 in 2:09r-45]. The Court also imposed a sentenceightyears of supervised release and a
$500 special assessment [Doc. 8442:09¢r-45] andentered an order of forfeituragainst
Petitioner in the amount &7 million [Seeid.; Doc.776 in 2:09er-45].

Petitionerand his cedefendantgshen appealed their sentences to the Sixth Circuit [Doc.
845 in 2:09r-45]. As to Petitioner, the Sixth Circuit held tHdt]he evidence at trial presented
[Petitioner] to be one of Madd®q{a codefendant]surrogates, conducting retail sales, buying

kilograms of cocaine, and operatitigp housegrom which he sold crack cocainé this sense,
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his role was intertwined and interdependent on the other members of the conspivaniéshe
did not work with them directly.Miller, 562 F. App at 304.

After the Sixth Circuis ruling, Petitionerfiled a petition for a writ of certiorari with the
Supreme Court [Doc. 966]. His petition was denied [Doc. 969 in @&-a%}.

Petitioner thefiiled the present Motion to Vacate, Set Aside, or Correct His Sentence under
28 U.S.C. § 2255 [Doc. 1], claiming that Rushd@ther cedefendantinade pretrial statements to
the Government that Petitioner had nothing to do with Maddidmnugdistribution ing [Doc. 2].
Those alleged statementsf they were in fact made by Rushwere never disclosed to Petitioner
before trial ConsequentlyPetitionercontends that the Government failed to divulge exculpatory
evidence and, in doing seiplated his rights nderBrady v. Maryland.*

For reasons that follow, the Court finds that an evidentiary hearing is ngcemsdr
Petitionels § 2255 Motion [Doc. 1vill be GRANTED IN PART to the extent that Petitioner is
entitled to an evidentiary hearing. Petitionavistion for Discovery [Doc. 1] will also be
GRANTED.

. Facts

Following a 2010 trial with six co-conspirators, a jury convictedetitioneron several
counts related to his alleged involvement in a drug distribution ring based out of Johnson City,
TennesseePetitionels brothefin-law, Sunnah Maddox, led the distribution ringrhe primary
thrust of the drugrafficking operation was to purchase kilogram quantities of cocaine, cook it into
crack cocaine, and resell the drugs in smaller quantifiéisler, 562 F. Apfx at 277. Maddox
residedin Johnson City with Jamie Rusbut had suppliers and engageddmug trafficking in

Georgia, Florida, and New Yorkd. To reach the suppliers, the two woulire women as

1373 U.S. 83 (1963).



couriers to transport money and druigsaddition various members of the operation would send
wire transfers through Western Union to these different locatiths."

The DEA became aware bfaddox and Rushk operation afteaigentsarrested a drug dealer
who divulgedhat Maddox was his supplieREA agents'set up dransactiorbetween [the dealer]
and Maddox, and obtained a Title Il wiretap on Madsi@hone that ultimately generated 25,000
intercepted communicatioridd.

"Based on their investigation, law enforcement officers orchestratea traffic stop to
catch Maddox and Rush, and a female courier en route to Atlanta to purchase a kdbgram
cocaine. The officers found $31,500.00 in cash in the cowrigat’ 1d. Then, about four months
later, "officers coordinated a search Maiddox and Rush residence with a traffic stop of their
vehicle as they returned from another drug purchase in AtlddtaAt that time, dficers arrested
"Miller and Dorsey, and courier Taneka Ebberts, who had returned from Atlanthaiidaddox
andRush. A search of the rental car Ebberts had driven to Atlanta uncovered about one and a half
kilograms of cocaine and 67 grams of marijuana in the trudiaddox and Rushvere also
arrested' Id.

A grand jury in the Eastern District of Tennessee then returned a Third Supgrsedin
Indictment againd®etitionerMaddox, Rush, Carr, Miller, Dorsey, DeJesus, Ruffin, and others on
twenty countsto wit:

conspiracy to distribute and possess with the intent to distribute 5 kilograms or more

of cocaine, in violation of 21 U.S.C. 88 841(a)(1), (b)(1)(A), and 846 (Count 1),

aiding and abetting the distribution of 500 grams or more of cocaine, in violation

of 21 U.S.C. 88 841(a)(1), (b)(1)(B), and 18 U.S.C. § 2 (Count 2); conspiracy to

distribute and possess with the intent to distribute marijuana, in violation of 21

U.S.C. 88 841(a)(1), (b)(1)(D) and 846 (Count 3); aiding and abetting the

distribution of marijuana, in violation of 21 U.S.C. 88 841(a)(1), (b)(1)(D), and 18

U.S.C. §8 2 (Count 4); conspiracy to distribute and possess with the intent to

distribute 50 grams or more of cocaine base, in violation of 21 U.S.C. 88 841(a)(1),
(b)(1)(A), and 846 (Count 5); conspiracy to launder money, in violation of 18
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U.S.C. 88 1956(a)(1)(A)(i) and 1956(h) (Count 6); distribution of cocaine and

cocaine base and the aiding and abetting of cocaine base distribution, in violation

of 21 U.S.C. 88 841(a)(1), (b)(1)(BL) (Counts 8 and 15); manufacturing and the

attempt to manufacture 50 grams of cocaine base, in violation of 21 U.S.C. 88§

841(a)(1), (b)(1)(A) and 846 (Count 12); aiding and abetting of money laundering,

in violation of 18 U.S.C. 88 2 and 1956(a)(1)(A)(i) (Count 13); unlawful possession

of ammunition, in violation of 18 U.S.C. 88 922(g)(1) and 924(e) (Count 16); and

witness intimidation and conspiracy to commit witness intimidation, in violation of

18 U.S.C. 88 371, 1512(b)(1), and 1513(b)(2) (Counts 18, 19 and 20).

Id. at 27#78. The Government chargéektitionemwith: (1) distributionandpossessiowith intent
to distribute cocainéCount 1) (2) distribution andpossessionvith intent to distribute cocaine
base(Count 5) (3) distributionandpossessiomvith intentto distribute marijuanéCount 3) (4)
money launderingCount 6); and (5) witnessitimidation(Count 20)[See Doc. 398in 2:09<r-
45].

At trial, Maddoxs onetime roommate and friend, Jamie Rush, testified on behalf of the
Government. Rustvas charge@long with the other defendantowever,as a part of his plea
agreement, hagreed to testify.Rush testified that, in 2004, he and Maddbrgan procuring
about 1.5 kilograms of powder cocaine per month and cooking it into crack cocaine theell.
amount eventually increased to one kilogram every week or two from a source that Madubx f
in Atlanta’ Miller, 562 F.Apx. at278. "While Maddox generally did the cooking himself, Rush
testified that hepersonallycooked at least forty kilograms of cocaine into crack cocaine for
Maddox. According to Rush, Maddox kept the profits from drug sales and provided Rush with
cars, cash, jewelry, computers, and cell phdnds."Rush also testified that Carr, Dorsey, Miller,
and DeJesus all played a role in Maddmperation and stayed at Mad@oxpartment in Johnson

City atvarious times.ld. Rush did not, howevespecificallymentionPetitioneras being a part

of the conspiracy.



The government did introduce evidence against Petitioner at 'fjde bulk of the
governmeng evidence[against Petitioner] came from twoilf@use informants: Trewayne
Sanders and Daniel BallingeBanders testified that he witnessed [Petitioner] sell powder cocaine
to Sandersfather on several occasions in New York. Ballinger testified that, while in jailltteg
[Petitioner] told him that [Petitionerjvas buying kilos of crack, of powder cocaine from a
Mexican, and he was coming from Utica, New Y,dik Tennessee to sell drugjdd. at 294-95.
Ballinger also testified that Petitiontsaid he would buy kilos of pure cocaine for $20,@Mhd
sell'ounces of crack cocaine for a thousand dollars apiece to individdatarding to Ballinger,
[Petitioner] said he had multiple associates and people working for him, and tyerbgedtrap
housesfrom which he sold crack cocaifieéd. at 295.

The Government alsdintroduced an intercepted text message exchange between
[Petitioner]and Maddox that . .discussedb1,100 worth of cocaine. There was also a recorded
phone conversation between the two men about an unknown drug, during[Reéiitioner]
indicated to Maddox that he had enough supply at the tithe."

As to the moneyaundering scheméRush testified that he and Maddox wired money
from the sale of drugs through Western Union to othezarspirators antb Maddoxs family
memlers using fake namésld. at 297. A DOJ financial investigator also testified for the
Government and identified one transfer from Maddox to Petitioner for $900 that Petitioner
received in New York to support the conspirddyat297. "The investigatoalso tracked twenty
two more transfers totaling $8,560.00 from Maddox to his sister, Kizzy Lukerson, wiem is a
[Petitioner]s wife." Id.

Finally, as to Petition& charge for witness intimidation, the Government introduced the

following:



[a] recording of a voicemail message Maddox left for Rush, calling hiatking

rat bitch and threatening that he h&etter watch his step out there nigga cause he
aint safe’. Maddox then immediately call¢Betitioner]and told him tdgreen light

on' Rush, which an FBI cryptanalyst testified usually means to order to kill or
seriously harm a persomaddox told[Petitioner]that he wagoing to smaskand
'beat the breaks ofbf Rush for cooperating with law enforcemenitie also
instructed[Petitioner] If you come in contact with Rush, doiet him talk that
sweet talk shitand make sure heon'ttalk that love talk with niggas, you know
what | meai—to which[Petitioner]respondedYeah no doubt, no douknd No

sir.

Maddox then called and told Ruffin that he wantéaghaversal beat dowf Rush

and wanted té¢physically destroyand'change Rusk whole facé. Ruffin shared

with Maddox that 'the goonisad already been s€ott after' Rush.

In addition Ballinger—the jailhouse informanttestified thafPetitionerjwarned

him not to snitch ofiPetitioner]becausewhere they from, they kill snitches, and

they've got enough money out there to hBalingerand hisfamily killed.'

Id. at 298.

Based on the eviden@nd testimony from numerous witnesses, the jury convicted the
defendants on various counts, including some laastrded offensedd. at279. As to Petitioner,
the jury convicted him of five conspiracies: (1) to distribute and to possess withtmdistribute
cocaine; (2) to distribute and to possess with intent to distribute cocaine baseli$8)lute and
to possess with intent to distribute marijuana; (4) to commit money laundering;)dod¢imit
witness intimidatiorjDoc. 638in 2:09<r-45]. In other words, the jury convicted Petitioner under
all five counts with which he washarged See Doc. 398 in 2:0%r-45].

After the jury returned a guilty verdieiainst all defendants, Petitioner filed motions for

a new triaf and for acquittaf both of whichwere denied The Court then sentenced Petitioner

to a term of imprisonment &0 months based, in part, on the application of the Career Offender

2 [Doc. 643in 2:09-cr-45]
3 [Doc. 644in 2:09-cr-45]
4[Doc. 705in 2:09-cr-45]



Guidelines under U.S.S.G. § 4B1.1(&4Docs. 808, 84 2:09cr-45. The Court also imposed
a sentence @& years of supervised release and a $500 special assessment [(o2:(®ier-45].
The Court also entered an order of forfeiture against Petitioner in the am@trollion [See
id.; Doc. 776 in 2:0%r-45].

Petitionerandthe other defendantsen appealed their sentences to the Sixth Circuit [Doc.
845in 2:09cr-45. Petitioner argued on appeal that the evidence against himsudficien® and
the district court erretlin denying his motion for a new trial when it determined that thésjury
verdict was not against the manifest weight of evidériddler, 562 F.Apfx. at 299. Petitioner
claimed that, as to his drug and mott@yndering convictions, the proof at trial showed multiple
conspiracies and not the single conspiracy with whiclwdmechargedd. at303. Petitionealso
contested his sentence on appédil.at 308. The Sixth Circuitconsidered and rejected af
Petitionels argumentsand affirmedPetitionels conviction.ld. at 312. The appellate court
concluded that[tlhe evidence at trial present@@etitioner]to be one of Maddds surrogates,
conductng retail sales, buying kilograms of cocaine, and operé&tiayg housédrom which he
sold crack cocaindn this sense, his role was intertwined and interdependent on the other members
of the conspiracies, even if he did not work with them diréditly at 304. After the Sixth Circuit
ruling, Petitionerfiled a petition for a writ of certiorari with the Supreme Court [Doc.i8@809-
cr-45]; howeverjt too was denied [Doc. 968 2:09cr-45|.

Petitioner then retained the firm Paul, Weiss, RifkMtharton & Garrison, LLR“Paul
Weiss”), to represent hinm the present 28 U.S.C. § 2255 proceedgc. 1]. PaulWeiss, in
turn, hired investigators who located Jamie Rumsl$outh Carolina. One of the investigators

contactedRush by telephone. In that telephone conversation, Rush tolthhe[Petitionerjvas

5 Miller, 562 F. Appx at 291.



not involved with Sunnah Maddexdrug operation. He also told [the investigator] that he had
conveyed this information to the law enforcement officials who had questiongaibmotrial.”
[Doc. 1013 at & 2:09cr-45]°. The two investigatorthenmet with Rush on October 26, 2015

in Columbia, South Carolina to discuss Petitioner's involvengeatjocs. 1013-101#4 2:09-cr-

45].

During the meeting, Rush told the investigators tRaiitioner did not have any
involvement in Maddos drug operatiorf'He described [ ] [Petitioner] as a stamgl guy who got
roped into the investigation based on some bad circumstafides. 1014 at § & 2:09-cr-45].
Rush said he met with law enforcement officials on several occasions betbasdr told them
that Petitionefwas not at all involved[ld. aty 7, Doc. 1013 at { ih 2:09-cr-45 ("Mr. Rush told
us that [Petitioner] was never involved with Sunnaddiiox$ drug operatiot)]. Rush, however,
could not recalthenames of thendividualsto whom he provided such information [Doc. 1013 at
1 8in 2:09<€r-45; Doc. 1014 at T ih 2:09cr-45].

As tothe phone conversation between Maddox and Petitioner where Maddox"spekto
light" Rush, Rush stated tHdte never took this call seriously or worried for his safety. . . . if there
were any real threat on his life, [Rush] would have been plagadiective custody[Doc. 1013
at 1 6in 2:09<r-45; Doc. 1014 at 1@ 2:09cr-45).

Rush told the investigators that he felt tRatitioner’had gotten &aw deal.He said that,
since [ ] [Petitionés] only connection was that he was married to 8briviaddoss sister, it was
unfortunate that [ ] [Petitioner] had been lumped in with the members of the drug con%pira

[Doc. 1014 at 16 2:09cr-45].

81t should be noted that Rush did not explicitly inculpate Petitioner at trial; raftjee, bulk of the governmeist
evidence [against Petitioner] came from two jailhouse informants:aymsvSanders ardaniel Ballinger: Miller,
562 F. Appx at 295.



The investigators asked Rush to sign an affidaité@sting tathe statements he had made
to them. Rush told the investigators that he would neetspeak with his probation officer and
consider whether he wanted to get directly involVHd. at 8]. Rusts probation officer, Jennifer
Douglass]ater contacted one of the investigatensd statedhat Rush had approached her about
signing an affidavitld.]. USPO Douglass informed the investigator that she'baxcerns with
his participatiori.[1d.].

Approximately onemonth later, after several attempts to contact USPO Douglass,
Petitionels attoney, Mr. Markquart, received a call from her [Doc. 1012 atiff 2:09-cr-45].
USPO Douglass stated to Markquart thsdte would be instructing [Rush] not to participaf&d.
at 1 12].

Later, USPO DouglassmailedMr. Markquart [Doc. 1026-& 2:09cr-45]. In that email,
USPO Douglass said that she advised Rtsat if he wishfd] to participate in [Markquas]
investigation then [she] puld] seek guidance from the Court in how to do so in an appropriate
manner: [Id.]. However, Rush instructed Dglass thathe [did] not wish to participate in the
investigation andh fact, the only reason he spoke to [Markgsamvestigatds] in the first place
is that they werd#being a nuisance to his friends and faniilyid.]. Rush said that he did netant
to participate'and just wanted to get on with his lifé[1d.]. USPO Douglass concluded thit
Rush changed his mind, then she would seek guidance from the Court on how to prd¢eed. [

Based on the investigators’ conversations with Rastitioner advansghe argument that
the Government violated Petitioner’s rights by not disclosing exculpatitgreeeunderBrady
v. Maryland” in the form of Rush’s pr#rial statements concerning Petitioner’s lack of involvement

in the criminal conspacy [Docs 1, 2]. However, due to Rustrefusal to sign an affidayit

7373 U.S. 83 (1963)



Petitionerwas forcedto rely upon the investigatdraffidavits in support of his § 225%0tion
Petitioner also points otihat Rush did not make any incriminating statements about him at trial
even though he implicated the rest of Petitiemesdefendantsld.].

The Government responded in opposition aadtendghat noBrady violation occurred
[Doc. 8]. The Government supported its response with affidavits from Assistant | Btaéek
Attorneys Donald Taylor and Robert Reeves as well as threernfawcement officials-all of
whom stated that Rush did not make any statesienthemto the effecthat Petitioner was not
involved in Maddo drug conspiracy.
[I1.  Analysis

A. 28 U.S.C. § 2255 Standard

Under 28 U.S.C. § 2255(a), a federal prisoner may make a motion to vacate, set aside, or
correct his judgment of conviction and sentence if he claims that the sentesémposed in
violation of the Constitution or laws of the Unit&tates; or that the court lacked jurisdiction to
impose the sentence; or that the sentence is in excess of the maximum authol@@edobys
otherwise subject to collateral attaclks a threshold standard, to obtain postviction relief
under Section 2255, a motion must allege: (1) an error of constitutional magnitude;n@nase
imposed outside the federal statutory limits; ord®B)errorof fact or law so fundamental as to
render the entire criminal proceeding invalMallett v. United Sates, 334 F.3d 491, 49®7 (6th
Cir. 2003);Moss v. United Sates, 323 F.3d 445, 454 (6th Cir. 2003).

A petitioner bears the burden of demonstrating an error of constitutional magnitutie whic
had a substantial and injurious effect or influence on the criminal proceed®agdyv. Farley,

512 U.S. 339, 353 (1998recht v. Abrahamson, 507 U.S. 619, 6388 (1993).In order toobtain

8 See Docs. 10263, 10264, 10265, 10266, and 10267 in 2:09-cr-45.
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collateral relief under 8§ 2255, a petitioner must clear a significantly highrdle than would exist
on direct appealUnited Satesv. Frady, 456 U.S. 152 (1982).

Rule 4(b) of the Rules Governing Section 2255 Proceedings in the United Statest Distri
Courts requires a district court to summarily dismiss a Section 2255 motiomplditity appears
from the face of the motion, the attached exhibits, and the record of the prior pngsdédi the
movant is not entitled to relief.See also Pettigrew v. United States, 480 F.2d 681, 684 (6th Cir.
1973) (“A motion to vacate sentence under § 225%eaaeniedor the reason that gtates “only
bald legal conclusions with no supporting factual allegations.”) (qu&tindersv. United Sates,
373 U.S. 1, 19 (1963)). If the motismnot summarily dismissathder Rule 4(b), Rule 8 requires
the court to determine, after a review of the answer and the records of thevicader an
evidentiary hearings required. If a petitioner presents a factual dispute, then “the habeas court
must hold an evidentiary hearing to determine the truth of the petitioner’s cl&nféy. United
Sates, 734 F.3d 600, 607 (6th Cir. 2013) (quotigentine v. United States, 488 F.3d 325, 333
(6th Cir. 2007)). An evidentiary hearing is not requifédhe petitioner’s allegations cannot be
accepted as true because they are contradicted by dnd,rieterently incredible, or conclusions
rather than statements of factValentine, 488 F.3d at 333 (quotingrredondo v. United States,
178 F.3d 778, 782 (6th Cir. 1999)).

B. Hear say Objection to Affidavits

Petitioner has submitted affidavits signedhiy counsel’s investigators in support of the
allegedBrady violations. The Government objects the affidavis on the basis that theyrtain
inadmissiblehearsayto wit, the affidavitspurport to represerstatement®/r. Rushmade to the

investigators about what he had previously tald enforcement
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In dealing with thisyearsay objectigrihe starting point iRule 8(a) of th&ules Governing
§ 2255 Proceedings, which provides in relevant part, “If the motisnot dismised, the judge
must review the answer, any transcriptsl records of prior proceedings, and any materials
submitted under Rule 7 to determine whether an evidentiary hearing entearf While he
Federal Rules of Evidence ordinarily exclude affidavits as hearsay, such rules are inapplicable to
§ 2255 proceedings to the extéme Supreme Court has prescribed some other rule for admitting
or excluding evidencesee Fed.R. Evid. 1101(e). And, here, the Supreme Court hasqoibed
such a rule. SpecificallyRule 7 of the Rules Governing 8 2255 Proceedings permits the
consideration of affidavits as part of the recof@ken togethethese ruleswuthorize the Court to
decidewhether to consigr affidavitsand tohold a hedng. United Satesv. Coleman, No. 1365-
JMH-CJS, 2014 WL 5106361, at *11, n. 1 (E.D. Ky. Oct. 6, 2044)prd United States v.
Mclintire, No. 3:08cr-038, 2010 WL 374177, at *6 (S.D. Ohio Jan. 29, 2{1DheFederal Rules
of Evidence, which ordinarily exclude affidavits as hearsay, are inapplicable to § 2255 progeedi
to the extent that the Rules adopted by the Supreme Court for the conduct of thosengeceedi
allow affidavits tobe considered). Therefore despite thénearsaybjection the Court finds that
it is appropriate to consider the affidavitghis casen connection with its decision as to whether
Plaintiff is entitled to an evidentiary hearirfgee Valentine v. United Sates, 488 F.3d 325, 334
(6th Cir. 2007)referencing Turner v. United States, 183 F.3d 474, 477 (6th Cir. 1999hoting
that Petitioner'sBurden to show his right to a hearing is significantly lower than his burden to
show he is entitled to § 2255 religf.

C. Failureto Disclose Exculpatory Evidencein Violation of Brady

In their affidavits, Petitioner's counselisvestigatorsstatethat Rush told them that he

explained to law enforcement in pretrial interviews that Petitioner had nathitmywith Maddo’s
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drug-distribution ring. Petitioner contetls thatlhe Governmertommitted érady violation when
it failed to disclose Rush®xculpatorystatements$o Petitioner’'s counsel.

Within the context oBrady, "suppression by the prosecution of evidence favorable to an
accused . . . violates due process where the evidemcaterial, either to guilt or to punishment,
irrespective of the good faith or bad faith of the prosecution.” 373 U.S. 83, 87 (1968)edre
three components of a tri&ady violation: [tjhe evidence at issue must be favorable to the
accused, either because it is exculpatory, or because it is impeaching; thateeridehhave been
suppressed by the State, either willfully or inadvertently; and prejudice mustehaued.
Strickler v. Greene, 527 U.S. 263, 281-82 (1999%rejudice is established by showing thaere
is a reasonable probability that, had the evidence been disclosed to the deéeresylt of the
proceeding would haveeen different. Id. at 281 (quotingJnited Satesv. Bagley, 473 U.S. 667,

682 (1985)). A reasonable probability is a probability sufficient to undermine confidence in the
outcome.'ld.

The Government does not take issue with the fact thatR(Ehs dleged pretrial
statements about Petitioner were favorable to Petitiamer (2)the Government did not disclose
to Petitioner’s counsel that Rush had made exculpatory statements aboutd?étitkssuming
for purposes of argumetttat Rush did provide exculpatory information to the Government that
was not sharewvith Petitioner's counsel in advance of trilie remaining issue in thgrady
analysis is taletermine whether such omission prejudiced Petitioner in defehse acdse.

Petitioner contends that the Government’s failure to divRigghs exculpatory statement

prejudiced the defense of his case because such statemtenteeyoery heart of the issue of guilt

9 As will be discussed below, the Government asserts that Rush neverhmatleded exculpatory statements
aboutPetitionerto law enforcementConsequently, it could not have disclosed this information to Petitioner.
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or innocence.Ultimately, Petitionemwas convictedn Counts 1, 3, 5, 6 and 20 of the Indictment
for conspiracy taistribute cocaine, crack, and marijuana, and to commit money laundering and
witness intimidation[See Doc. 398in 2:09<cr-45]. Petitioner maintains thahe jury would have
found him to be not guilty of all charges had the Government shared withRbshs alleged
exculpatorystatemerd. Petitioner also points out thidtat Rustdid not implicate Petitionen the
conspiracyduring his lengthy trial testimony; thereforés Bxculpatory statements would not have
contradicted his trial testimonyPetitioneralso relies uponUnited Sates v. Tavera, a case
involving AUSA Taylor in which a findingwas madehat Taylordid notdisclose exculpatory
evidence in light oBrady. 719 F.3d 705 (6th Cir. 2013).

While Tavera provides a helpfuBrady analysisthis Court does notonclude—based on
theTavera courts finding thatAUSA Taylor violatedBrady—thata similarviolation occurredn
this case. Rather the Court will fully andfairly apply the Brady analysis without any
presuppositionsSee Montgomery v. Bobby, 654 F.3d 668, 697 (6th Cir. 201(huotingKyles v.
Whitley, 514 U.S. 419, 48(1995) (Assessing whether Brady violation entitles a petiticar to
relief does not involve a discretionary inquiry with multiple correct answather, it involves a
legal determination that considers the totality of a 'safsetswith reference tadhe excluded
evidencen order todetermine whether that evidencadermines confidence in the outcome of
the trial").

After reviewing the trial and appellate recoedminst the backdrop di¢ Brady standard
the Court canot concludethat a jury would have foundPetitioner guilty beyond a reasonable
doubt as taheelement®f the drug conspiraayounts of the Indictment had the jurgen apprised
of Rushs alleged exculpatorgtatementsSee Kyles, 514 U.S.at 435 (noting that &culpatory

evidence is that which woultindermine confidence in the verdigt While it is true that the
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"[t]he bulk of the governmeistevidence [against Petitioner] came from two jailhouse informants
. 1%t was Rush who testified about the inner workings of Matiddsugdistribution ring.

See Miller, 562 F. Apx at 278-79 (highlighting Rusls extensive trial testimony).Rush’s
testimonyabout the drug conspiracy seemed to be pivotal to the jury’s findings. Had Rush testified
that Petitioner was not involved in the drug conspiraag Petitioner now alleges Rush ttdav
enforcemenbeforetrial—the Court cannotoncludethat Petitionewould havebeen convicted
Therefore, the Court finds that Petitioriers satisfied the elements of tBeady analysis and is
entitled to an evidentiary hearifg

D. The Government Deniesthat it Failed to Disclose Exculpatory Evidence

As indicated Petitioner'scounsel’s investigators assert that Rush stated that he teld law
enforcement officials that Petitioner had nothing to do with Maddox's drug conspifoy
Government, on the other hand, insists that Rush made no such statements to law emforcem
and it was not in possessiontbe exculpatory evidence that Petitioner asseasimproperly
withheld from him. Petitioner is entitled to an evidentiary hearimgcause thénvestigatos'
affidavits directly contradictthose presented by the prosecution and law enforcerBSeat.
Valentine, 488 F.3cat 334 (referencinglurner, 183 F.3dat 477)(noting that Petitioné& "burden
to show his right to a hearing is significantly lower than his burden to show héledeiot§ 2255
relief.").

There is a factual dispute as to whether Rush told law enforcement thaneetitas not

involved in the drug conspiracy. In reviewing a 8 2255 motion in which a factual dispetg aris

10 Miller, 562 F. Apfx at 29495.

11 Section § 2255(f)(49 requirement that a petitioner exercise reasonable diligence to discofamattia predicate
underlying his claims does not require a petitioner to repeatedly seelkfounation that the government
unconstitutionally failed to disclose despite having notice that petitismeght the very information suppressed.
Jefferson v. United States, 730 F.3d 537, 545 (6th Cir. 2013)
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"the habeas court must hold an evidentiary hearing to determine the truth of tbegistdiaims:.
Id. at333 (quotinglurner, 183 F.3cat477) (internal quotation marks omitted)More is required,
however, than mere assertions of innocénte. In instances where a petitionpresents an
affidavit containing a factual narrative of the events tisteither contradicted by the record nor
‘inherently incrediblé and the government offers nothing more thammtrary representatiohto
contradict it, the defendant is entitled to an evidentiary heddngt 334.
V.  Conclusion

For the reasons set forth above, the Court fihdtPetitioner is entitled to agvidentiary
hearingto resolve the disputed facts which undehlie 8§ 2255 motion. Petitionels Motion to
Vacate, Set Aside or Correct I#@ntencainder § 2259Doc. 1] is, therefore GRANTED IN
PART, but only to the limited extent that Petitioneitl be givenan opportunity to participate in
an evidentiary hearing. To this end, the Court prtivide written notification téhe parties o
scheduledlate for the evidentiary hearing.

Petitionels Motion for Discovery [Doc. 11] isalso GRANTED, and Petitionemay

proceed with discovery as outlined in his Motion.

IT1SSO ORDERED.

ENTER:

s/ Leon Jordan
United States District Judge
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