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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT GREENEVILLE

HARRY JOSEPH CANNON
Petitioner, Case Nos. 43-cr-94, 215-cv-321
V. District JudgeR. Leon Jordan

UNITED STATES OF AMERICA Mag. Judge Christopher H. Steger

~— N N

Respondent.

N—r

MEMORANDUM OPINION

Introduction

On April 22, 2014, Petitioner Harry Cannon gblguilty to Count One of the First
Superseding Indictment for conspiring to distribute and possess with intent to desasisotted
Schedule | Controlled Substances, and Controlled Substance Analogues under 21 U.S.C. 88
841(a)(1) and (b)(1)(C)The probé&on officer calculated that Petitiorl®idrugquantity required
a base offense level of 26 [Doc. 30]. Petitioner received aldwa enhancement for gun
possessiorand a threelevel reduction for acceptance of responsibitiyielding a total base
offense level of 25I1fl.]. With a criminal history category of I, PetitioreGuideline Range was
63 to 78 monthsmprisonment.

Petitioneralso received a further reductiaimder the U.S. Sentencing Commis&on
Amendment 782, which reduced his base drug offense level by two levels. As a result,
Petitionels total offense level was 23 with a Guideline Range of 51 to 63 monfitfssonment.

In addition to Amendment 782, Petitioner received yet another reduction when thg@atet

the Governmergmotion for downward departure under U.S.S.G. § 5KTHe Courtultimately
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sentencedPetitionerto 48 months' imprisonmenthreeyearsof supervised release, an&100
special assessmeoih November 20, 2014 [Doc. 41].

Petitionerfiled the present Motion to Vacate under 28.C.8 22550n December 7
2015 Poc.43.t In his Motion, Petitioner claims that he uknowingly amebluntarily entered
into his guilty plea. He also claims that he is, in fawtpcentand his attorney was deficient for
allowing him to plead guilty. He further disputes the application of theléwel enhancement
for possessing a firearm.

For the reasons that follow, the Court finds an evidentiary hearingt necessargnd
Petitione's § 2255 petition [Doc. 24 &hall beDENIED.

Il. Analysis

A. Petitioner's § 2255 claim igimely under the prison mailbox rule.

Section 2255(fimposesa oneyear statute of limitations on all petitions for collateral
relief, which limitations period runfsom either: (1) the date on which the judgment of conviction
becomes final; (2) the date on which the impedimefitibg a petition—if that impediment was
created by governmental action in violation of the Constitution or laws of the Unétxs-Sis
removed, if thepetitionerwas prevented frorfiling a petitionby suchimpediment (3) the date
on which the right asserted the petition was initially recognized by the Supreme Court, if that
right has been newly recognized by the Supreme Court andreteaectively applicable to cases
on collateral review; or (4) the date on which the facts supporting the claimimsgbresented

could have been discovered through the exercise of due diligence. 28 U.S.C. § 2255(f).

L All citations to the districtourt record are t@:13-cr-94, which is the underlying criminal case.
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While the petitionin this casenayappear to b&me-barred, it isactuallytimely under 28
U.S.C.§ 2255(f)(1)?> Consistent with the waiver of appeal in his plea agreerRetitjioner did
not appeal the district cotgtNovember 20, 2014judgment imposing a8-month term of
imprisonment."[W]hen a federal criminal defendant does not appeal to the court of appeals, the
judgment becomes final upon the expiration of the period in which the defendant ceeld ha
appealed to the court of appeals, even when no notice of appeal wasSlediez-Castellano v.
United States358 F.3d 424, 427 (6th Cir. 2004rederal Rule of Appellate Procedu4éb)(A)
provides that a defendant's notice of appeal must be filed in the district court wittigeh days
of the entry of judgmentPetitionels judgment of conviction became final @ecember 4, 2014.
Petitioner filed the instant motion december 7, 2015-a datewhich appearso be three days
beyondthe oneyearlimitations periodor requesting collateral relieheeJurado v. Burt337 F.3d
638, 643 (6th Cir. 2003) (quotin@rahamHumphreys v. Memphis Brooks Museum of Art, Inc.
209 F.3d 552, 561 (6th Cir. 2000)Absent compelling equitable considerations, a court should
not extend Initations by even a single day.

Here, Petioner’s pleading is not untimely becausa prisoner$ notice of appeal will be
deemed timely filed if it is delivered to the proper prison authorities for foimgto the district
court within the time allotted for an appé&alowns v. United State$90 F.3d 468, 469 (6th Cir.
1999). The Sixth Circuit has applied the prison mailbox rule to vanmasseprisoner mailings,
including motions for relief under 8 2238. "A paper filed by an inmate confined in an institution
is timely if deposited in the institutiainternal mailing system on or before the last day for filing.
.. . Timely filing may be shown by a declaration in compliance with 28 U.S.C. § 1746 or by a

notarized statement, either of which must set forth the date of deposit anthatdtestclass

2 petitioner alleges no facts that would trigger the other subsections&i18885(f).
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postage has been prepaiRule 3(d) of the Section 2255 Rule&bsent contrary evidence, courts
acceptthe date on which a prisoner signs a paper under penalty of perjury as the pesoiies
handed over the paper for mailingpwns 190 F.3d at 46Brand v. Motley526 F.3d 921, 925
(6th Cir. 2008).

Petitioner included an envelope with his § 2255, showing that it was mailed to the Court
on December 4, 2015the day the statute of limitations was to expidnder the “prison mailbox
rule, his 8 225%etitionis timely.

B. Though releasedfrom prison, Petitioner is still "in custody' for § 2255
purposes.

Though timely, the Court musiso consider whether it can addrabe § 2255 petition
despitePetitioner’srelease from prisoand supervision It is wellsettled thatto obtain relief
under § 2255petitiones must be infederal custody under the sentetitat they seeko attack.
Igo v. United States303 F.2d 317 (10th Cir. 1962Yjigdol v. United State298 F.2d 513, 91
A.L.R.2d 1283 (9th Cir. 1961))nited States v. CampbeR78 F.2d 916 (7th Cir. 1960)The
concept of bing"in custody is definedmore broadly than simple incarceratioRersons serving
(1) a term of supervised releag2) consecutive sentencex (3) a probationary or parole term
are allconsidered to b&n custody for purposes of habeas petitions under § 2254 or § 22365.
petitioner who has served the full term of his sentence still satisfies-thstody requirement of
§ 2255 provided he filed the motion while incarcerated and shows thatdugfering, and will

continue to suffer, serious disabilitiescollateral comsequences-as a result of the conviction.

3 See Peyton v. Row@91 U.S. 54, 67 (1968) ("a prisoner serving consecutive senterioesuistody' under any one
of them for purposes of a [state] habeas petitioddhes v. Cunninghan871 U.S. 236, 243 (1963) (a paroled
petitioner was subject to "conditions which significantly corjfih@nd restrain[ed] his freedom," thus, he was in
"'custody" within the meaning of the [state] habeas corpus statlifaited Stées v. Zack173 F.3d 431, at *1 (6th
Cir. 1999) ("A defendant serving a term of supervised release is 'wdgufdr the purposes of § 2255.").
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Pola v. United States¥78 F.3d 525, 530 (6th Cir. 201fuotingCarafas v. LaVallee391 U.S.
234, 238-39 (1968))Here, according to Bureau of Prisarsords, Petitioner was released from
custody on April 3, 2017. As part of his sentence, the Court ordered that Petitioner serve an
additional three years of supervisedease upon release [Doc. Ahpwever, on December 27,
2018, the Court ordered that Petitioner be discharged from supervision becausedoenpidd
with the rules and conditions of his supervision and . . . achieved all supervision objejidive.
61]. Even though Petitionepmpleted his sentence and is no longer on supdmeeEase, hetill
is subject to sufferinghe collateral corequences of his sentence. Thereforerdmains”in
custody“for § 2255purposesSeePola, 778 F.3d at 530. Having disposed of potential procedural
barriers, the Court will turn its attention to the merits of Petitioner’s claims.

C. Section 2255 mandates a higtireshold standard for post-conviction relief.

Petitioners who seeto vacatetheir sentence under § 2255 must show thatsér@ence
imposed by the Coustiolatedthe Constitution or laws of the United Statdsat the court was
without jurisdiction to impose suctentencethat the sentence was in excess of the maximum
authorized by laywor that it is otherwise subject to collateral attack. 28 U.S.C. § 2255. To prevalil
on a § 225%etition, "a petitioner mustiemonstrate the existence of an error of constitutional
magnitude which had a substantial and injurious effect or influemtlee guilty plea or the juls
verdict." Humphress Whnited States398 F.3d 855, 858 (6th Cir. 2005) (quotfagffin v. United
States 330 F.3d 733, 736 (6th Cir. 2003)).

Non-constitutional errors are generally outside the scope of § 2255 tialieéd States v.
Cofield 233 F.3d 405, 407 (6th CiR000). In fact,petitionerscan prevail alleging noen
constitutional error only by establishing"fundamental defect which inherently results in a

complete miscarriage of justice, or, an error so egregious that it amounts totiarviofadue



process. Watson vUnited States 165 F.3d 486, 488 (6th Cir. 1999) (quotidgited States v.
Ferguson 918 F.2d 627, 630 (6th Cir. 1990) (internal quotations omitted)).

Rule 4(b) of theRules Governing Section 2255 Proceedings in the United Rt
Courtsrequirescourtsto dismiss a § 2255 motion'it plainly appears from thiace of the motion,
the attached exhibits, and the record of the prior proceedings that the movant is leok tentit
relief.” See also Pettigrew v. United Stat¢80 F.2d 681, 684 (6th Cir. 19737(motion to vacate
sentence under § 2255 dam deniedor the reason that it statesly bald legal conclusions with
no supporting factual allegations.™) (quoti@gnders v. United State373 U.S. 1, 19 (1963)).

If dismissal of the petition is inappropriate under Rule,4{dirts are required by Rule 8
to examine the record adi@éterminghe necessity of an evidentiary hearirifjpetitiones present
a factual dispute, thethe habeas court must hold an evidentiary hearing to determine the truth of
[ ] [their] claims! Huff v.United States 734 F.3d 600, 607 (6th Cir. 2013) (quotialentine v.
United States488 F.3d 325, 333 (6th Cir. 200.7 An evidentiary hearing is noecessaryif the
[ ] allegations cannot be accepted as true because they are contiaglittedecord, inherently
incredible, or conclusions rather than statements of' fa@lentine 488 F.3d at 333 (quoting
Arredondo vUnited States178 F.3d 778, 782 (6th Cir. 1999)).

D. Petitioners must satisfy both prongs of thestrickland test to obtainrelief for
ineffective assistance of counsel under § 2255.

When petitiones seekrelief under § 2255 for ineffective assistance of counsel, they bear
the burden of provingoy a preponderance of the evidentat their counsel was deficiel@ee
Pough v United States442 F.3d 959, 964 (6th Cir. 200&ut differently petitioneramust prove
both deficient performance and prejudtoeassert an ineffectivassistancelaim. Strickland v.
Washington466 U.S. 668, 687 (1984 ourts may approach tistricklandanalysis in any order,

and an insufficient showing on either prong ends the ingldryat 697."The benchmark for
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judging any claim of ineffectiveness must be whether cosnsmhduct so undermined the proper
functioning of the adversarial process that the trial cannot be relied on as having gragluste
result’ Id. at 686.

To establish deficient performance, petitiacé&nust show that counsglrepresentation
fell below an objective standard of reasonablehddsat 688. A court corsidering a claim of
ineffective assistance must appéystrong presumptidrihat counsét representation wasvithin
the wide range of reasonable professional assistance; that is, the defendamtaroashe the
presumption that, under the circumstandes,challenged actiomight be casidered sound trial
strategy' Id. at 689 (quotingvichel v. Louisiana350 U.S. 91, 101 (1955)).

Prejudice is established where there eXiateeasonable probability that, but for coulssel
unprofessional errors, the result of the proceeding would have been difféderat 694."A
reasonable probability is a probability sufficient to undermine confidenite iautcomé.Id. "It
is not enoughto show that the errors had some conceivable effecthenoutcome of the
proceedind. Harrington v. Richter562 U.S. 86, 104 (2011) (quotiSgrickland 466 U.S. at 693)

Stricklands two-pronged test applies where a defendant alleges that his guilty plea was not
knowing and voluntary due to the ineffective assistance of coutfifiel. Lockhart 474 U.S. 52,
57 (1985). To establish prejudice in the plea context, petitismaust show thatf counsel had
not performed deficiently, there is'l@asonable probabilitythatthey would not have pleguilty
but instead would he proceeded to triald. at 59. The reasonable probability test is objective,
not subjectivethat is,the "petitioner must convince the court that a decision to reject the plea
bargain would have been rational under the circumstanaslilla v. Kenteky, 559 U.S. 356,

372 (2010) (citation omitted).



E. Petitioner cannot establishprejudice—he received a lenient sentence by plea
bargaining.

In view of the Stricklandstandard, Petitioner has failed to convince the Couritthatuld
have been rational for him to reject the plea agreement. In other,ileedsargain Petitioner
receivedby entering into a plea agreement contravémesassertion that, but for counsellleged
deficient performance, he would have insisted angyto trial. See Moore v. United Stajes/6
Fed.Appk. 383, 386 (6th Cir. 2017) (holding that, in determining whethea@onal' criminal
defendant would have insisted on going to trial, a court must considédislaelvantages" he
would have faced had he rejected the plea offé&3. the PresentencdReport (“PSR”) noted,
Petitionereceived dhreelevel reduction for acceptance esponsibility [Doc. 30]. That brought
Petitionels total offense levedown to 23 with a Guideline Range of 51 to 63 mohths
imprisonment.Petitioner received yet another reduction when the Court granted the Gové&nment
§ 5K1.1motion for downward departure. The Court ultimately sentenced Petitioner to 48 'months
imprisonment, three years of sugised release, and a $100 special assessmédwbwember 20,
2014 [Doc. 41].

In weighing whether to go to trial, &ational person would consider, not just the
advantages of proceeding to trial (the prospect of a possible, though unlifelgr Bentece),
but also the disadvantagédloore, 676 F. Apfx at 386. And, in this case, the advantages of a
plea bargaingreatly outweighed the disadvantages pfoceeding to trial. Specificallyhé
prosecutos promise not tprosecute additionghargegending against Petitionghe thredevel
reduction for acceptance of responsibility; the 8 5K1.1 downward depaséliref these would
have been lost Petitionethadchoserto go to trial. The Court is not persuaded that it would have
been a ratiodalecision for Petitioner to take this case to trial rather than accepting thigdene

available to him through plea bargaining.



F. Petitioner's plea colloquy confirms that his plea was knowing and voluntary.

In his § 2255 petition Petitioneralso claims that his guilty plea was entered into
unknowingly and involuntarily. Petitiondurther claims thathe is actually innocent, and his
counsel was deficient for allowing him to plead guilty.

Petitioner has not submitted any evidence calling into question the admissiondehim ma
the plea agreementThe record contradicts Petitioreeasseron that heis innocent; rather, the
terms of the plea agreement as well astitéwescript of tle changeof-plea hearing establish that
Petitioner was pleading guilbecause he was, in fact, guilty. During the plea colloquy, Petitioner
confirmed that he had read the indictment, had fully discussed the case with his atinthey
understood the legal rights he was giving up by pleading diittg. 46]. Petitioner ats stated
that he understood the nature and meaning of the charges against him as well astiis #latn
the Government had to prove beyond a reasonable-ddrgiditioner even said that, with regard
to the elements, he and his attorney Haekn over ithioroughly” |d.]. Petitioner further claimed
that he understood the terms of the plea agreementhatids lawyer explained those terms to
him "very carefully [Id.]. When Petitioner was asked if he was satisfied with his attsradyice
and repregdation, Petitioner respondeti/ery satisfied, SIr[Id.]. In short,Petitionels claims
which are contradicted by hssvorntestimony are insufficient to overcome the presumed veracity
of his solemn statements during ttteange of pleaolloquy conduted pursuant to Fed. R. Crim.
P. 11 While"no procedural device for the taking of guilty pleas is so perfect in designenise
as to warrant a per se rule renderinguitiformly invulnerable to subsequent challetide,
"representations of th@gtitioner]. . . constitute a formidable barrier in any subsequent collateral

proceedind, Id. at 74, and'[s]olemn declarations in open court carry a strong presumption of

4 Blackledge v. Allisor431 U.S. 63, 73 (1977) (quotifigntaine v. United Stated11 U.S. 213, 2161973)).
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verity." 1d.>

G. Petitioner waived any right to contest the applicabity of the sentacing
enhancement.

Petitioner claims that his attorney should have objetttecbr appealed-the twalevel
enhancement under U.S.S.G. § 2D1.1(b)(1) for possession of a firl€atmses failure to object
to the firearm enhancement at senteneuagknown toPetitioner before the entry of judgment
and imposition of the sentencén fact, Petitioner stipulated in his plea agreement that he was
subject to the twdevel enhancement: "The defendant further admits and stipulates that, for
purposes of sentencing pursuant to U.S.S.G. § 2D1.1(b)(1),-e¥®loenhancement shall apply
for the possession of a firearm." [Doc. 26, at 9]. Petitioner cannot admit in hesgpéeEanent that
the firearm enhancement is appropriate and then complain that his yataseneffective for
failing to argue at sentencing that the firearm enhancement should not apply.

Further,Petitioner waived his right to collaterally attack his conviction or sentenc¢ke
groundsthat his now asserting in his 8 2255 petitiddetitioners plea agreement contains the
following language:

[T]he defendant knowingly and voluntarily waives the right to file any motions or

pleadings pursuant to 28 U.S.C. § 2255 or to collaterally attack . . . [his] conviction[

] and/or resulting sentenc@&he parties agree that the defendant retains the right to

raise, by way of collateral review under 8§ 2255, claims of ineffective asssténc

counsel or prosecutorial misconduct not known to the defendant by the time of the

entry of judgment.

[Doc. 26, & 14]. "A defendant may waive any right, including a constitutional right, in a plea

agreement so long as the waiver is knowing and volufitdnjted States v. Cokeb14 F.3d 562,

5> See Baker v. United Statg81 F.2d 85, 90 (6th Cir. 1986) (finding the defendant was bound by statementiche ma
in response to the court's plea colloqiBgmos v. Rogerd 70 F.3d 560, 566 (6th Cir. 1999) (finding the petitioner
bound to pla colloquy responses despite some evidence that contradicted stateawmthenein)See also Craig
v. United StatesNos. 2:08CV-56, 2:04CR-78, 2011 WL 864359, at *6 (E.D. Tenn. Mar. 10, 2011) (holding that
"the transcript of the change of plea hegionfirm[ed] the knowing and voluntary nature of the waiveaff)q, 513
Fed.Appx. 487 (6th Cir. 2013).
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573 (6th Cir. 2008) (citation omitted). Accordinglg, defendard infoomed and voluntary waiver
of the right to collaterally attack a sentence in a plea agreement bars suchvkgistin v. United
States 165 F.3d 486, 489 (6th Cir. 199@ccord Davila v. United State258 F.3d 448, 4562
(6th Cir.2001);Watson v. United State$65 F.3d 486, 489 (6th Cit999). Rtitioner knowingly
and voluntarily waived his right to file a 8 2255 petitisabject to a few recognizesceptions
Petitioner’s assertion that his attorney should have objected to tHewgldirearm enhancement
does not fall withinany of those exceptions. Consequentgtitioner waived this claim and
cannot now assert it.

H. Request for Evidentiary Hearing

Upon review of therecord the Court finds that an evidentiary hearing is not required
because theecordconclusively shows th&etitioneris not entitled to relief as a matter of law.
See Bryan vUnited States 721 F.2d 572, 577 (6th Cir. 1983) (explaining that an evidentiary
hearing ormotionto vacate sentence is not required to resolve purely legal isBetisipners
factual allegations'cannot be accepted as true because they are contrabictée: record,
inherently incredible, or conclusions rather than statemeritedf Arredondo vUnited States
178 F.3d 778, 782 (6th Cir. 1999) (citations omitted) (internal quotation marks omitted).
Petitioners bald assertions and conclusory allegations do not provide sufficient ground te requi
an evidentiary hearing-homasy. United States 849 F.3d 669, 681 (6th Cir. 2017).

l. Certificate of Appealability

Finally, the Court must consider whether to issue a certificate of appealabiltA”)
shouldPetitionerfile a notice of appealUnder 28 U.S.C§ 2253(a) and (c)(1petitionersmay
appeal a final order in a 8 2255 case onlg @OA is issued A COA will beissuedonly where

the applicant has made a substantial showing of the denial of a constitution&28ighs.C. 8§
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2253(c)(2). Where a claim has been dismissad the merits, a petitioner must show that
reasonable jurists would find the assessment of the constitutional claimldelmatwrongSlack
v. McDanie| 529 U.S. 473, 484 (2000).

In this case,Petitionerhas failed to make a substantial showing of theiadlest a
constitutional right-reasonable jurists would not debate ®eurts findings as to any diis
claims. SincePetitionerhas failed to maksucha substantial showing,GOA shall not be issued.
1. Conclusion

The Court findghat anevidentiary hearing for this § 2255 petitismotnecessaryBased
on the record before it, the Court conclutiest Petitioners not entitled to relief Therefore, is

§ 2255 petition [Doc. 435 DENIED andDISMISSED WITH PREJUDICE.

IT IS SO ORDERED.

ENTER:

s/ Leon Jordan
United States District Judge
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