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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
GREENEVILLE

STACY TODD JuDD )

V. NO.2:16-CV-24

N e N N

CAROLYN W. COLVIN,
Acting Commissioner of Social Security )

MEMORANDUM AND ORDER

This matter is before the United StatesgMtrate Judge, with the consent of the
parties and under an order of reference [Dbg] pursuant to 28 U.S.C. § 636, for
disposition and entry of a final judgmentThe plaintiff's application for Disability
Insurance Benefits under thect Security Act was admisiratively denied following a
hearing before an Administree Law Judge [‘ALJ”]. This is an action for judicial
review of that final decision of the Commimser. The plaintiff has filed a Motion for
Judgment on the pleadings [Doc. 12], ahé defendant Commissioner has filed a
Motion for Summary Jdgment [Doc. 14].

The sole function of thi€ourt in making this review is to determine whether the
findings of the Commissioner are supported dypstantial evidencen the record.
McCormick v. Secretary of Health and Human Serviééd, F.2d 998, 1001 {6Cir.
1988). “Substantial evidences defined as evidence theatreasonable mind might accept
as adequate to support the challenged concludichardson v. Peralesi02 U.S. 389
(1971). It must be enough tosjify, if the trial were to a juy, a refusal to direct a verdict

when the conclusion sought to be drmais one of fact for the juryConsolo v. Federal
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Maritime Commission383 U.S. 607 (1966). THheourt may not try the caske novonor
resolve conflicts in thevidence, nor decide gst@ns of credibility. Garner v. Heckler

745 F.2d 383, 387 (6Cir. 1984). Even if the reviewingpurt were to resolve the factual
issues differently, the Commissioner’s decisianst stand if supported by substantial
evidence. Listenbee v. Secretary Bfealth and Human Service846 F.2d 345, 349 (6

Cir. 1988). Yet, even if supported bsubstantial evidence, “a decision of the
Commissioner will not be upheldhere the SSA fails to falv its own regulations and
where that error prejudices a claimant on the merits or deprives the claimant of a
substantial right."Bowen v. Comm'r of Soc. Se¢78 F.3d 742, 746 {6Cir. 2007).

The applicable administrative regttes require the Commissioner to utilize a
five-step sequential evaluation process flisability determingons. 20 C.F.R. 8
404.1520(a)(4). Although agspositive finding at any step ends the ALJ's review, see
Colvin v. Barnhart 475 F.3d 727, 730 (& Cir. 2007), the conipte sequential review
poses five questions:

1. Is the claimant engagedsubstantial gainful activity?

2. Does the claimant suffefrom one or more severe
impairments?

3. Do the claimant's severempairments, alone or in
combination, meet or equal tlgiteria of an impairment set
forth in the Commissioner's sting of Impairments (the
“Listings”), 20 C.F.R. 8bpart P, Appendix 17?

4. Considering the claimant's RFC, can he or she perform his
or her past relevant work?

5. Assuming the claimant caro longer perform his or her

past relevant work — and alsonsidering the claimant's age,

education, past work experiegy and RFC — do significant
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numbers of other jobs exigt the nationaleconomy which
the claimant can perform?

20 C.F.R. 8§ 404.1520(a)(4).A claimant bears the ultiate burden of establishing
disability under the Soci&@ecurity Act's definitionKey v. Comm'r of Soc. Set09 F.3d
270, 274 (6th Cir. 1997).

The plaintiff alleges that he became 8isa as of January 1, 2015. He is, and
was at all times pertinent to this case)yaunger” individual, beig 43 years of age on
his alleged disability onset datend 45 years of age at theepent time. He has a high
school education. There is no dispute that he cannot return to any past relevant work.

Plaintiff received extensive medical tteeent at both the VAMedical Center in
Johnson City, Tennessee, as well as with private physicians. His medical history, his
testimony at his administrative hearingidathe testimony of the vocational expert
[“VE"] are adequately described the Commissioner’s brief as follows:

On June 20, 2014, Dr. Barnes, Plditgitreating doctorat Appalachian
Orthopedics, performed a left shouldathroscopy with rotator cuff repair on
Plaintiff (Tr. 264-67). In December 201By. Barnes found tha®laintiff could
lift 40 pounds below shoulderdel and sit and walk foa continuous period (Tr.
161). Dr. Barnes indicated these restoieti were not permanent, as Plaintiff had
not yet reached maximum medical improvain@r. 161). In the same month, Dr.
Bookout, another of Plaintiff's physicians,ined that Plaintiff could lift no more
than 40 pounds below his shoulder level and perform no overhead lifting (Tr. 163-
65).

In December 2014 and January 2015, RRireported to Dr. Barnes that
he had joint pain but nomuscle weakness, backain, swelling of the
extremities, or exercise intolerance.(246, 248). Plaintiff was not completing
his home exercises for his shoulder whintiuded stretchingnd range of motion
exercises (Tr. 245-46, 249).

On January 22, 2015, Dr. Barnes opined that Plaintiff could return to his
regular work duties in two weeks (Tr. 246)Plaintiff was amaus to return to
work as a mail handler (Tr. 246). Plaffitieported that he had joint pain but no
muscle weakness, back pain, swellingtied extremities, or exercise intolerance
(Tr. 246). An electromyogram (EMG) wanormal and showed no evidence of a
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right cervical motor neuropathy (Tr. 303).

On March 2, 2015, the Department\¢éterans Affairs (VA) determined
that Plaintiff was entitled to 60% sa&re-connected disability on January 22,
2014, which would increase to a 100% sesxtonnected disality rating on June
30, 2014, but revert back to 60% service-connected disability on December 1,
2014 (Tr. 135).

In March 2015, Dr. Karbasi, a psyalrist at the VA Medical Center,
noted that Plaintiff was seeking mentahhle treatment but his primary interest
seemed to be increasing his disabiliting (Tr. 680). Plaintiff's symptoms had
previously been treated with pres&ib medication (Tr. 680). Dr. Karbasi
reviewed Plaintiff's records and noted tlnt had not been previously diagnosed
with any mental health condition by amyental health prefssional other than
partner relational problems (Tr. 681). Pldindlso reported that he was filing for
Social Security Disability and “they were on his back” to get an evaluation done
(Tr. 681).

On March 27, 2015, Plaintiff completea Function Report (Tr. 187).
Plaintiff reported that he pwided care for his 4-yeald son when his wife was
working (Tr. 188). He prepared meals, drove, mowed the lawn, and shopped in
stores and by mail (Tr. 1839). Plaintiff also wateed television, read, and
attended church (Tr. 191).

In April 2015, Dr. Wells, a speciatisat Watauga Orthopedics, saw
Plaintiff for left shoulder pain (Tr. 582)Plaintiff reported that he had no muscle
aches or weakness, arthialy or joint pain (Tr583). A magnetic resonance
imagining (MRI) scan of Plaintiff’'s cervicapine revealed a disc protrusion at the
C3-C4 level and C7-T1 facet arthrosis with spurring, moderate right foraminal
stenosis, and mild impingement exititige right C5 nerve root (Tr. 584). A
lumbar spine MRI revealed a disc bulgfethe L2-L3 levelwith no impingement,
and L5-S1 levels, with anterolisthesis tighrmainal bulge, but no source for
left-sided radiculopath@Tr. 584). Dr. Wells noted #t Plaintiff's lumbar spine
showed no evidence of nerve root impingatr@nd he thought that any surgical
intervention would not be helpful (T684). Plaintiff's mood and affect were
normal and he was oriented to time, place, and person (Tr. 579).

In the same month, Plaintiff was refed to Dr. Dulebohn at the Mountain
Home VA Medical Center foa neurosurgical conation (Tr. 595). Dr.
Dulebohn indicated that Plaintiff had no seed lesion and naestrictions from
neurosurgery and he recommended eoretive managemenof Plaintiff's
condition (Tr. 596).

On April 30, 2015, Dr. McGowan perimed a compensation and pension
(C&P) examination to evaluate Plaiifi8 thoracolumbar spinal condition (Tr.
608). Plaintiff reported that his back had been injured from several motor vehicle
accidents in the early 1990s (Tr. 610). An MRI scan examination revealed that
Plaintiff had mild disc blging at the L2-L3 level ttough the L5-S1 levels with
no significant central canal éwraminal stenosis (Tr. 62.7Plaintiff reported pain
when performing exertional activities, bDt. McGowan noted that the flare-up
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and functional impact sections of hipogt were based on &htiff's subjective
responses (Tr. 615, 617, 629). Dr. McGowapined that Plaintiff's back
condition impacted Plaintiff's ability tavork but he did not provide specific
functional limitations for Plaintiff (Tr. 627).

On May 1, 2015, Mr. Fenton, a physical #yaist, noted that Plaintiff had
poor appointment attendance and pooompliance with postoperative
recommendations and was not a good canelitta further physical therapy (Tr.
602). Mr. Fenton noted thatdtiff’'s goals were essadatly financial as he was
focused on increasing his dmshty rating (Tr. 601-02).

In May 2015, treatment notes frolountain Home VA Medical Center
document that Plaintiff had no acute changes or signs of failure of repair of the
left shoulder on imaging studies (85e had good muscle sirgth and his gait
was normal (Tr. 770). Plaintiff was alemd oriented, his thoughts were normal,
and his memory, concentration, andgment were imtct (Tr. 770-71).

On May 20, 2015, Dr. Neilson, a stateeagy psychological consultant,
reviewed the evidence oéeord and found that Plaintiff could perform simple and
detailed instructions and sustain cortcation and persistence for these tasks
during an eight-hour workday (Tr. 59-6B)e could adapt to infrequent change
and interact with the public, supervisoasid coworkers on a superficial level but
worked better with things ratherath people (Tr. 59-60). On May 28, 2015, Dr.
Parrish, a state agency medical consultemtiewed the evidence of record and
found that Plaintiff could perform abovdight level of work activity (Tr. 55-58).

On June 26, 2015, Dr. Wells saw Plainfdf bilateral shoulder pain (Tr.
691). Plaintiff reported thdte had no muscle aches or weakness, arthralgias, or
joint pain (Tr. 692). Dr. Wells advidePlaintiff to undergo further physical
therapy (Tr. 693).

On June 30, 2015, Dr. McGowan rfemed a C&P examination of
Plaintiff to evaluate his etk (cervical spine), shoulder, and arm conditions (Tr.
694, 720). Plaintiff reported that his injesi occurred from his multiple parachute
jumps from helicopters during his time the service (Tr. 696) An x-ray of
Plaintiff's cervical spine revealed facetlaopathy with grade 1 anterolisthesis at
the C7 level and degenerative disc digeaisthe C5-C6 level (Tr. 712). Plaintiff
reported pain when performing exertioaativities, but Dr. McGowan noted that
the flare-up and functional impact sectiarfshis report was based on Plaintiff's
subjective responses (Tr. 700, 702, 705, 714, 728, 730, 732, 734-35, 739, 741).

On August 6, 2015, Dr. Bryant, a statgency psychological consultant,
reviewed the evidence oéeord and found that Plaintiff could perform simple and
detailed instructions and sustain cortcation and persistence for these tasks
during an eight-hour workday (Tr. 76-7He could adapt to infrequent change
and interact with the public, supervisoasid coworkers on a superficial level but
worked better with things rather than people (Tr. 76-77). On August 7, 2015, Dr.
McNeil, a state agency medical consuliaetviewed the evidence of record and
found that Plaintiff could perform abovdight level of work activity (Tr. 72-75).

On September 25, 2015, Dr. Provance evaluated Plaintiff because he
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needed a letter for his government digbclaim (Tr. 876-77). On examination,
Plaintiff had full strength in his upper and lower extremities (Tr. 879). He
complained of pain in his back and ndakt Plaintiff had full range of motion in
his neck and his straight leg raisetiteg was negative (Tr. 879). Plaintiff could
heel and toe walk and had muscle atrophy (Tr. 879).

In the same month, Plaintiff reportecatihe had a panic attack and went
to the emergency room at the VA Hospifal. 882). Plaintiff reported that he
was feeling better when using his psyebpic medication, but his wife wanted
him to stop using his medications dueséxual dysfunction (Tr. 882). Plaintiff's
mental status examination was generalnign and his concentration, memory,
judgment, and insight were intact (Tr. 882-83).

In October 2015, Dr. Provance reportdtht Plaintiff was not able to
perform his work as a mail handler (B52). Dr. Provance parted that he did
not have personal objective medicalidence but provided his opinion after
reviewing medical records from Plaintiff’'s primary care physician who had retired
(Tr. 852).

On November 9, 2015, Plaintiff was awad disability retirement through
the Federal Employees Retirement Sys{€fBRS) (Tr. 240). The Board found
Plaintiff disabled from his work asa mail handler dueto lumbosacral
spondylolisthesis, cervical anterolistriesand cervical radulopathy (Tr. 240).

On November 25, 2015, Dr. Provance opined that Plaintiff could sit for
three hours out of an eighbur workday, for 15 minutes at a time, and stand for
three hours out of an eight-hour workdé&y, 15 minutes at a time, lift up to 20
pounds on an infrequent basis and up to 10 pounds on an occasional basis, and
needed to rest for four hours during therkday (Tr. 942). He could occasionally
perform fine manipulation agrasping of small objects, infrequently use his hands
for typing or writing, andwould not be reliable irattending an eight-hour
workday (Tr. 943).

Plaintiff and a vocational expert té&d at an administrative hearing on
December 7, 2015 (Tr. 27-48). Plaintiff rejgor that his disability was due
mainly to pain in his back (Tr. 35). He also reported that he had shoulder
surgery that was not effective, as wasl depression and panic attacks (Tr. 38, 40-
41). Plaintiff testified that he coulift 5 to 10 pounds and stand for four hours
and sit for two hours during a workday (Tr. 36, 38).

Dr. Bentley Hankins, a vocational expedl|so testified at Plaintiff's
administrative hearing (Tr. 42-43)The ALJ asked the vocational expert a
hypothetical question regarding an indivitloé Plaintiff's age, education, work
experience and RFC (Tr. 44). The vaoaal expert responded that such an
individual could perform the jobs ofmerchandise maker, small products
assembler, and mail order clerk, which jabgst in significant numbers in the
national economy (Tr. 44-45).

[Doc. 15, pgs. 2-8].



On December 21, 2015, the ALJ rendehesl hearing decision. Following the
sequential evaluation processdebed above, he found thae plaintiff had not engaged
in substantial gainful activity since his allegmuset date of January 1, 2015 (Tr. 11). At
step two of the process, fmund that the plaintiff had a otbination of impairments that
were “severe,” meaning th#tey significantly limited theplaintiff's ability to perform
basic work activities as set forth in 20 C.F&R1520(c). These were a shoulder disorder,
degenerative changes of the cervical and kmdpine, obesity, aomatoform disorder,
an anxiety disorder, and obsessive patsive disorder traits (Tr. 11).

At step three, he found that plaintiff dit have an impairment or combination of
impairments that met or equaled any of the listed impairments set forth in 20 C.F.R. Part
404, Subpart P. Appendix 1. In doing $sioe ALJ determined the level of functional
impairment caused by his mental impairmemsdifferent areas. He found that the
plaintiff had mild restrictionsn his activities of daily livig. The ALJ noted that the
plaintiff had described his actties of daily living to includecaring for his son when his
wife is at work, preparing some meals, mogyi driving, shopping both in store and by
mail, watching television, reading and attending church services (Tr. 12). In social
functioning, the ALJ found the plaintiff hadaderate difficulties, iad that he “accounted
for such moderate limitation®y limiting the claimant to occasional contact with
coworkers, supervisors and the public and bettdr things than people.” (Tr. 13). The
ALJ then found that the plaiff had moderate difficulties ith concentration, persistence

or pace. Because of this, the ALJ limited fHaintiff to simple, unskilled work (Tr. 13).
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The ALJ then determed the plaintiff's residuafunctional capacity [‘RFC"],
which is the ALJ's assessment of what fireds the plaintiff can do in spite of his
impairments. He found that plaintiff couldrfmm light work “excep that he is limited
to the following: @casional postural except no ropes, ladders, or scaffolds and no
crawling; overhead reaching @asional both upper extréms; avoid concentrated
exposure to extremeold, hazards, and vibrationsmited to simple, unskilled work;
occasional contact with cowaeks, supervisors, and thelia; and bettemwith things
than people.” (Tr. 18 This was the source of tlgpiestion he asked the VE at the
administrative hearing whichdeto the identification of jobthe plaintiff could perform
with those limitations (Tr. 44-45).

At this point, the ALJ pointed out @h he needed to make a credibility
determination regarding the veracity of ptdfis complaints regarding the effect of his
conditions on his ability to funan. In this regard, he eceunted plaintiff's testimony,
but announced that he found the pldilgti statements regarding his functional
capabilities to be not entirely extible. To explain this fiding, the ALJ described the
plaintiff's various conditions and trement he had received (Tr. 14).

In this regard he first discussed the pldf’'s shoulder disorder. He mentioned the
opinion by Dr. Barnes, the plaintiff's orthegist, on December 11, 2014 that plaintiff
would have various limitationdescribed above, which inded no overhead use by
plaintiff of his arms and no overhead liftingle noted that Dr. Barnes stated that plaintiff

had not reached maximum medical improvenmanthat time. He then discussed Dr.
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Bookout’'s opinion from Decemb&014, which contained sitar restrictions, including
the ban on overhead work. However, he noled Dr. Bookout thoght the restrictions
were permanent in nature. gWLJ then noted Ht less than one month later, plaintiff
reported to Dr. Barnes that h&as anxious to returto work, and thaDr. Barnes opined
that the plaintiff shouldbe able to return twork in two weeks. D Barnes said plaintiff
need only return as needet@ihe ALJ then discussed fimdjs from Watauga Orthopedics
in April 2015 which indicated that the plaintiiad arthritis in his repaired left shoulder.
However, the ALJ noted that imaging studashe VA in May 2015 showed no acute
changes or failure of the siuecgl repair to the left shodér. The ALJ noted that the
plaintiff had only received conservative cdaflowing the shoulder surgery. He then
stated that plaintiff's compiats that he was limited with respect to his shoulders beyond
the ALJ’s RFC finding weraot credible (Tr. 14-15).

The ALJ then discussed th#aintiff's problems with his cervical and lumbar
spine. He noted the rather benign fmgs on imaging studies, and the opinion by
Watauga Orthopedics that siog intervention was not nesgary. He mentioned that
plaintiffs spine treatment was conservati with no emergeryc room visits or
hospitalization for his neck drack. He noted that plaiffts exams showed he was “able
to stand, move about, and use his arms, $iand legs in a satisfactory manner.” (Tr. 15-
16). The ALJ stated the pasal limitations in the RE finding fully accommodated
plaintiff's problems with hisieck and lower back (Tr. 16).

After noting that he took plaintiff's ols@ty into account in his RFC finding, the
9



ALJ discussed Dr. Provance’s medical assessuhescribed above. Among other things,
that assessment required plaintiff to havee“tse of a reclineturing a normal workday
for four hours in two hour intervals,” and sdtplaintiff would have a “medical need to
be absent” from work foup to eight absences per month (Tr. 16).

He then mentioned the State Agencyctdos who had opined as to plaintiff's
limitations. These included weral postural limitations inading no overhead reaching
(Tr. 16-17).

Regarding the plaintiff's mental healthagis, the ALJ noted his treatment at the
VA. He mentioned that the cerds indicated in March 2015 that plaintiff's “interest
primarily seemed to be increasing his (VAsability rating.” (Tr. 17). Given the
treatment history, the ALJ found the plaihtvas not entirely credible in describing his
mental difficulties. He also noted thea& Agency psychologs had opined some
serious limitations.ld. However, the ALJ had incorporatedveral of them into his RFC
finding.

The ALJ then described the ight he gave to the vamis medical opinions. He
gave little weight to the State Agency dastdecause they were not backed up with
objective clinical findings and were inconsistavith other medical evidence. He gave
little weight to Dr. Barnes anDr. Bookout, finding their opilons were also inconsistent
with the other medical evidencede gave little weight t®r. Dulebohn tat there were
no restrictions from neurogyery because the doctor did not consider the combined

effects of the plaintiff's severe impairment He gave little weight to Dr. Provance
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because he found his opinion sveconsistent with the other medical evidence. In so
doing, the ALJ described his findings in tha&gard, such as the apparent structural
success of the shoulder surgery, the consgevreatment for both the shoulder and the
neck and back, and sérvations during physical examdde found the State Agency
psychologists were étled to great weight regarding tipdaintiff's limitations in social
functioning, but little weight to theest of their opinions (Tr. 17-18).

The ALJ then noted that the plaintiff hbden found disableloly the United States
Office of Personnel Management [“OPM”], and thus entitled to disability retirement. He
pointed out that this was te&use he could no longer parfohis job as a mail handler
due to his back and neck problems. T&iel pointed out that this finding was not
binding on the Social Securigdministration because diffarerules and standards were
used to determine eligibilitfor OPM disability retirementhan for Social Security
disability. He then noted th#tte VA had found the plairitito have a service-connected
disability. However, he stated that their ratings of disabigye based on diagnosis and
treatment, and what the impairment in earrcagacity would be for an average person,
with no determination on the gleee of limitation on work dwities, as in the case with
Social Security disability. A both the OPM and VA decwsis, he also found that their
findings were consistent with the totality tife medical evidence he had before him.
Also, he had evidence before him that washedore the VA. The upshot of all of this
was that he gave little weigtda OPM and VA decisions due tbeir different approaches

to determining disability as status, and the inconsistency of their decisions with the
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entire record (Tr. 18-19).

He found at step four that the plaintithdd not, with his RFC, return to any past
relevant work. However, at eéhfifth step, the ALJ found that there were a substantial
number of jobs identified by the VE which tpkintiff could perform. Accordingly, he
found the plaintiff was nadisabled (Tr. 19-20).

Plaintiff first asserts that the ALJ err&id not properly considering and weighing
the award to the plaintiff of 100% dishly by the VeteransAdministration and the
finding of disability by theFederal Employees’ Reement System.”[Doc. 13, pg. 13].
He concedes that the findimgf the VA and the OPM afgased upon different unique
rules, and are not binding oretlsocial Security AdministrationHe also correctly points
out that the Sixth Circuit has not speémif what weight the Social Security
Administration is required tgive to disability findings by other agencies or entities.
However, he points to dicta iHarris v. Heckler 756 F.2d 431, 434 (6th Cir. 1985)
which stated that it was “audacious” for tB@mmissioner to deny benefits when that
plaintiff had been given f{erable disability determinations regarding workers’
compensation and the “black lupgogram.” He also assettsat the District Court case
of King v. Commissioneof Social Security779 F. Supp.2d 721 (E.D. Mich. 2011) is
persuasive.King points out that the evidentiary valwf such determinations has been
mentioned in the Sixth Circuit, and thather circuits require the Commissioner to
address them and explainettweight given them, much like the requirements for

explaining the weight gen to a treating source. Ultine#it, the District Court remanded
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the case on that basis for the ALJ toplain his consideration of a disability
determination by the VAn that case.

The Court understands theapitiff's argument. Howewe in the present case the
ALJ did explain the weight given with suffent specificity. As stated above, he
described the methodology and criteria usgdoth the VA and t OPM to determine
that plaintiff was entitled to disability benefitd disability retirement. He also went a
step further and stated that he gave tlidha evidentiary value bmause their respective
determinations were not supported by the méas whole. Witlregard to the VA, he
pointed out that he had other medical evadebefore him that was not available when
the decision was made ®@ward the plaintiff a disality rating of 60% which was
ultimately raised to 100%. The Court finithait the ALJ compliedvith the requirements
suggested b¥ing, supra and offered an explanation ashis findings relating to those
determinations. This meansathwhile the ALJ’s analysiwill rise or fall based on the
process he utilized and the finding he mddeproperly considered the findings of those
other agencies.

Regarding the evidence which the VA udeddetermine that the plaintiff was
disabled, plaintiff asserts that the ALJddnot mention or analyze the consultative
examinations performed fdine VA by Dr. McGowan (Tr. 608-644, 694-757). While the
ALJ did not discuss Dr. McGowan by name, his reports hdipena the basis for the VA
to find plaintiff's percentagef disability, and is part and p=el of the VA'’s yardstick for

making such a determinatioWs previously stated, the Aldld discuss how that process
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differs from the one in play in a Soci8lecurity disability deermination, and Dr.
McGowan’s reports were interwoven into thmbcess and were ohinimal use to the
ALJ in his task of determining whether theipkiff could engage in substantial gainful
activity based upon hard ieence. However, Dr. McGowan filed out the lengthy VA
form and was basically a conduit for the ptdf's subjective complaints regarding flare-
ups and the functional impact described by the plaintiff(Tr. 615, 617, 629, 700, 702,
705, 714, 728, 730, 732, 734;3B39, and 741). The failumaf the ALJ to discuss Dr.
McGowan’s summarization of plaintiff's complaints in plaifisi own words is not error.
In any event, the ALJ discussed why hecegd the conclusions of the VA which flowed
in part directly from Dr. McGowan'’s reports.

Plaintiff then asserts thahe ALJ’s decision sufferfom a lack of substantial
evidence in various respectsFirst, the plaintiff assestthat the ALJ erred in his
evaluation of the opinion ofdating physician Dr. Paul Provance. In the case Gble
v. Astrue 661 F.3d 931 (6th Cir. 20)L1the Sixth Circuit went into great detail about how
ALJ’'s must evaluate testimony of a treating physician, such as Dr. Provance. In this
regard, the Court stated:

the Commissioner has mandated that At “will” give a treating source’s
opinion controlling weight if it “is well supported by medically acceptable
clinical and laboratory diagnts techniques and is notaansistent with the other
substantial evidence in youase record.” 20 C.F.R. § 404.1527(d)(2). If the ALJ
declines to give a treaty source’s opinion controligh weight, he must then
balance the following factors to determine what weight to give it: “the length of
the treatment relationship and the frequency of examination, the nature and extent
of the treatment relationghi supportability of the opinion, consistency of the
opinion with the record as a whole, aspecialization of tb treating source.”
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Wilson v. Comm’r of Soc. Se878F.3d 541, 544 (6th Cir.2004) (citing 20 C.F.R.
§ 404.1527(d)(2)).

Id. at 937.

However, the Sixth Circuit has also explkad that “[t]his court has consistently
stated that the Secretarynet bound by the treating physin’s opinions, and that such
opinions received great weight only if they are supported by sufficient clinical findings
and are consistent with the evidenceCurler v. Comm’r of Soc. Se®61 Fed. App’x
464,472 (6th Cir. 2014).

The ALJ did discuss the reasons for giving littleight to Dr. Proance. It is true
that the ALJ used the catch-all phrase iatProvance’s opinion was “inconsistent with
the totality of the medical ewshce of record.” (Tr. 18).However, the ALJ in fact
discussed the medical records in great dedad, reasserted his specific findings as part
of his explanation of the weight he gave dpnion of Dr. Provance. In this regard, he
stated that imaging studiesdaphysical exam showed “nowde changes seen or failure
of repair of the left shdder...” (Tr. 18). He notedcconservative treatment of the
plaintiff's shoulder followingthe alleged disability onset date. He pointed to the
conservative treatment regarding the pi#fist back and neckand had rguired no
hospitalization or emergency roameatment in this regardHe stated that the evidence
showed the plaintiff was able to stand, mab®ut, and use his arms, hands and legs in a

satisfactory manner (Tr. 18). There was éf@re substantial evshce to support the
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ALJ’s finding, along with a sufficient explatien as to why he did not give Dr. Provance
controlling weight.

Even if a treating source mot accorded controlling weightole, supraand other
cases require the treating souragsnion be considered as aoceptable medical source.
However, Dr. Provance’s opinion was consgteby the ALJ under the factors set forth
in those cases, and was founditesd to little weight for thesame reasons set out in the
preceding paragraph.

Also, the Court finds thahe ALJ did not run afoul oGayheart v. Commissioner
of Soc. Sec.710 F.3d 365 (6th Cir. 2013). In thedse, the Sixth Circuit remanded the
matter for reconsideration, finding thatettALJ did not correctly weigh the medical
opinions as required by 20FCR. § 404.1527(c). Under thegulations, Social Security
Rulings, and case law, the Court stated ttisating-source opinions must be given
‘controlling weight’ if two conditions aremet: (1) the opinion ‘is well-supported by
medically acceptable clinical and laboratorgghostic techniquesand (2) the opinion
‘is not inconsistent with the other substan@aidence in [the] case record.” 20 C.F.R. 8
404.1527(c)(2). If the Commissier does not give a treadi-source opinion controlling
weight, then the opinion is wédigd based on the length, freqag, nature, and extent of
the treatment relationshipd., as well as the treating sourseirea of specialty and the
degree to which the opinion is consistent vitie record as a whole and is supported by
relevant evidenceid. 8§ 404.1527(c)(2)-(6)."Gayheart suprg at 376.

The Court noted that the Alatcorded little weight to thepinion of the plaintiff's
long time treating psychiatrist, but iesd relied upon cooKative examining
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psychologists and one who testified at tieardng as a medical expert. While the ALJ
found that the opinion of the treating psyahist did not meeeither prong to be
accorded controlling weight, thdtbe well-supported by mezhlly acceptable techniques
and was not inconsistent withe other substantial evident¢bke Court found that he did
not give adequate reasons for so finding.scAlafter his failure to accord the treating
psychiatrist controlling weight, the ALJ faildd give adequate reass for the lack of
weight he gave her when coarmg her opinions to those tfe non-treating sources to
which he gave great weight. The Court statest the ALJ's “failure to provide ‘good
reasons’ for not giving (the treating psychstiricontrolling weight hinders a meaningful
review of whether the ALJ progdgrapplied the treating-physiamarule that is at the heart
of this regulation.” Id. at 377. Mainly, the Court cortgined that “the ALJ does not
identify the substantial evidea that is purportedly incoissent with (the treating
psychiatrist’s) findings.” The Court thenastd that “surely the conflicting substantial
evidence must consist of more thare tinedical opinions of the nontreating and
nonexamining doctors. Otherwise the tnegiphysician rule would have no practical
force because the treating source’s opiniauly have comblling weight only when the
other sources agreed with that opiniorbuch a rule would tm on its head the
regulation’s presumption of givg greater weight to treating sources because the weight
of such sources would hinge on theirnsstency with nontreating, nonexamining
sources.” Id. Likewise, the Court found that “th&.J’s focus on isolated pieces of the

record is an insufficient basfor giving...little weight” to tlk treating psychirist. These
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included occasional activities of thalaintiff and clinic note rerences of the psychiatrist
to the plaintiff looking forward to being taide and planning to buy a new lawnmower
blade.

This Court does not believe th&ayheartis anything more than an accurate
description of the requirements of the apalile regulations, and that ALJ's failure to
follow them. The ALJ did not kg solely on other doctors, but described evidence in the
record which contradicted Dr. Prawae’s findings, as set out above.

Plaintiff also asserts that the questiorttie VE was not supported by substantial
evidence because it didtnaclude all of the plaintiff's irpairments. Plaintiff complains
that the hypothetical did not adequately désxthe effect of his mental impairment on
his ability to work, arguing thanerely limiting plaintiff “tojobs requiring no more than
simple, routine, unskilled work with occasional contact with co-workers, supervisors and
the public, basically better with thingsati people” (Tr. 44) is in conflict witkaly v.
Commissioner of Soc. Se&94 F.3rd 504 (6th Cir.(0). The fatal flaw inEaly,
however, was that the ALJ mischaracterizesl dlstual statement of the psychologist he
stated he was relying uponld. at 516. There is substal evidence to support the
mental limitations in the present RFC as word@dher district courts in the Sixth Circuit
have refused to expariehly to this degree.See, Jackson v. Commissioner of Soc., Sec.
2011 WL 4943964N.D. Ohia 2011),and Horsely v. Astrue2013 WL 55637 (S.D.

Ohio. 2013).
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There is, however, one component of the RFC, and thus of the question to the VE,
which lacks substantive supporill of the medical opinios limit the plaintiff in his
ability to engage in overheagaching and lifting. Dr.Barnes and Dr. Bookout both
found that the plaintiff could not engageany overhead reaching (Tr. 161, 163). The
State Agency physicians found that the miiéi could not lift overhead with the left
upper extremity, and could only occasionalty so with the right upper extremity (Tr. 56
and 73). The ALJ did not give weight to amiythese opinions and found in the RFC that
the plaintiff could engage in “overhead remchoccasional both uppextremities.” (Tr.

13). There is no medical opinion to soppthis finding. The Commissioner citBsidd

v. Comm. of Soc. Se&31 Fed. Appx. 719 (6th Cir. 2013). In that unpublished opinion,
the Court stated that “to require the ALJ to base her RFC finding on a physician’s
opinion, ‘would, in effect, confer upon ehtreating source the authority to make the
determination or decision about whether iadividual is under a disability, and thus
would be an abdication ahe Commissioner's statutomesponsibility to determine
whether an individual is disabled.Rudd, 531 Fed. App’x at 728, (quoting Social
Security Ruling 96-5p).

However, the present situation has nothimglo with the treating physician rule,
and everything to do with substal evidence. Here, theren® physician in this record
who supports the ALJ’'s determination in tpirticular regard. He disagreed with them
all, across the boardThe Commissioner citeejat v. Comm’r of Soc. Se@59 Fed.

Appx. 574 (6th Qi. 2009). There, the AlLfound the plaintiff cold perform light work,
19



while the treating doctor opaal that the plaintiff was lited to sedentary work. The
Sixth Circuit sided with the Commissioner,tstg that “[a]lthough pysicians opine on a
claimant’s residual functional capacity woork, ultimate responsibility for capacity-to-
work determinations behms to the Commissioner.ld. at 578. However, the Court
went on to say the ALJ was within his rights, in spitéhef treating physician’s opinion,
to credit “the opinions obther physiciansvho assessed Nejat as being able to stand
and/or walk for six hours of an eight-hour workday.ld. (Emphasis added). Thus, the
ALJ as finder of fact is cerntaly entitled to rely on the meckl opinion of one physician
over another. He is the one wiltimately determines a perss restrictions. But he
cannot substitute his opan for that of all of the doctsrunder the circumstances of this
case who came to the opposite medical conclu§iea, Harris v. Heckler, suprat 435.
Here, absolutely no souraspined that the plaintiff codl engage in even occasional
overhead reaching with his leftrar No test results indicatatlat he did, or could, do
this. Exams revealing muscle strengtlt.,etvould not show anything about overhead
reaching. Substantial evidentwesupport the finding in the RFC that he could is lacking.
In this respect, the Commissioner’s pasitis not substantially justified.

The Court does note that Dr. Barnes and Bxyokout gave theiopinions shortly
after the plaintiff's surgeryand Dr. Barnes at least indied that the plaintiff had not
reached maximum improvement. Perhaps audtais/e examination, or perhaps updated
medical records from treating sources, wouldvglthat the plaintiff can now engage in

occasional overhead reachinglowever, the Court finds th@twas error for the ALJ to
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not include that restriction ahe record as it now stand$he case will be remanded for
further analysis regarding this issue. Tatthxtent, the plairffis Motion for Judgment
on the Pleadings [Doc. 12] BRANTED, and the Motion for Summary Judgment [14] of

the defendant Commissionenrespectfully DENIED.

SO ORDERED:

s/ Clifton L. Corker
UnitedStatesMagistrateJudge
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