United States of America v. Lee (RLJ2) Doc. 44

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT GREENEVILLE

UNITED STATES OF AMERICA
Plaintiff,
No. 216-CV-35

V.

ALAN C. LEE,

~— e N

Defendant.

MEMORANDUM AND ORDER

This matter is before the Court Befendant’s objections [doc. 42] tited States
Magistrate Judg€ynthia R. Wyrick’s April Report and RecommendatioR&R”) [doc.
41]. The United States has responded [doc. 43], and the mattev ipe for the Court’s
review. SeeE.D. Tenn. L.R. 7.1(a)For the reasons stated below, Defendant’s objections
[doc. 42]are OVERRULED, and Judge Wyrick’s April R&R [doc. 413 ACCEPTED
andADOPTED IN WHOLE.

l. Background

On February 23, 2016, the United States filed the instant action against Alan C. Lee,
a selfemployed attorney in Tennessee, seeloth unpaid federal income taxesd
injunctive relief. [Doc. 1].Service was issued to the Defendant, and Defendant executed
a waiver of service on April 12, 2016. [Doc. 3pefendanthus had until May 31, 2016
to file a response to the complaint. However, Defendant did not file any response.

On June 15, 2016, the United States filed an application for default, pursuant to

Federal Rule of Civil Procedure 55(a), and predid copy ofthe application to Defendant
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via electronic mail. [Doc. 4]. On July 11, 2016, the United States filed an affidavit
supporting the application. [Doc. 6]. On July 12, 2016, the Clerk of Court entered a default
under Rule 55(a) against Defendant for his failure to plead or otherwise defend in this
action. [Doc. 7].

Thereafter, on February 27, 2017, the United States filed a motion for default
judgment, pursuant to Federal Rule of Civil Procedure 55(b), seeking entry of a monetary
judgment against Defendant for federal income taxes, interest and penalties in the amount
of $458,087.25plus interest. [Doc. 9]. The United States further moved for a default
judgment on the claim for injunctive relief. [Docs. 9, 11]. On April 4, 2017, the Clerk
entereda default judgment against Defendantheamount of $458,087.2plus interest.

[Doc. 12].

Thereafter, on May 3, 2017, théhagistrate Judge Clifton L. Corker entered an
order noting that the United States’s motiondefault judgmenseeking injunctive relief
did not certify that the United Statbad sent a copy of the motion to Defendariod.

14]. Accordingly, Judge Corker ordered the United Steteertify that it had sent the
motion for default judgment to Defendant, and amend the filing to reflect this fddt. |

On May 4, 2017, the United Statled an amended motion for default judgment with a
certification that it had mailed a copy of the motion to Defendant at 481 N. Susong Street,
Newport, Tennessee. [Doc. 15].

On June 5, 2017, Judge Corker entered an R&R, concluding that, in light of the
default judgment entered for the monetary amount, the only remaining issue was the United

State& request foraninjunction. [Doc. 19]. Judge Corker concluded that, in light of

2



Defendant’s history of noncompliance, and the Internal Revenue Service’s (“IRS”) efforts
at collection, an injunction was warranted. Thus, Judge Corker recommended that the
Court grant a permanent injunction and order Defendant, for a period of five years: (1)
timely make all estimated tax payments; (2) timely file yearly tax returns and pay all
balances due within the scheduled prescribed by the IRS; (3) submit written documentation
to thelRS demonstrating that he has made timely estimated income tax payments within
30 days from the date that such payments were due; and (4) submit an annual certification
with supporting documentation to the IRS showing that Defendahtiimaly filed his

yearly federal tax return and paid all amounts dulel.].[ Defendant did not file any
objections to the R&R, and, on June 22, 2017, this Court adopted the R&R in whole. [Doc.
20].

On August 21, 2019, the United Stafdsd a motion for an installment payment
order requiring Defendant to pay $2,000 per month, in addition to a 10% surcharge. [Doc.
22]. On the same day, the United Stdtkesl a motion to show cause and modify the
injunction. [Doc. 23]. The United &tesasserted that Defendant had failed to comply
with any of the obligations in the court’s injunctionder The United Statetherefore
asked the Court to hold Defendant in contempt, command him to comply with the
injunction, and amend the injunction to: (1) require Defendant to make quarterly written
confirmations with the Court that he is complying with the injunction; and (2) extend the
injunction five years from the date that the Court ruled on the motion. The United States
further asked the Court to warn Defendant that his failure to comply with the injunction

would result in harsher sanctions including a potential bar from operating a business or
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otherwise earning income not subject to federal tax withholding. The United States
certified that a copy of this motion was mailed to Defendant at 481 N. Susong Street,
Newport, Tennesseeld[].

Defendant did not respond to either of the United States’s August 2019 motions. In
December, this matter was reassigned to United States Magistrate Judge Cynthia R.
Wyrick. [Doc. 26]. On December 20, 2019, Judge Wyrick issued an R&R, recommending
that the Court grant the United States’s motionaiomstallment order. [Doc. 27]The
docket entry for this order indicatthat a copy of this order was mailed to Defendant on
December 20, 2019, but does not indicate what address it was mail€dei@after, on
December 23, 2019, Judge Wyrick entered an order setting a hearing on the Unitesl States’
show cause motion for January 29, 2020. [Doc. 28]. The docket reflects that this was
mailed to Defendant on December 23, 2019, at P.O. Box 1357, Talbott, Tennessee.

On January 7, 2020, this Court adopted Judge Wyrick’'s December R&R, and
granted Plaintiff's motion for an installment order. [Doc. 29]. The Court noted that
Defendant had not filed any objections to the R&R. The Court thus ordered Defendant to
make payments of $2,000 per month to the Department of J@4IE©d”) in payment
towards the judgment in this mattetd.]. The docket reflects that this order was mailed
to Defendant on January 7, 2020, at P.O. Box 1357, Talbott, Tennessee.

On January 28, 2020, the day before Judge Wyrick’s scheduled show cause hearing,
Defendant made his first appearance in this matter by filing a motion to amend the Court’s
January 7, 2020, installment payment order, pursuant to Federal Rule of Civil Procedure

59(e). [Doc. 30]. This Rule 59(e) motion remains pending before the Court.
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Judge Wyrick conducted a hearing on the motmrshow causen January 29,
2020. [Doc. 34]. Atthe hearing, Mark Schilling, a revenue officer with the IRS, who was
in charge of collecting delinquent taxes in Defendant’s case, testified that, in the course of
his work, he learned that Defendant veaselfemployed attorney, and was able to make
contact at Defendant’s office in Morristownld[at 1315]. Mr. Schilling stated that
Defendant was not voluntarily filing any returns, but rather, filed late tax returns only after
Mr. Schilling made contact.ld. at 16]. Defendant was also not making his quarterly tax
payments as required by the Internal Revenue Ct&€”). [Id.]. Ultimately, to collect
and force Defendant to comply with his obligations, Mr. Schilling referred the case to the
DOJ fa an injunction. |d. at 18]. After the injunction was entered in June 2017, Mr.
Schilling attempted, in January 2018, to hand deliver a copy of the injunction to a
residential address, but discovered that Defendant did not live at that addidss.
Sdilling testified that he then “took the actual copy of the injunctiofDefendant’s]
office address, which | left it in a confidential envedopith [Defendant’s] secretary. .
who stated that [Defendant] . still had an office upstairs.”Id.]. Mr. Schilling also left
paperwork requesting that Defendant submit three years of tax returns that were late, and
Defendant made contact thereafter by bringing the 2016 tax return to the IRS dffice. |
at 1819]. Mr. Schilling testified that, when Defendant was in the IRS office, he discussed

the injunction with Defendant and Defendant stated that it was not served corrittly. |

1 Mr. Schilling testified on crosexamination that he believed this residential address was
on “Sunsong’Street. [Doc. 34 at 21]Accordingly, it appears that the 481 N. Susong Street
address, which the United States was using to send Defendant coprestiaris, was not
Defendant’s correct address.



at 19]. Mr. Schilling believed that Defendant had a copy of the injunction with him at that
time, and, through their discussion, Mr. Schilling’s impression was that Defendant was
aware of the injunction.Id.]. Mr. Schilling testified that, nonetheless, Defendant did not
make any quarterly tax payments, or any payments whatsoever, for his tax liabilities for
the years of2017, 2018, or 2019. Id. at 1920]. Additionally, since June of 2017,
Defendant had not filed a single sworn statement with the IRS stating that he was
complying with his federal tax obligationsld] at 20].

Defendant then testified that he never received a copy of the injunction didler. [
at 24]. When asked if his secretary did not bring him the copy that was hand delivered,
Defendant responded that he does not have a secretary, “but I'm talking about when it
actually was filed, the motion was filed and the injunction was entered by the Court, | did
not get service, so | didn’t - | had no ideal [sic].” Defendant continued on to state that
when he filed for bankruptcy in early 2018, and the discharge was granted in August 2018,
he believed that his liability on this matter was extinguishédl]. [Defendant stated that
he did not receive any notices through the Court’s electronic filing system (“ECF”), and,
therefore, only had what he received in the mddl. 4t 2425]. He stated thadfter he
received Judge Wyrick'sDecember R&R he noticedthat a notation on the docket
indicated that it had been sent to him “at my address that I've always used with the Court,
so that made me realize that there were other things that | never receiledat 75].
Accordingly, Defendant stated that it was not until he received Judge Wyrick’s December
R&R that he went onto the ECF system and saw all the other filings in this case, including

the injunction order. Ifl.]. Defendant admitted that he had not been filing his quarterly
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tax returns, stating that his understanding was that “the injunction, if there was one, which
| didn't know about,” would have been related to the judgment, which he believed was
discharged. Ifl. at 2829]. Defendant testified that his bankruptcy was granted on August
1, 2018, but admitted that, since that date, he had not filed any quarterly tax payments or
tax returns. Ig. at 29]. Defendant testified that he could not prepare his 2018 tax return
because he was still waiting on one bank stateméshtat{30]. Defendant later admitted,
upon questioning by the Court, that the first time he attempted to retiiewveecessary
documents from the bank was the Monday before the show cause hehtirag.4p41].
Finally, Defendant stated that he believed that he had scanned his recent tax records to his
computer, but his computer crashed in early Decer2®&g and he had been looking for
the records since receiving tBecembeR&R, only discovering them in a storage uhig
week of the show cause hearinggd. fat 30-31].

On crossexamination, Defendant admitted that, after this case was filed, he
executed a waiver of service of the summond. gt 31]. He further admitted thatong
with the waiver of service, he received a copy of the initiating complaint, but testified that
he did not notice that the United States sought an injunction in that compldirdt 32].
He stated that he was sure that he read the complaint at the time he received it, but only
remembered that the United States was asking for a judgment for tadesat 83].
Defendant admitted that, on his bankruptcy petition, he chéeglesti that a legal action
had been brought against him within the past year, and listed the instantataeste3335].
Defendant also admitted that he checked that the status of the case was “concluded,” and

stated that he believed that the default judgment concluded the [thssd.3p36]. When
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asked if he saw the default judgment before filing the bankruptcy petition, Defendant
responded “I'm assuming | probably went online to check, but that's dld’ af 36].
Defendant then conceded that he was “fully aware” that a judgment had been entered in
this case. Ifl.]. Defendant further admitted that he merely assumed that this Court’s orders
were no longer in effect after the bankruptcy discharge without conducting any legal
research on the matterld[ at 3940]. Defendant admitted that, since June 2017, he had
not made a single estimated quarterly tax payment to the IRS, and had not filed a single
written statement with the IRS confirming that he was complying with his federal tax
obligations. [d. at 41-42].

After the hearing, both the United States and Defendant filed briefs containing their
concluding arguments. [Docs. 35, 37]. In his argument, Defenddatatedthat he
received the default judgment on the monetary amatuhis mailing address, but did not
receive any subsequent filings in this matter until Judge Wyrick’'s December R&R. [Doc.
37 at 24]. Defendant also stated that he did not receive copies of Judge Wyrick's
DecembeR&R and the order setting the show cause hearing until January 3, 2020, because
he did not check his mail over the holidays, and the post office is located 45 minutes from
his home. Id. at 4]. Defendant also argued that the debts relatetthisoaction were
discharged by the bankruptcy court, and he has no further personal liability for the 2009
and 2010 taxes that the United States is attempting to colliectat[5]. Nevertheless,
Defendant concludes that “he is now in a financial position to begin paying on the
additional tax debt he still owes for tax years 2Q049 and to begin making quarterly

payments starting with tax year 2020[.Jid [at 6].
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On April 27, 2020, Judge Wyrick issued an R&R making several findings of fact
and concluding, based on those findings, that the United States had met its burden of
establishing by clear and convincing evidence that Defendant violated the Court’s prior
injunction order. [Doc. 41]Accordingly,Judge Wyrick recommended that this Court find
Defendant in civil contempt.ld. at 12]. Moreover, Judge Wyrick stated that “[i]n light of
Defendant’s lack of candor with the Court, his refusal to participate in this litigation until
a Show Cause Order had issued, his utter failure to meet his obligations under the orders
of the Court, and his status as an attorney and officer of the Court who routinely practices
before this very Court,” she recommended that the Court: (1) refer Defendant to the Chief
District Judge pursuant to Local Rule 83.7 for the initiation of any disciplinary proceedings
she deems proper; (Bxtend for an additional five years the requirement that Defendant
file quarterly taxes so long as he is satiployed, requiring him to file all federal income
tax returns when due and to timely pay any tax owing; and (3) require Defendant for a
period of five years to file into the record of this Court quarterly declarations under penalty
of perjury, with supporting documentation, providing assurance that he has fully complied
with his obligations under the Court’s orderdld. [at 1213]. Finally, Judge Wyrick
recommended that this Court admonish Defendant that his continued failure to meet his
obligations to the Court and under the IRC could result in the loss of his right to practice
law. [Id. at 13].

Defendant filed objections to Judge WyricRpril R&R, specifically to healleged
recommendations thét) the injunction to be modified to require Defendant to pay 2,00

per month toward the default judgmgeand (2)he be found in civil contempt. [Doc. 42 at
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2]. With regard to the modification, Defendant argues that the debt included in the default
judgment was discharged by the bankruptcy court, and therefore, the amount he owes is
significantly less. Id.]. With regard to contempt, Defendant argues that he was simply
not aware of the injunction, and then wrongfully determined that his bankruptcy case would
resolve the matterfld. at 4]. Defendant also objectskieing found in civil contempt on

the ground that such may subject him to discipline by the Tennessee Board of Professional
Responsibility, which may impair his ability to pay on this judgmeid.].[ Defendant

states that he does not object to Judge Wyrick’s further recommendation extending his
obligations under the injunction fdive additional years, and requiring him to file
documentation with the Court, but objects to the recommendation that he be referred to the
Chief District Judge under Local Rule 83.7, again, on the grounds that such may subject
him to professional discipline.ld. at 5].

The United States responds that Defendant’s objection to the $2,000 monthly
payments can be quickly disposed of, because Apel R&R contains no such
recanmendation, but rather, that requirement comes from the Court’s earlier order issued
after the United States filed a motion for entry of an installment payment order. [Doc. 43
at 5]. As to Defendant’s objections to being found in civil contempt, the United States
argues that nothing in his objection serves to show that his conduct did not warrant a finding
of civil contempt at the time of the hearingld.[at 6]. The United States argues that
Defendant’s claims that he did not “knowingly” violate the injunction are meritless, and
his claim that he would be subject to discipline by the Tennessee Board of Professional

Responsibility is not a defense to a finding of civil contemjat. gt 6-8].
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1.  Analysis

The Court begins by noting thadlthough Defendant attempts to collapse his
arguments in his objections to the April R&R with his arguments in support of his Rule
59(e) motion, these matters are entirely separate, and the Court will proceed accordingly.
This order will address only thoaeguments relevant to Judge Wyrick’s April R&R on the
United States’ motion for order to show caused modify injunction Notably,
Defendant’'s two lines of objection to Judge Wyrick’'s April R&R relate to (1) the
“recommendation” that hibe ordered to pay $2,000 a month on his tax debt; anthg2)
recommendatiothat he be held in civil contempt. As the United States correctly points
out, Judge Wyrick’'s April R&R contains no recommendation relating to installment
payments, and that matter is appropraddressed only in the context of Defendant’s Rule
59(e) motion. Accordingly, the Court will address Defendant’s only objection to matters
actually contained in Judge Wyrick’s April R&R, namely, her recommendation that he be
held in civil contempt.

Becaus Defendant has objected to Judge Wyrick’'s April R&R, this Court conducts
ade novoreview of whether Defendant should be held in civil contenga#e28 U.S.C.
8 636(b)(1);Mira v. Marshall 806 F.2d 636, 637 (6th Cir. 1986). “[T]he purpose of civil
conempt is to coerce an individual to perform an act or to compensate an injured
complainant.” United States v. Bayshore Associates,, 1884 F.2d 1391, 1400 (6th Cir.
1991). “Contempt proceedings enforce the message that court orders and judgments are to

be complied with in a prompt manneiElec. Workers Pension Trust Fund of Local Union
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58, IBEW v. Gary’s Elec. Serv. C840 F.3d 373, 378 (6th Cir. 2003) (internal quotation
marks omitted).

The party seeking civil contempt must establish by clear and convincing evidence
that the alleged contemnor has violated the Court’s prior oréengison v. Metro. Gov't
of Nashville and Davidson Cnty80 F.3d 11071112(6th Cir. 1996) (overruled on other
grounds). Moreover, the party seeking civil contemmist establish by clear and
convincing evidence that the alleged contemnor had knowledge of the order and the order
was specific and definiteGlover v. Johnsgnl38 F.3d 229, 244 (6th Cir. 1998). Once the
party seeking civil contempt has made these three showings, it has estabished a
faciecase, and the burden shifts to the alleged contemnor to defend the contempt allegation
by bringing forth evidence demonstrating “that he is presently unable to comply with the
court’s order.” Elec. Workers Pension Tr. Fun840 F.3d 373, 379 (6th Cir. 2003).

The civil contempt standard is generally an objective standard, and a party’s
subjective beliethat he was complying with an order will not insulate him from civil
contempt if that beliewas objectively unreamable.Taggart v. Lorenzeri39 S. Ct. 1795,

1802 (2019). Subjective intent may be relevant, however, and a party’s “record of
continuing and persistent violations” and “persistent contumacy” justifies placing the
burden of any uncertainty in the decogethe shoulders of the party who violated the court
order. Id. (quotingMcComb v. Jacksonville Paper C836 U.S. 187, 192-93 (1949)).

Defendant does not appear to contest Judge Wyrick’s conclusion that the order was
specific and definite, or even that he violated the injunction order. Instead, Defendant’s

argument centers on whether he had knowledge of the injunction order. The Court agrees
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with Judge Wyrick’s conclusion that the United States has presented clear and convincing
evidence that Defendant had knowledge of the injunction order.

First, the docket in this case makes clear that copies of Judge Corker'ssR&Ry
to the injunction, and this Court’s order adopting lR&R were sent to Defendant by
certified mail. Although those docket entries do not directly reflect what address they were
mailed to, the relevant address for Defendant on the docket has at all times been PO Box
1357, Talbott, Tennessee, the address he listed on his waiver of service of summons. [Doc.
3]. Defendant adiits that he received a copy of the default judgment entered on the amount
of taxes owed, in April 2017, which was also sent to him by certified mail. [Doc. 12].
Nothing on the docket between the time of that default judgment and Judge Corker's R&R
indicatesthat Defendant’s address was amended on the docket, such that any new filings
would have been sent to a different address. Accordingly, the Court concludes that a copy
of Judge Corker’'s R&R, and a copy of the Court’s order adopting that R&R and issuing an
injunction, were mailed to Defendant at the post office box where he regularly received
mail. Although it appears that the United States sent a copy of its motion to the wrong
address, the inquiry at this stage centers on whether Defendant know of the injunction order
entered by the Court, not the motion for an injunction filed by the United States. Because
the Court mailed the R&R and order to Defendant’s correct address, Defendant clearly had
knowledge of the order.

In addition to this evidence that Defendant received a copy of the injunction order
from the Court, Mr. Schilling testified credibly at the show cause hearing that he left a copy

of this injunction order with Defendant’s secretary at his office, and later discussed the
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injunction with Defendant, who had a copy of the injunction with him when appearing at
the IRS’s office. In light of this testimony, it is clear that, even if Defendant did not receive
the copy of Judge Corker's R&R, and the Court’s ultimate injunction order, at his post
office box, he ultimately received a copy of the order from Mr. Schilling, and was aware
of the order. Furthermore, Defendant’s bankruptcy petition provides further proof that he
was aware of the Court’s injunction order, since he indicated that thisr meite
“concluded,” on that petition. Although Defendant testifieathe did not recall whether

the complaint requested an injunction, and assumed that this matter was “concluded” when
the default judgment for the money owed was entered, as Judge Wyrick pointed out, the
United States’s request for an injunction is mentioned on nearly every page ofplagesix
complaint. Itis unfathomable that Defendant, a licensed attorney who practices before this
very Court, was so #versed in the law that he couldt comprehend the relief sought by

the complaint. Accordingly, the Court finds that Defendant’s representations on his
bankruptcy petition, made under penalty of perjury, further support the conclusion that
Defendant had actual knowledge of the Court’s injunction order.

As Judge Wyrick pointed out, whether Defendant was properly served with the
motion for default judgment on the matter of the injunction is irrelevant at this stage. The
United States need only show, by clear and convincing evidence, that Defendant had actual
knowledge of the order. The United States has met this burden.

The Court pauses here to note that Defendant also complained at the show cause
hearing that he did not receive any electronic notices of filings in this matter. Boa rea

Defendant did not receive such notices is because he never bothered to make an appearance
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in this matter, and instead, allowed a default judgment to be entered against him. Defendant
Is a registered ECF user, and is sufficiently familiar with the Court’'s ECF system to know
how to enter an appearance and ensure that electronic notices are received. The Court is
particularly perturbed by Defendant’s attempts to claim that he had no knowledge of orders
filed on the docket, given that Defendant intentionally elected not to enter an appearance,
and had full ability to check the ECF docket at his convenience. Regardless, for the reasons
stated above, the Court is in complete agreement with Judge Wyrick’s conclusion that
Defendant had actual knowledge of @murt’s injunction order, and Defendant’s objection

on this ground iI©VERRULED.

Defendant’s only other argument in objection to being found in civil contempt is
that, if held in contempt, he may be subject to professional discipline by the Tennessee
Board of Professional Responsibility, which may then impair his ability to repay the taxes
owed. But, as the United States correctly points out, this argument does not relate to any
of the elements of civil contempt, and therefore, does not have any bearing on the Court’s
analysis. Additionally, given that Defendant has spent years avoiding paying his tax
liability to the IRS, the Court is particularly disinclined to accept an argument based on the
pragmatic concern of Defendant’s ability to pay. For the same reason, to the extent that
Defendant objects to Judge Wyrick's recommendation that he be referred to the Chief
District Judge pursuant to Local Rule 83.7, Defendant’s objectiorf@\AERRUL ED.

[11.  Conclusion
After ade novaeview, the Court is in complete agreement with Judge Wyrick. For

the reasons stated above, Defendant’s objections [doc. 42] to the April R&R [doc. 41] are
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OVERRULED. The CourACCEPTSandADOPTSIN WHOL E Judge Wyrick’s April
R&R [doc. 41].

Accordingly, the Court finds Defendant to be in civil contempt of court. As a result,
the United States’s request to modify the injunction [doc. 23pRANTED. The
requirements in the Court’s injunction that Defendant (a) file quarterly taxes so long as he
is sef-employed; (b) file all federal income tax returns when due; and (c) timely pay any
tax owing is herebfEXTENDED for FIVE (5) YEARS from the date of this order.
Additionally, the Court’s injunction is herebYkMENDED to require Defendant, for a
period ofFIVE (5) YEARS from the date of this order, to file into the record of this Court

guarterly declarations under penalty of perjury, with supporting documentation, providing

assurances that he has fully complied with his obligations under the Court’s orders. This
order merely extends and adds to the requirements of the initial injunctiorjcder19,

20], andnothing in this order shall be construed as excusing Defendant from any of the

requirements in the initial injunction orderThe CourtADM ONISHES Defendant that

failure to comply with the Court’s orders may result in additional sanctions, including, but
not limited to, loss of the right to practice law. Finally, the Court heRBFERS
Defendant to the Chief District Judge for any disciplinary action she deems appropriate,
pursuant to Local Rule 83.7.

IT1SSO ORDERED.

s/ Leon Jordan
United States District Judge
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