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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT GREENEVILLE

BMO HARRIS BANK, N.A.,
Case No. 2:16-cv-60
Plaintiff,
Judge Travis R. McDonough
V.
Magistrate Judge Clifton L. Corker
CUSTOM DIESEL EXPRESS, INC. and
JOHN GRIFFITHS,

Defendants
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MEMORANDUM OPINION

Before the Court is Plaintiff BMO HagiBank, N.A.’s (“BMQO”) motion for summary

judgment. (Doc. 18.) For the reasons stated hereafter, BMO’s motion V@RB&TED.
I. BACKGROUND

The facts in this case are largely undisdutBMO is a nationabanking association and
IS successor-in-interest to loan agreementsred into between non-parties and Defendant
Custom Diesel Express, Inc. (“6iom Diesel”). (Doc. 1, at 1, Doc. 20-1, at 1-2.) In total,
Custom Diesel entered into four loan agreemenmtmance its purchas# certain equipment,
including tractors anddilers. (Doc. 1, at 1, 4; Doc. 20-at 1-2.) Defendant John Griffiths
guaranteed each of the loan agreements. (Doc. 1, at 4; Doc. 20-1, at 2.) Additionally, as part of
the loan agreements, Custom Diesel granteddheparties a security inest in the equipment
purchased with funds obtainedabgh the loan agreements. (Dég¢at 4; Doc. 20-1, at 2.)

Effective December 1, 2015, the non-parties assigmadrights, titles, ad interests to their

Dockets.Justia.com


https://dockets.justia.com/docket/tennessee/tnedce/2:2016cv00060/77514/
https://docs.justia.com/cases/federal/district-courts/tennessee/tnedce/2:2016cv00060/77514/22/
https://dockets.justia.com/

accounts with Custom Diesel, including the l@@meements, Griffiths’s guarantees, and its
security interests in the equipmentBi®IO. (Doc. 1, at 4; Doc. 20-1, at 2.)

Custom Diesel failed to make paymedtse under the terms of one of the loan
agreements on August 1, 2015, and on the remainder of the loan agreements on September 1,
2015, thereby rendering them in default. (Doc. b; &oc. 20-1, at 2.) Custom Diesel has also
failed to make any subsequent payment due. .(Doat 5; Doc. 20-1, at 2.) As a result of
Custom Diesel’s default, and puant to the terms of the loagreements, BMO accelerated the
entire amounts due under the loan agreementanméhe balances owed on the loan agreements
immediately due and payable. (Doc. 1, at 5; cl, at 2.) Custom Diesel has subsequently
failed to pay balances owed under the loan agresmé¢boc. 1, at 6; Doc. 20-1, at 2.) Custom
Diesel and Griffiths do not dispute that theyédreached the terms of the loan and guarantee
agreements. SeeDoc. 20-1, at 1-4.)

Based on its security interests in tlogiggment, BMO recovered possession of the
equipment and proceeded to sell some, but natfall, (Doc. 19-1, at 6; Doc. 20-1, at 2.)
Specifically, as of the date BMO filed its tian for summary judgment, it had not sold the
equipment purchased in connection with the tolman agreement. As of February 1, 2017,
BMO asserts that, after applyitige net proceeds from the satdthe repossessed equipment,
$291,369.45 remains owed by Custom Diesel anffitBs. (Doc. 19-1, at 7-8.) BMO asserts
that this amount reflects the remaining unpaidgdpal plus accrued inteseas of February 1,
2017, late fees, and costs of recovery and theosalee equipment, which BMO is entitled to
under the terms of the loan agreementd.) (This amount, however, does not include attorneys’

fees and costs, to which BMO is also entitled under the terms of the loan agreeidénts. (



While Custom Diesel and Griffiths do nosgute that they have breached the loan
agreements, they dispute BMO'’s calculation ef #imount owed as a result of their breaches.
Specifically, Custom Diesel and Griffiths asgbet BMO failed to sell the equipment covered
by the first, second, and thirddo agreements in a commeligiaeasonable manner. (Doc. 20-

2, at 1-2.) In a declaration, Griffiths avers tlfa) he is familiar with the values of the
equipment covered by the loan agreements baséus experience in the trucking industry; and
(2) the equipment sold in connection with flist, second, and third loan agreements was
“worth as much or more that the amounts dnd owing under each respective [loan agreement]
at the time they were sold.'ld() Griffiths further avers that the equipment covered by the
fourth loan agreement, which BMO has not s&t, “is worth approximately the same amount
that is due and owing under tfieurth] loan agreement.”ld. at 2.)

In response to Griffiths’s averments, BMO has submitted evidence regarding its sale of
the repossessed equipment covered by the first, second, and third loan agreements. Specifically,
in a declaration, Micki Koepke litigation specialist for BMO, detalils its process for
repossessing, repairing, advertising, and reselliegdtateral that secutteéhe first, second, and
third loan agreements, including that BMO: (1jifieed Custom Diesel and Griffiths of its sale
of the collateral; (2) afforded Custom Diesel and Griffiths the opportunity to redeem the
collateral prior to sale; (3) evaluated each eftiits of collateral independently to determine
the best method to mitigate its damages; (4) s@dollateral by unit, ther than in bulk, to
maximize resale value; (5) advertised nationathyprint, digital, andther media for several
months; (6) invested resourcesépair certain collateral; (7) getiated private sales for certain
collateral; and (8) offered certain collateral fmublic auction by a well established industrial

engineer that routinely buys and sells comna¢rehicles through multiple selling platforms.



(Doc. 22-1, at 9-12.) As it relateo the equipment repossessedonnection with the fourth
loan agreement, Koepke avers that that BMCuisently advertising and seeking to sell the
equipment, but it has not yet réced a reasonable offerld( at 11-12.) In the event BMO
receives net proceeds from selling or otherwispahing of the equipment covered by the fourth
loan agreement, it will credibhe amount of the net proceeds to any judgment amount entered
against Custom Diesel and Griffithdd.(at 11-12.)

BMO initiated the present action on March 25, 20{Boc. 1.) In its verified complaint,
it asserts claims against Cust@nesel and Griffiths for, amongloér things, breach of contract.
(Id.) BMO now moves for summary judgment on i@ils against Custom Diesel and Griffiths.
(Doc. 18.)

[1.  STANDARD OF LAW

Summary judgment is proper when “the movsimws that there is no genuine dispute as
to any material fact and the movant is entitleguttgment as a matter of law.” Fed. R. Civ. P.
56(a). The Court views the ewidce in the light most favorkhto the nonmoving party and
makes all reasonable inferencedanor of the nonmoving partyMatsushita Elec. Indus. Co.,
Ltd. v. Zenith Radio Corp475 U.S. 574, 587 (1986Yat’l Satellite Sports, Inc. v. Eliadis Inc
253 F.3d 900, 907 (6th Cir. 2001).

The moving party bears the burden of demonatyahat there is no genuine dispute as to
any material factCelotex Corp. v. Catretd77 U.S. 317, 323 (198a@)eary v. Daeschnef349
F.3d 888, 897 (6th Cir. 2003). The moving partynmmeeet this burden either by affirmatively
producing evidence establishing that there is no gengsue of materidct or by pointing out
the absence of supporttime record for the nonmoving party’s casgelotex Corp.477 U.S. at

325. Once the movant has dischargedhhisien, the nonmoving party can no longer rest upon



the allegations in the pleadings; rather, it npght to specific facts gyported by evidence in
the record demonstrating that tees a genuine issue for triadChao v. Hall Holding Co., In¢
285 F.3d 415, 424 (6th Cir. 2002).

At summary judgment, the Court may notigiethe evidence; iteole is limited to
determining whether the record contains sugfitievidence from which a jury could reasonably
find for the non-movantAnderson v. Liberty Lobby, Inel77 U.S. 242, 248-49 (1986). A mere
scintilla of evidence is not enough; the Courtstrdetermine whether a fair-minded jury could
return a verdict in favor of hnon-movant based on the recold. at 251-52{ ansing Dairy,

Inc. v. Espy39 F.3d 1339, 1347 (6th Cir. 1994). If not, the Court must grant summary
judgment. Celotex 477 U.S. at 323.
1. ANALYSIS
In opposing BMO’s motion for summary judgment, Custom Diesel and Griffiths primarily
argue that BMO'’s calculation of the amounts oweder the loan agreements are incorrect.
Specifically, Custom Diesel and Griffiths argihat BMO failed to sell the equipment covered
by the first, second, and thirddo agreements in a commercially reasonable manner, thereby
collecting far less than ¢hactual value of the equment. (Doc. 20, at 2-3; Doc. 20-1, at 1-2.)
Custom Diesel and Griffiths havailed to demonstrate thatmdne issues of material fact
remain as to whether BMQO's sale of the reggssed equipment was commercially reasonable.
Under Texas and Utah law,

Every aspect of a disposition of co#adl, including the method, manner, time,

place, and other terms, must be comnadlicreasonable. If commercially

reasonable, a secured party may dispuafscollateral bypublic or private

proceedings, by one or more contracts, asigor in parcelsand at any time and
place and on any terms.

! Two of the loan agreementsopide that they are governed byaltlaw, and two of the loan
agreements provide they are governed by Texas (Bwc. 1-1, at 5, 11, 17oc. 1-2, at 5.)



Tex. Bus. & Com. Code Ann. 8§ 9.610(b) (w26tL5); Utah Code Ann. 8 70A-9a-610(2) (West
2016). In determining whether creditor’'s contdweas commercially reasonable, Texas and Utah
law further provide:

(a) The fact that a greater amount cblodve been obtained by a collection,

enforcement, disposition, or acceptanca different time or in a different method

from that selected by the secured partyasof itself sufficient to preclude the

secured party from establishing that dodlection, enforcement, disposition, or
acceptance was made in a commercially reasonable manner.

(b) A disposition of collateral is made ancommercially reasonable manner if the
disposition is made:

(1) in the usual manner on any recognized market;

(2) at the price current in any recognizadrket at the time of the disposition;
or

(3) otherwise in confanity with reasonable ecomercial practices among
dealers in the type of property thaas the subject of the disposition.

Tex. Bus. & Com. Code Ann. § 9.627 (West 201%ph Code Ann. § 70A-9a-627 (West 2016).
Accordingly, “[p]roof that a geater amount could have beenaibed for the collateral by its
disposition in a different method is not saféint to preclude ah®wing of commercial
reasonableness,” but a “low safgge suggests the court shoslttutinize carefully all aspects
of the disposition to [e]nsure eaclpast was commercially reasonabléV¥hitney Nat'| Bank v.
Air Ambulance by B & C Flight Mgmt., Inc616 F. Supp. 2d 802, 811-12 (S.D. Tex. 206&¢;
also Brigham Truck & Implement Co. v. Frig@h6 P.2d 1171, 1172-73 (Utah 1987) (“The fact
that a better price could havedn obtained by a sale at a diffier time or in a different method
from that selected by the securedtpas not of itself sufficient testablish that the sale was not
made in a commercially reasonable manner.”). Witatiermination of whéer sale of collateral
is commercially reasonabletigically a fact question, summary judgment remains appropriate

if there are no genuine issues of material #act the lender establishes that it is entitled to



judgment as a matter of lawVhitney Nat'l Bank516 F. Supp. 2d at 81Brigham Truck &
Implement Cq.746 P.2d at 1173.

In this case, Griffiths’s averments that BMOllected less than trectual value of the
equipment it sold is not sufficient to create awae issue of material fact as to whether BMO
disposed of the repossessed equipment imar@rcially reasonable manner. As detailed in
Koepke’s affidavit, BMO: (1) notified Custom Desand Griffiths of its sale of the collateral,
(2) afforded Custom Diesel and Griffiths the opportunity to redeem the collateral prior to sale;
(3) evaluated each of the unitscollateral independently tetermine the best method to
mitigate its damages; (4) sold the collateral by wather than in bulk, to maximize resale value;
(5) advertised nationally, in print, digitah@ other media for several months; (6) invested
resources to repair certain codleal; (7) negotiated private sales for certain collateral; and (8)
offered certain collateral for public auctibg a well established industrial engineer that
routinely buys and sells commercial vehicle®tiyh multiple selling platforms. (Doc. 22-1, at
9-12.) Neither Custom Diesel nor Griffiths dispubegontroverts thesedts; rather, Griffiths
simply avers that the equipment “could not hbeen sold in a commercially reasonable manner
as the sales prices were too low and a commalgreeasonable sale would have resulted in
prices that reflected the actualues of the [equipment].” (Doc. 20-2, at 2.) Under Texas and
Utah law, however, the factdha better price may have bemstained is insufficient to
demonstrate BMO's sales were not mada commercially reasonable mann&egal Fin. Co.

v. Tex Star Motors, Inc355 S.W.3d 595, 602 (Tex. 2010) (][#atisfactory price is not
necessarily the highest price, ahs recognized that secured citeds frequently sell in the low
end of wholesale markets.”) Accordingly, bea@a@istom Diesel and Griffiths have failed to

demonstrate that genuine issoésnaterial fact remain as to whether BMO’s disposed of the



equipment in a commercially reasonable manner, the CoutGRMNT BMO’s motion for
summary judgmert.
V. CONCLUSION
For the reasons stated herein, BMO’s motion for summary judgment (Doc. 18) is
GRANTED.
A SEPARATE JUDGMENT WILL ENTER.

/s/ Travis R. McDonough

TRAVISR. MCDONOUGH
UNITED STATESDISTRICT JUDGE

2 In their response, Custom Diesel andffi@éis also contend that summary judgment is
inappropriate because BMO is seeking the eptitstanding balance on the equipment covered
by the fourth loan agreement, even though it is in possession of the equipment and is not
attempting to sell it in a commercially reasomaflanner. Custom Bsel and Griffiths,

however, fail to provide any evidence to supplogir contention that BMO is not attempting to
sell the equipment in a commercially reasonablamaa Conversely, in Kapke’s affidavit, he
avers that BMO: (1) is currently attemptingstll the equipment but has not yet received a
reasonable offer and (2) will credit the amount of net proceeds derived from the sale of the
equipment to any judgment amount entered ag&uastom Diesel and Griffiths. Because
Custom Diesel and Griffiths havet demonstrated a that a genussie of material fact exists,
and because BMO is permitted to simultaneolrggiuce a claim to judgment, foreclose, or
otherwise enforce the claim” under Texas law, which governs the fourth loan agreement, Custom
Diesel and Griffiths have failetd demonstrate BMO is not etiéid to summary judgment. Tex.
Bus. & Com. Code Ann. § 9.601(a), (c) (West 2015).



