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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT GREENEVILLE

MICHAEL B. HOLLAND,
Petitioner

Nos. 2:16-CV-221, 2:1CR-111

V. Judge Jordan

UNITED STATES OF AMERICA
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Respondent.

MEMORANDUM OPINION

PetitionerMichael B. Hollands pendingpro semotion to vacate, set aside, or correct his
sentence under 28 U.S.C. § 2255 is before the CoudidpositionDoc. 1].! The United States
responded in opposition [Dog]. Petitioner did not reply, and tliene to replyhas now passed.
E.D.Tenn. L.R. 7.1, 7.2. Also pending before the CourtPatitionets motion for appointment
of coungl and two motions to supplement his § 2255 motion [Docs. 3-5].

The Court has reviewed the parties’ submissions and now finds thatctre in thiscase
establisles conclusivelythat Petitioneis not entitledto relief under§ 2255 thus, noevidentiary
hearingis necessary.See Rule 8(a), Rules Governing § 2255 CasEsr the following reasons,
Petitioner's§ 2255 motion [Doc. 1] will b ®ENIED andDISMISSED WITH PREJUDICEhis
motion to appoint counsel [Doc. @jill be DENIED, andhis motions to supplement [Docs-5}

will be GRANTED.?

1 Unless otherwise indicated, document references in this Opinion are to €&séaNCV-221.
2 The Courtwill grant Petitioner'smotions to supplement becaubey flesh outthe undevelopedlaim

underJohnson v. United Sates, 135 S. Ct. 2251 (2015 sserted in his § 2255 motiandbecause allowing
supplementatiowmill facilitate review of hislohnson claim.
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. MOTION TO VACATE

Petitioneroffers two general grounds for § 225%8ief. Petitione’s first claim is based on
Johnsonv. United Sates, 135 S. Ct. 2551 (2015), in which the Supreme Court held that the residual
clause of the Armed Career Criminal Act (“ACCA”) was unconstitutionallyuedB@oc. 1 at 3].
Petitionefs secondclaimis thathis counsel gave himmeffective assistandey failing to explain
to him mitigating factors, specificalihe import ofhis mental health issudsd. at 4. A proper
explanation of this mitigating factaccording td?etitionerwould have afforded him a downward
departure in his sentenfiel.].

Respondenbtpposes the motion, arguing titas untimely, that Petitioner’'slohnson claim
is barred by the § 2255 waiver in his plea agreenaaaithatthe Johnson claimfurnishes no basis
for relief [Doc. 2]. Petitionerslaim of ineffective assistancgp argues Respondelikewiseis
untimely and also iwithout merit.
A. Procedural and Factual Background

Petitioner was charged in an indictment with two counts of Hobbs Act robbery, in violation
of 18 U.S.C. 8 1951 [Doc. 1, Case No. 2@B-111]. The government filed an information to
establish Petitioner’s prior felony convictions for robbery, attempted adgchvabbery (2
convictions), and armed robbery [Doc. 16, Case No.-ZRA11]. Nearly two years aftethe
Hobbs Act robberiedetitioner agreed to plead guilty, pursuant Bute 11(c)(1)(Chegotiated
plea agreement, tdobbs Act robberas charged igounts one and two in thiedictment[Doc.
38, Case No. 2:1¢R-111].

As a factual basis foridiplea, Petitioner stipulated to the following facts:



Just before midnight on September 26, 2010, Johnson Titynesse@olice officers
resppnded to a reportedrmedrobbery [d. at { 3]. The officers spoke with the cashieat a
Roadrunner Market on Unaka Avenue, who told thieat a tall, skinny black male, wearing blue
jeans and a green jacket, entered the store, and came behind the wdniletéglding one hand
over his mouth and a whiteandled steak knife in the othieand. Therobber had theashier give
him the money from two cash register drawtrsen herobbergot into a gray Toyota Camry being
driven by a white female. The ineidt was captured on video surveillance equipment.

Some two and a half hours later, at 2:35 a.m. on September 27, 2010, police officers
responded to a 911 call reporting an armed robbery at a Roadrunner Market on Cherdlkee Roa
Johnson City. During thcall, the cashier stated that a slighitbardedblack male, wearing blue
jeans and a green hoodie, put a knife to the cashier’'s aegdtgok all the cash, including a roll
of dimes and a roll of quarterfspm two cash register drawer3 he cashiesaid that the robber
was driving an older modeajray Toyota Camry or Nissan.

Officers noted the similarities between the two robberies. Shortly thereaftieers
stopped a 1989 gray Toyota Canwfpichmatchtedthe description of the car used in thblyeries.
Petitioner was driving the caand he wasvearing blue jeans and a green hoodie.rol of
guarters, a roll of dimes, and a steak knierelying on the front seat of the car. The second
cashier was taken to the site of the police shop, he cashiermmediately identified Petitioner
as the robber. Petitioner had $154 in cash in his pocket. Petitionetealthat he committed
both robberies as charged.

To show that the robberies affected interstate commerce, a corporaténs@lkéahoma
submittedan invoice showing that it had providiéemsto be sold in both Roadrunner locations.

The United States agreed to move to withdraw the information to est&tgfoner’'sprior



convictions so aso remove that potential sentereehancementehicle as darrier tothe 240
month sentence bargained for in the plea agreement.

OnMarch 15 2012 two weeksand a few days after the plea agreemeat filed with the
Court, Retitioner pledguilty to both Hobbs Act robberie§Doc. 42 Chg. of Plea Hg Minute
Entry, CaseNo. 2:10-CR-111]. Thereafter, theUnited States Probation Officessued a
Presentence Investigation RepdRER’) to assisthe Courtin sentencing PetitiongPSR,Case
No. 2:10CR-111].

The probation officer who prepared the R&fRerminedhat Petitioner’s base offense level
for the Hobbs Act robbery in countidas20 [Id. at § 19. A threelevel enhancemeninder USSG
§ 2B2.1(b)(2)(E)for brandishing or possession of a dangerous weapon resulted in an adjusted
offense level o023 [Id. at 11 20, 2]. The base level offense for the Hobbs Act robbery in count 2
was 20[1d. at §25]. Adding four points for using a dangerous weapooommitting the crime
boostedthe adjusted offense level &2 [Id. at f 26, 30]. An upward,two-unit multiple count
adjustment tdhe greater of the two above offenses i(24ount 3 yieldeda combined adjusted
offense level of 261f. at  31-34].

Petitioners career offendedesignatiorupped hiscombined adjusted offense level to 37,
USSG § 4B1.2,but a 3pointreduction for acceptance of responsibitigglucechistotal offense
level to 34 [d. at 1 3538]. Petitiones career offendestatusproduced acriminal history

categoryof VI, see§ 4B1.1(b) and higesultingadvisory giidelines rangevas 262 to 32months

3 Petitioner's pedicateprior felony Tennesseeonvictions for the application of the career offender
guideline were(1) an armed robbery convictiom 1991 (8-year sentence)2) an aggravated robbery
convictionin 1993 (9-year sentence); an@) a 200&attempted aggravated robbery convictid®year
sentence) [PSR at 11-44G, 49].



imprisonment [d. at 1153,79]. The partiediled notices indicating that they had nljections to
the PSR [Doc#43, 44, Case No. 2:10R-111].

Based on Petitioner's Rule 11(c)(1)(C) plea agreentbatCourt imposed aoncurrent
240-monthterm of imprisonmenbn each courdgnd atwo concurrent 3year terns of supervised
release[Doc. 47 (Judgment)Case No. 20-CR-111]. Petitioner did not filea direct appeal
consonant with the appeahiver provision in the plea agreement [Doc. 3§ &ta), Case No.
2:10CR-111]. InsteadPetitioner submittethis pro se § 2255 motion to vacate [Doc. 1].

B. STANDARD OF REVIEW

To obtain relief under 28 U.S.C. § 2255, a petitioner must demonstrate “(1) an error of
constitutional magnitude; (2) a sentence imposed outside the statutory limits; oe R)ranf fact
or law . . . so fundamental as to render the entire proceedialigiri Short v. United States, 471
F.3d 686, 691 (6th Cir. 2006) (quotiipllett v. United Sates, 334 F.3d 491, 4987 (6th Cir.
2003)). To warrant relief under 28 U.S.C. § 2255 because of constitutional error, the error must
be one of constitutional magnitude which had a substantial and injurious effect or iaftuetine
proceedings.Brecht v. Abrahamson, 507 U.S. 619, 637 (1993) (citation omitted) (8 2254 case);
Jefferson v. United States, 730 F.3d 537, 549 (6th Cir. 2013) (applyiBgecht test to§ 2255
motion).

To warrant relief for a neoonstitutional errora petitioner must show a fundamental
defect in the proceeding that resulted in a complete miscarriage of justiceegregious error
that violated due proces&eed v. Farley, 512 U.S339, 354 (1994)Riggs v. United Sates, 209
F.3d 828, 831 (6th Cir. 200Q)onesv. United Sates, 178 F.3d 790, 796 (6th Cir. 199@pserving
that a sentencing guidelines ertdoes not warrant collateral relief under § 2255 absent a complete

miscarriage of justicg. Also, apetitioner “must clear a significantly higher hurdle than would



exist on direct appeal” to secure collateral relighited Satesv. Frady, 456 U.S. 152, 166 (1982);
Regalado v. United Sates, 334 F.3d 520, 528 (6th Cir. 2003) (citiRgady, 456 U.S. at 166)The
Supreme Court has described the § 22%bedy as “comprehensive,” batt the same timehas
cautioned that “it does not encompass all claimed errors in conviction and semntendnited
Satesv. Addonizio, 442 U.S. 178, 185 (1979).
C. DISCUSSION

The Courtturns firstthe threshold issues of timeliness and waiver to determine whether it
can addresBetitioner's motion to vacata the claims raised therein

1. Timeliness

Motionsunder 28 U.S.C. § 2255king for collateral relief are subject to a eyear statute
of limitation, running from one of four date28 U.S.C. § 2255(f)(1§4). Usually, the date on
which the judgment of conviction becomes final is the relevant d28lU.S.C. § 2255(f)(1).
However, a new statute of limitation is triggered for claims based on a right tvas initially
recognized byhe Supreme Court, if that right has been newly recognized by the Supreme Court
and made retroactively applicable to cases on collateral revie®.U.S.C. § 2255(f)(3).The
Court must determine, under both 88 2255(f)(1) and (fj{@) limitations period that applies to
Petitionets motion to vacate.

a. Subsection One

Under subsection ong, 2255(f)(1),the oneyear limitations periodegins to run on the
date a conviction becomes finaRetitioner'sjudgment of convictioswas entered on July 17
2012 [Doc.47, Case No. 2:2CR-111]. As noted,Petitionerdid not file a notice of appeal

Hence Petitioner’s judgment became firfalirteendays later, o August 1, 202, (July 18, 2012

4 Rule 6(a)(1) of the Federal Rules of Civil Procedure directs that the dag efént that triggers a period
that is stated in days is excluded from the computation of thatdp&ee Rule 12, Rules Governing 8§ 2255
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plus 14 days), upon the lapse of the periddeéanotice of appealSee Fed. R. App. P4(b)(1)(A)
(setting a 14day period for acriminal defendant to file a notice of appeadpe also Sanchez-
Castellano v. United Sates, 358 F.3d 424, 428 (6th Cir. 2004) (holding that “the judgment
becomes final upon the expiration of the period in which the defendant could have appteaded t
court of appeals, even when no notice of appeal was filed”).

This means th&etitioner had one year from August 1, 201le., until August 1, 2(3, to
file a timely § 2255 motiorunder subsectioone 28 U.S.C. § 2255(f) (“A dyear period of
limitation shall apply to a motion under this sectionPktitioner filed his § 2255 motion duine
27, 2016, just shy of three years too late. Thus, his § 2255 motion, inclusive of the claims of
ineffective assistancas untimely under the first subsection of the statatearguedin the
government’s response [Doc. 2 at 17 n.8].

b. Subsection Three

Under subsection three, a petition is timely so long as it is filddnwone year after the
Supreme Court issues an opinion newly recognizing a right and holding thatesappioactively
to cases on collateral reviev28 U.S.C. § 2255(f)(3)In Johnson, thecaseon whichPetitioner
reliesto challenge his careerfehder statushe Supreme Court announced a substantive rule of
constitutional law, whickapplies retroactivelyo cases on collateral revievigee Welch v. United
Sates, 136 S. Ct. 1257, 126R2016). Therefore, Petitioner’s § 2255 moti@pecificallytheclaim
raised under the authority dbhnson, is timely under subsection thre&ee Packett v. United
Sates, 738 F. Appx 348, 35651 (6th Cir. 2018finding that a petitioner’s “§ 2255 motion was

filed within one year of thdohnson decision and is, therefore, tim8ly

Proceedings (permitting application of the Federal Rules of Civil Bupeghat are not inconsistent with
statutory provisions or the 8§ 2255 Rules). Hence, the computation of Petitioneldy Bppeal pertb
excludes July 17, 2012, and starts on July 18, 2012.
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2. Waiver (Johnson claim)

Respondentelies oma provision set forth ithe negotiateglea agreemeriior its assertion
that Petitioner has waivedshright to challenge hiscareeroffender designation based time
Johnson rule [Doc. 2 at 4]. As Respondeobrrectly points out Petitioner’s plea agreement
contained a provision waivinigis right to file a § 2255 motion, except for claims of ineffective
assistance of counselmnosecutorial misconduct unknown to him by the time of entry of judgment
[Doc. 38at 8(b), Case No. 2:1@GR-111].

It is well recognized that a party may waive a provision intendeddbehefit in a contract
or statute.Shutte v. Thompson, 82 U.S. 15X1872). Even fundamental constitutional rights may
be waived, and the waiver is enforceable if it is made knowingly and voluntgflydefendant’'s
informed and voluntary waiver of the right to collaterally attack a conviction anceiseatis
enforceable.”Inre Acosta, 480 F.3d 421, 422 (6th Cir. 200@}cord Davila v. United States, 258
F.3d 448, 45642 (6th Cir. 2001)Watson v. United States, 165 F.3d 486, 489 (6th Cir. 1999).
Therefore, if Petitioner understood the terms of the plea agreement andhmadgver of is
right to file a § 2255 motion voluntarily and knowingly, the waiver is valid and enforceable.

Although no transcript of the Court’s change of plea hearing is in the recad;dhit
recalls that it verified, in testimony under oath by Petitioner, that he had eptethagreement
or that the plea agreement had been readhtpthat he discussed the plea agreement with counsel
and understood all its provisions, and that he had had fully discussed the waiver provistos wi
attorney [Doc.46 (minutes) Case No. 2:1CR-111]. It is clear to this Court that Petitioner's
waiver of his right to file a 8 2255 motion was voluntarily and knowingly madeis,because
the Johnson-based claindoes nofall within the limited scope of claims that were exempted from

the waiver provision, iis barred by thaprovision.



3. Johnson Claim (Law and Analysis)

Not onlyis Petitioner’'sJohnson claim barred by hiknowing and voluntary waiver ofih
right to file a 8 2255 motion buas the United States points out in its respod®son does not
change Petitioner’s sentenaeprovide him a basis for relief.

To reiterate,Johnson held that ACCA'’s definition of “violent felony” was so vague that it
violated due processPetitioner asserthat the reasoning underlyidghnson likewiseapplies to
the career offender guideline’definition of “crime of violence,” which means th#ie cied
guideline that wassedin the PSR to calculate his sentence for his Hobbs Act robbery convictions
rests on arqually vaguelefinition.

Petitioner accuratelgtateshat Johnson struck downthe ACCA’s residual clausebuthe
fails to acknowledge thalohnson did not addressiecognize analyze or rule onanyissue of
vaguenesghat might inherein the career offender guidelineMoreover,in a postJohnson
decision, the Supreme Court foreclosed Petitioner’s claim.

In Beckles v. United States, 137 S. Ct. 886 (20173 case decided after the United States
filed its responsén Petitioner's casghe Supreme Court held that the sentencing guidelines are
not subject ta due process challenge as vaguk at 894 (reasoning that because the guidelines
“merely guide the district courtdiscretion [they] are not amenable to a vagueness chall@nge
Commening thatthesentencing system that preceded the guidelines was purely discretichary an
not unconstitutionally vague, tifeupreme Court observed that it wdifficult to see*how the

present system of guided discretion could be [uncaotistiially vagué.” 1d. at 894.Dueproces's

5 The ACCA defines a “violent felony,” in part, as a crithat “is burglary, arson, or extortion, involves
use of explosivesyr otherwise involves conduct that presents a serious potential risk of physical injury to
another.” 18 U.S.C. § 924(e)(2)(B)etnphasis added)ohnson invalidated the italicized part of the
definition as vague. 135 S. Ct. at 2563.



notice requirement was satisfiedthat he applicable statutory rangeabinedthe “permissible
bounds ofthe court’'ssentencing discretiohld. at 895. Due process concerns about arbitrary
enforcement were not implicated because the guidelines prohibited no conducthblishest no
minimum and maximus penalties for any crinhg. at 89495. Ultimately, the Supreme Court
concluded “that § 4B1.2(a)’s residual clause is not void for vaguenkss.”

Undeterredoy theBeckles ruling, Petitionersuggestshat, despiteBeckles, his Hobbs Act
robberies donot fall within the definitional scope of a “crime of violence” in § 4KA).
Petitioner'sargumentuns counter tdhis circuit’'s precedest which hecites butmisreads

In United Sates v. Gooch, 850 F.3d 285 (6th Ci017),a case relied on by Petitioner in
his motions to supplement, the Sixth Circuit announced that it would “join our sister cincuits
ruling that Hobbs Act robbery constitutes a crime of violente.'at 292 (listing casesgert.
denied, 137 S. Ct. 2230, 198 L. Ed. 2d 670 (2017). ThoBdgbch was decided in the context of a
firearmsrelated conviction under 18 U.S.C. § 924@her than the guidelinethe Sixth Circuit
has suggested this holdingapplies similarly to theareer offender guidelin€ee United Sates
v. Banks, 722 F. Appx 505, 508 (6th Cir. 2018commenting that the defendant, convicted of
conspiracy to commit Hobbs Act robbery, did not address “any differences betweeatutoryst
and the Guidelines crieaof-violence definitions, or otherwise explain wi®poch and United
Satesv. Tibbs, 685 F.App x 456 (6th Cir. 2017)are notdispositive here”)see also United States
v. Perry, 703 F.3d 906, 910 (6th Ci2013)(instructing that “vinether a conviction is &iolent
felony’ under § 924(e) is analyzed the same way as whether a conviction ised€mnlence’
under USSG § 4B1.2"

Also, in the motions to supplementetitioner offers postJohnson case, including

Sessions v. Dimaya, 138 S. Ct. 1204 (2018)inited States v. Camp, 903 F.3d 594 (BCir. 2018),
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and a host of othdederal courtdecisions [Docs. 5], asnew authority to support hihnson
claim. Dimaya applied the reasoning tlohnson to invalidate the residual clause 18 U.S.C. §
16(b)’s definition of a “crime of violence” in the Immigration and Natiowyaditt. 138 S. Ct. at
1223. However, Dimaya did not invalidate, modify, or change the career offender guideline
Dimaya does not hel@etitioner.

Moreover, even afterDimaya, a Hobbs Act robberyremains apredicate “crime of
violence”for career offender purposaaderthe useof-force clausef § 924(c) United States v.
Richardson, 906 F.3d 417, 425 (6th Cir. 2018yerruled on other grounds, No. 18-7036, 2019
WL 2493913(U.S. Jun€el7, 20B); Camp, 903 F.3dat 597 (citingUnited Sates v. Gooch, 850
F.3d 285, 292 (6th Cir. 2017gee also Inre Gordon, No. 183449, 2018 WL 3954189, at *1 (6th
Cir. Aug. 14, 2018) (remarking that even Difnaya applies to § 924(c)(3)(B}hat ule has no
effect on [petitioner’'s] case because his convictions for Hobbs Act robberyycamidrimes of
violence under § 924(c)(3)(A)”").

Petitionernext argues that his prior convictions for armed robbery, aggravated robbery,
and attempted aggravated robbery do not constitute “violent felony convictions” agrhad te
defined in the guidelines. The Court infers that, based on these arguments, Pe&titilan@ing
that, absent these convictions, he&tbe necessary convictions foareer offender enhancement
[Doc. 5 at 2-3].

Unfortunately for Petitioner's challenge to his prior convictions, a Teepessbbery
conviction is a violent felony.In United Sates v. Mitchell, 743 F.3d 1054 (6th Cir. 2014), the
Sixth Circuit held that a Tennessee robbery conviction is “categoracallglent felony’ under ...
the ACCA” because it requires a degree of force that satisfies the ACCA’s dedartarse.ld. at

105860. Also, contrary to Petitioner’s suggestion that the Sixth Circuit “concedeéf18 that

11



Mitchell was “wrongly decided,” [Doc. 5 at 3], this circuit recently ruled thdit¢hell’s holding
applies with equal force to Tennessee robbery amtidssee aggravated robbenyriited States
v. Porter, 765 F. App’x 128, 129 (6th Cir. 2019The sameeasoning supporting that robbery and
aggravated robbery are violent felony convictions holasfor aTennessee attempted aggravated
robbery convictionUnited Satesv. Lester, 719 F. App’x 455, 458 (6th Cir. 2018ge also United
Sates v. Perry, 703 F.3d 906, 910 (6th Cir. 2013) (“Whether a conviction is a ‘violent felony’
under 8 924(e) is analyzed the same way as whether a conviction is a ‘crirokentei under
USSG § 4B1.2."). Therefore, Petitioner3ennesseeobberyrelated convictions were “prior
violent felony convictions” as that term is definedi8SGS§ 4B1.2(c)®

Finally, and perhaps most significantRetitioner was not c&sified or sentenced under
theguidelines’ residual clause in USSG § 4B1.2 [Oat 16]. Instead, Petitioner was sentenced
pursuanto his Rule 11(c)(1)(C) plea agreement, andthetguidelinesBecauselohnson has no
application inPetitioner's case any sentencing claim predicated dohnson is legally and
factually frivolous and provides no basis for relief.

4, I neffective Assistance Claim (Law and Analysis)

Although the Court has found that Petitioner’s claim of ineffective assisiancgimely
under § 2255(f)(1), the claisimilarly failson themerits

A petitioner alleging ineffective assistance must satisfy thep&vb test set forth in
Strickland v. Washington, 466 U.S. 668, 687 (1987). First, the petitioner must establish, by
identifying specific acts or omissions, that counsel’s performance wasedéi@nd that counsel

did not provide “reasonably effective assistandd,’ as measured by “prevaitj professional

6 A defendant has incurred “two prior felony convictions'iiiter alia, he committed the gtant offense
after he sustained at least two felony convictions of a crime of violdo8&G § 4B1.2(c).
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norms.” Rompilla v. Beard, 545 U.S. 374, 380 (2005). A court must presume that counsel’s
assistance was effective, and a petitioner bears the burden of showing othklagse.v.
Mitchell, 320 F.3d 604, 618.7 (6th Cir. 2003)Wong v. Money, 142 F.3d 313, 319 (6th Cir. 1998)
(instructing reviewing courts to “remember that ‘counsel is strongly preduo have rendered
adequate assistance and made all significant decisions in the exercise of regzafieddional
judgment™) (quotingStrickland, 466 U.S. at 690)%ee also Srickland, 466 U.S. at 689 (directing
that courts “must indulge a strong presumption that counsel’s conduct falls withirdtheange
of reasonable professional assistance; that is, the defendant must ovie@mesmption that .
.. the challenged action might be considered sound . . . strategy” (internal citatia )ni[T]he
constitutional right at issue here is ultimately the right to a fair trial, not to pesfaetsentation.”
Smith v. Mitchell, 348 F.3d. 177, 201 (6th. Cir 2003) (citiBigickland).

Second, a petitioner must demonstrate “a reasonable probability that, but for [sounsel
acts or omissions], the result of the proceedings would have been diff&eckland, 466 U.S.
at 694. “A reasonable probability is a probability sufficient to undermine confidientiee
outcome,”id., and “requires a substantial, not just conceivable, likelihood of a different result.”
Cullen v. Pinholster, 563 U.S. 170, 189 (2011) (citation and internal quotation snamktted). In
a guilty plea context, to establish prejudice a petitioner “must show that thereeé&sonable
probability that, but for counsel’s errors, he would not have pleaded guilty and would haeelinsis
on going to trial.”Hill v. Lockhart, 474 U.S. 52, 59 (1985). Yet, “[a]n error by counsel, even if
professionally unreasonable, does not warrant setting aside the judgment ohal @iotgeeding
if the error had no effect on the judgmer@rickland, 466 U.S. at 691see also Smith v. Robbins,

528 U.S. 259, 28586 (2000). Furthermore, if “it is easier to dispose of an ineffectiveness claim
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on the ground of lack of sufficient prejudice . . . that course should be follo@&edkiand, 466
U.S. at 697.

Petitioner submitthat he does not belietleathis counsel explaine him themitigating
factors applicable to his casand he speculates thdtis mental healtltondition would have
afforded him a basis for a downward departure [Doc. 1 at 4].

Mental conditions may be relevant in determiningethler a departure is warranted, if such
conditions, individually or in combination with other offender characteristicsprasent to an
unusual degree and distinguish the case from the typical cases covereduigiehees. USSG
5H1.3 Mental and Emabnal Conditions(Policy Statement)(Sentencing Guidelines Manual
(2015)) In some cases, a downward departure may be appropriate for specificritgatrpeses.
Id. (citing USSG 5C1.1 Application Note 6).

The Sixth Circuit hasrépeatedly founéhformation relating to an individual’s. . . mental
health . . . among other things, to be relevant to sentehdihgted Satesv. Pineda, 755 F. Apfx
543, 548 (6th Cir. 2018 (Stranch, J., concurringhus, ©ounselmay give ineffective assistance
by failing to seek a downward departusberethe supporting evidence of the mental condition
might have convinced the Court to adjust a sentence downwiiided States v. Parker, 57 F.
App’'x 803, 805 (10th Cir. 2003)lenying a certificate of appealabilitshere a petitioner failed to
showa “reasonable probability” that the court would have imposed a shorter sentence had counsel
sought a downward departure for his mental health history).

Here, Petitioner does not offer the Court any facts to flesh oudldie. For example,
Petitioner does not identifghe mental condition from which he suffers tipresent “to an
unusual degree” or distinguishable from mental disordéitypical cases.”Similarly, Petitioner

fails to connect his unstated mental condition to the facts of his cas¢hose of other casas

14



show that hignental disability is such thatqualifies for a downward departur@ithout factual
support, Petitioner'sneffective assistancelaim is conclusory. A motion that merely stase
general conclusions of law without substantiating allegations with facts is witgal merit.
Loum v. Underwood, 262 F.2d 866, 867 (6th Cir. 195%)nited Sates v. Johnson, 940 F. Supp.
167,171 (W.D. Tenn. 1996).

Furthermore, there are mtlegations of prejudice. To paraphrase the paramount case on
guilty-plea prejudice flowing from counsel’s deficient performance, “Petitioner didliegean
his [8 2255 motion] that, had counsel correctly informed him about his [mitigating Sadter
would have pleaded not guilty and insisted on going to triblifl, 474 U.S. at 60 Too, as the
United States argues in its response, the Court’s acceptance of therptraeadpbliged it to
impose the 240-month sentence and left no room to downnaegiart from that sentence

Lastly, according td’etitioner'smental evaluation, hggrinciple diagnosis was malingering
and his current conditions were determined to be -inedited and not to require special
considerations in prison placement [Doc. (8Baled), Case No. 2:A0R-111]. The Court had
access to the mental evaluation, would have considbeedvaluation had Petitioner's mental
condition been advanced as a basis for downward departure, but enclecuimstancgsresented
in the recordyvould have not have granted one, had counsel so m@@ahsel is not required to
advanceéhollow arguments to avoid a charge of ineffective assista€rcgt v. Foltz, 804 F.2d 944,
94647 (6th Cir. 1986), and cannio¢ ineffectivefor failure to mise a goundless claim Greer v.

Mitchell, 264 F.3d 663, 676 (2001Petitioner’'sineffective assistanadaim lacks merit.
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1. OTHER PENDING MOTIONS

Petitioner argues, in his motion requesting caypointed counsdDoc. 3], that he is
incarcerated and is unable to investigate all the existing issues in his @dbg enplication) that
appointed counsel could perform that task for him.

Because Petitioner's 8 2255 motion is untimely, lacks merit, does not entitle him to
collateral relef, and will be denied, his motion for appointment of couni] ill be DENIED
as moot. For the reasons expressed earlier in this Opinion, Petitioner’'s motiappleanent
[Docs. 4-5]will be GRANTED.

IV. CONCLUSION

In view of the foregoing law andnalysis of Petitioner's claims, as discussedhis
Opinion, Petitioner’s motion to vacate, set aside, or correct his sentencel [Doit be DENIED
and DISMISSED.

V. CERTIFICATE OF APPEALABILITY

Under 28 U.S.C. 8§ 2253(c)(2), the Court must deternvitether a certificate of
appealability should be grantedA certificate should issue if a petitioner has demonstrated a
“substantial showing of a denial of a constitutional rig28 U.S.C. § 2253(c)(2)A petitioner
whose claims have been rejectediom merits satisfies the requirements of § 2253(c) by showing
that jurists of reason would find the assessment of the claims debatable or v@aok v.
McDanidl, 529 U.S. 473, 484 (2000)A petitioner whose claims have been rejected on a
procedural basis must demonstrate that reasonable jurists would debate theessrretcthe
Court’s procedural rulingld.; Porterfield v. Bell, 258 F.3d 484, 485-86 (6th Cir. 2001).

Having examined eadf Petitioner’s claims under tf&ack standard, the Court finds that

reasonable jurists could not find that the dismissal of his claims or the procedingd made on
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the claims was debatable or wrorgecause reasonable jurists could not disagréetive Court’s

denial of the § 2255 motion and could not conclude that issues offered in the motion are “adequate
to deserve encouragement to proceed furthdiler-El v. Cockrell, 537 U.S. 322, 327 (2003),

the Court willDENY issuance of a certificatd appealability. Fed. R. App. P. 22(b). The Court

will CERTIFY that any appeal from this action would not be taken in good faith, FegopgR PA

24(a), and consequenthyill DENY Petitioner leave to proceed forma pauperis on appeal.

A separate judgnme will enter.

IT1SSO ORDERED.

ENTER:

s/ Leon Jordan
United States District Judge
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