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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
GREENEVILLE

JASON E. STRIMEL, )
Plaintiff, ))
V. )) CIV. NO. 2:16-cv-226-MCLC
NANCY BERRYHILL, ))
Acting Commissioner oBocial Security, )
Defendant. : )

MEMORANDUM OPINION AND ORDER

This matter is before the United States MagtstJudge with conseaf the parties and by
order of reference [Doc. 17] for disposition and it a final judgment. Plaintiff's application
for Title 11 Disability Insurance Benefits arad/ Title XVI Supplemental Security Income under
the Social Security Act was administratively dmhfollowing a hearing lbere an Administrative
Law Judge (“ALJ"). This is an action for judatireview of the Commissioner’s final decision
pursuant to 42 U.S.C. § 405(dgplaintiff filed a Motion for Judment on the Pleadings [Doc. 18]
and Defendant filed a Motion for Summary Judgment [Doc. 20].

l. APPLICABLE LAW — STANDARD OF REVIEW

The scope of review of the Commissionerigdings is narrow. The Court is confined to
determining (1) whether substantial evidencppsuted the factual findgs of the ALJ and (2)
whether the Commissioner conformed with thevad legal standards42 U.S.C. 8§ 405(gkee
Brainard v. Sec’y of Health & Human Serv889 F.2d 679, 681 (6th Cir. 1989). “Substantial
evidence” is defined as evidence that is more thamere scintilla and is such relevant evidence
as a reasonable mind might accept as adequate to support the challenged coiitisiwdson
v. Perales 402 U.S. 389, 401 (1971). It must be enougjustify, if the trid were to a jury, a

refusal to direct a verdict whdahe conclusion sought to be dravenone of fact for the jury.

Dockets.Justia.com


https://dockets.justia.com/docket/tennessee/tnedce/2:2016cv00226/78763/
https://docs.justia.com/cases/federal/district-courts/tennessee/tnedce/2:2016cv00226/78763/22/
https://dockets.justia.com/

Lemaster v. Sec’y of Health & Humans Se®82 F.2d 839, 841 (6thir. 1986). The Court may
not try the casée novonor resolve conflicts in the evidenecmr decide questions of credibility.
Garner v. Heckler745 F.2d 383, 387 (6th Cir. 1984). Evethi reviewing court were to resolve
the factual issues differently, the Commissioner’s decision must stand if supported by substantial
evidence Listenbee v. Sec’y of Health & Human Servi@& F.2d 345, 349 (6th Cir. 1988).
However, a decision supported by substantiadience “will not be upheld where the [Social
Security Administration] fails to follow its owregulations and where dh error prejudices a
claimant on the merits or deprive®tblaimant of a substantial rightBowen v. Comm’r of Soc.
Sec.A78 F.3d 742, 746 (6th Cir. 2007).

A claimant must be under a “disility” as defined by the Soci8lecurity Act to be eligible
for benefits. Within the statutory meaning, “disability” includes phygal and/or mental
impairments that are both “medically determiledland severe enough fwevent the claimant
from (1) performing his past jomd (2) engaging in “substantial gainful activity” that is available
in the regional or nationaconomies. 42 U.S.C. § 423(a).

A five-step sequential evaluation process igsgh disability determinations. 20 C.F.R. 88
404.1520 & 416.920. A dispositive finding at any step ends a reSesv/Colvin v. Barnhard75

F.3d 727, 730 (6th Cir. 2007). The complete review poses five questions:

1. Has the claimant engaged in substantial gainful activity?
2. Does the claimant suffer from one or more severe impairments?
3. Do the claimant's severe impairmerafone or in combination, meet or

equal the criteria of an impairment set forth in the Commissioner's Listing
of Impairments (the “Listings”), 2C.F.R. Subpart P, Appendix 1?

4, Considering the claimant's [Residual Functional Capacity], can he or she
perform his or her past relevant work?

5. Assuming the claimant can no longer penf his or her past relevant work
— and also considering the claimaate, education, past work experience,



and RFC — do significant numbers ather jobs exist in the national
economy which the claimant can perform?

20 C.F.R. §§ 404.1520(a)(4) & 416.920(a)(4).

It is the claimant’s burden to establisheartitlement to benefits by proving the existence
of a disability under 42 U.S.C. 883(d)(1)(A) or1382c(a)(3)(A). See Boyes v. Sec'’y of Health
& Human Servs46 F.3d 510, 512 (6th Cir. 1994). The Quoissioner has the burden to establish
the claimant’s ability to work at step fivisloon v. Sullivan923 F.2d 1175, 1181 (6th Cir. 1990).
I. RELEVANT FACTS AND PROCEDURAL OVERVIEW
A. Procedural History

Jason E. Strimel (“Strimel”), was found tovieathe severe impairments of degenerative
disc disease and borderline inéellual functioning per the DecisiérfDoc. 13, Transcript p.15)
(reference to “Tr” andhe page denote the administrativearel). He was a younger person under
the regulations at the tingé his January 8, 2013 apmdition, 20 C.F.R. 88 404.1563 and 416.963.
He alleged a disability onset date of Decemitds 2011, (Tr. 12), and his insured status expired
on December 31, 2011. (Tr. 15).

Strimel’s claims were initially deniezh June 27, 2013, and agaipon reconsideration on
October 14, 2013. (Tr. 107). An ALJ conduwtta hearing on Decerab 11, 2014. Plaintiff
testified; a Vocational Expert (“VE”) veapresent but did naestify. (Tr. 30-38).

The ALJ conducted the five-step analysiewaluating the claims. The ALJ’'s Decision,
(Tr. 13), made several findings, inding that Strimel was not disabled:

1. The claimant meets the insured statguirements of the Social Security
Act through December 31, 2011,

! Plaintiff's application andubmissions indicate he has akey condition and scoliosis.



2. The claimant has not engaged in $ab8al gainful activity since December
15, 2011, the alleged onset date (20 CFR 404.&5%&q, and 416.97 &t

seq);

3. The claimant has the following sevemapairments: degenerative disc
disease and borderline intelledtdianctioning (20 CFR 404.1520(c) and
416.920(c));

4. The claimant does not have an imp@nt or combination of impairments
that meets or medically equals the severity of one of the listed impairments
in 20 CFR Part 404, Subpart P, Appendix 1 (20 CFR 404.1520(d),
404.1525, 404.1526, 416.920(d), 416.925 and 416.926);

5. After careful consideration of the tie record, the undegned finds that
the claimant has the reésial functional capacity tperform medium work
as defined in 20 CFR 404.1567(a)da416.967(c) except it should be
unskilled and entry-level work;

6. The claimant has no past relevavork (20 CFR 404.1565 and 416.965);

7. The claimant was born on September 26, 1983, and was 28 years old, which
is defined as a youngardividual age 18-49, on the alleged disability onset
date (20 CFR 404.1563 and 416.963);

8. The claimant has a limited education and is able to communicate in English
(20 CFR 404.1564 and 416.964);

9. Transferability of job skills is not aissue because the claimant does not
have past relevant wio (20 CFR 404.1568 and 416.968);

10. Considering the claimant’s age, edtion, work experience, and residual
functional capacity, there are jobs that exist in significant numbers in the
national economy that the alaant can perform (20 CFR 404.1569,
404.1569(a), 416.969, and 416.969(a));

11. The claimant has not been under a disability, as defined in the Social
Security Act, from December 15, 201hotgh the date of this decision (20
CFR 404.1520(g) and 416.920(g)).
(Tr. 15-24)3

The Appeals Council denied Plaifig review request. (Tr. 2).

2 Strimel remained categorized as a yourggson at the time of the Decision.
3 A discussion follows many of the findings. Sutiscussion is not repeatbdre unless necessary.



B. Evidence in the Record

The Decision reviews and discusses the upihgy medical evidence. (Tr. 15-19).
Strimel’s brief summarizes the record evidefigec. 19, pp. 2-5] and the Commissioner’s brief
does likewise [Doc. 21, pp. 2-7]. The transcrjointains records from the consultants who
examined Strimel, Wayne P. Gilbert, M.D. regjag physical conditions and Arthur Stair, M.A.
and Charlton Stanley, Ph.D. fonental conditions. (Tr. 257-62ptate agency reviewers also
reviewed and opined about Strirseconditions. (Tr. 57-94). Reference to the evidence herein,
both medical and otherwise,asly set forth as necessary.
lll.  ANALYSIS

On appeal, the primary issue for reviewwhether substantial evidence supports the
Commissioner’s decision. Plaintiff Strimel argube ALJ erred in the angis of his subjective
complaints and credibility, erred in finding hestthe residual function capacity to perform a full
range of medium work, and erred by relyingonghe Medical-Vocational Guidelines and Grid
instead of a vocational expert given his memtgdairments and restrictns. [Doc. 19, pp. 7-10].
A. Evaluation of Subjective Complaints

“An ALJ is not required to accept a claimant's subjective complaints and may properly
consider the credibility of daimant when making a deteination of disability.” Jones v. Comm'r
of Soc. Se¢336 F.3d 469, 476 (6th Cir. 2003) (citationsitbed). Further, “[a]n ALJ’s “findings
based on the credibility of the applicant are tab®orded great weight addference, particularly
since an ALJ is charged with the duty of ehsng a witness’s demear and credibility."Walters
v. Comm’r of Soc. Sed 27 F. 3d 525, 531 (6@ir. 1997). The assessmentopédibility must be
supported by substantial evidenkzk.

With regard to cases in which the symptashshe underlying conditions are the claimed
cause of the disability, as is the situation here, the Sixth Circuit has offered additional guidance

relative to assessing credibility and subjective complaints:



Where the symptoms and not the ungieg condition form the basis of the
disability claim, a two-part analysis issed in evaluating complaints of disabling
pain. 20 C.F.R. § 416.929(duxton v. Halter246 F.3d 762, 773 (6th Cir.2001);
Felisky v. Bowen35 F.3d 1027, 1038—-39 (6th Cir.1994). First, the ALJ will ask
whether the there is an underlying medicdiyerminable physical impairment that
could reasonably be expected to produce the claimant's symptoms. 20 C.F.R. 8
416.929(a). Second, if the ALJ finds that sachimpairment exists, then he must
evaluate the intensity, persistence, and limiting effects of the symptoms on the
individual's ability to do basic work activitiel. Relevant factors for the ALJ to
consider in his evaluation of symptomslirde the claimant's daily activities; the
location, duration, frequency, and intensafysymptoms; factors that precipitate
and aggravate symptoms; the type, dosaffectiveness, and side effects of any
medication taken to alleviathe symptoms; other treatmt@indertaken to relieve
symptoms; other measures taken to relisymptoms, such as lying on one's back;
and any other factors bearing on the limaa$ of the claimanto perform basic
functions.ld.; see alscSoc. Sec. Rul. 96—7p, 1996 WL 374186, at *2—-3 (July 2,
1996) (Policy InterpretatioRuling Titles 1l and XVI: Evaluation of Symptoms in
Disability Claims: Assessing the Creditylof an Individual's Statements).

Rogers v. Comm'r of Soc. Set86 F.3d 234, 247 (6th Cir. 2007).

The ALJ followed the aforementioned proceasd found that Plaintiff has underlying
medically determinable impairments relating to his back (Tr. 15). The ALJ then evaluated the
intensity, persistence and limiting effects of thermled symptoms on the ability to do basic work
activities pursuant to the relevant factors identifieRagers

The ALJ primarily relied on the dearth ofedical evidence and treatment historio

support his determinations as to subjective comigand credibility asontemplated SSR 96-7p

“ Plaintiff sought disability baskeupon two medical issues, “problemvith kidneys” and scoliosis.
(Tr. 46). The ALJ found one severe medical impant, specifically degenerative disc disease,
along with borderline iellectual functioning.

® Plaintiff indicated he lacks b&h insurance during his testimy in response to his counsel’s
guestion but did not explain howwhether this has affected his treatment or assert that his insured
status affected treatment sought prior to or subsedqa¢he alleged disability onset date. (Tr. 35).
He does not raise error heom this topic, however.

® This Ruling was in effect at the time tie hearing and Decisiomut was subsequently
superseded by SSR 16-3p on March 28, 2016.



andRogers The Sixth Circuit authority specificallyddresses the relationstop alleged pain to
sparse treatment: “When a claimant alleges pasesere as to be disai, there is a reasonable
expectation that the claimant will seek examinmabotreatment. A failure to do so may cast doubt
on assertions of disabling pain.Strong v. Soc. Sec. Admi88 F.App'x 841, 846 (6th Cir.
2004)(citations omittedysee also Myatt v. Comm’r of Soc. S@561 F.App’x. 332 (6th Cir. 2007)
(explaining that a modest treatment regirseimmconsistent with total disability).

Plaintiff's medical records are very limitetthere are no mental health records except for
the consultative repoft(Tr. 244-384). The few records referring to a back condition address little
about history or symptoms, beyond pain, and daddtess treatment. (Tr. 367). In fact, Strimel
sought no treatment for his back until 2014. (Tr. 16, 264, 359).

The absence of efforts by Plaintiff to obtdheatment, in the face of the reasonable
expectation that he would seek treatment and putigation, undermines Plaintiff's claims of
disabling pain and limitations. The same is taiePlaintiff's erratictreatment for his kidney
conditions, which were the primary issues idieedi in the February and October 2013 function
reports he completed for the Social Secubitiministration (Tr. 198-205, 214-21). The failure to
pursue recommended kidney evaluation and camadidtiple months, (Tr. 335, 318-22), and lack
of compliance with prescriptions issued to hinparsuit of medication toontrol symptoms also
undermine Plaintiff's asertions. (Tr. 36-37).

The ALJ addressed Plaintiff's activities of daily living in conjunction with his subjective
complaints. Strimel submitted information aboutlsuactivities as a part of his disability
application. (Tr. 197-202). His tzities include meapreparation, visiting his mother, spending

time with his girlfriend and doing tigs such as walking, throwingbeall, or going to the store.

" Many of the documents in the medical sectiotheftranscript contain no medical data, such as
general discharge insictions, or medical data that is notpaularly pertinent here, such as blood
test results. (Tr. 247-48, 280-83).



(Tr. 197-202, 214-18). The ALJ notélaese activities and then aptipserved that this range of
activities are not limited in the manner one woutgext in light of the complaints of disabling
symptoms and limitations. (Tr. 22).

Work history may be weigheith evaluating credibility anéhtensity and pesistence of
symptomsSee20 C.F.R. § 404.1529(c)(3) & 416.929(c)(B)good work history and attempts to
continue working in spite of dability may support credibilitysee White v. Comm’r of Soc. Sec.
312 F.App’x 779, 789 (6th Cir. 2009), while poor worktbry “might stem from [an] inability to
work as easily as [an] unwillingness to worB¢haal v. Apfell34 F.3d 496, 502 (2d Cir. 1998).

Strimel’s history prior to the alleged dishtyionset in December 2011 began in 2003 when
he was about age 20. (Tr. 187). The histospmradic with severdlll years between 2003 and
2011 in which no employment was identified on Rti#iis application and no earnings listed on
his earnings reports. (Tr. 168-71, 18Vhe ALJ properly noted the sporadic work history raised a
guestion as to whether his ongoing unemploymexs actually the resubf medical issuesld.)

The ALJ ultimately determined Strimel does not have medically determinable impairments
that would be expected to result in the restrtiolaimed, a topic diseged at greater length in
Section B herein, and that the allegations of disglgain and symptoms were not entirely credible
or supported by the evidencéd.j The Court concurs with this ayals and gives gat weight to
same per the case authority. Thus, the recordtmsubstantial evidence to support the Decision.
B. Residual Functional Capacity for Medium Work

Plaintiff alleges the finding that he has tkesidual functional capacityRFC”) to perform
medium jobs was not supported by the recoidexnce or the opinion of the consulting medical
examiner, Dr. Wayne Gilbert. He also arguesttmaistate agency reviewers opined that Plaintiff

had postural limitations and the ALJ erroneodalied to consider same. [Doc. 19, p. 9].



In April 2014, Dr. Gilbert eamined Plaintiff and diagnosestoliosis. While noted a
congenital obstruction of the utgrelvic junction was reported, haddiot indicate he concurred.
(Tr. 265).

Dr. Gilbert’s report describethe results of his testing #laintiff's strength, range of
motion and physical movementgTr. 265). Plainff had a full range of motion in his upper
extremities and shoulders, cervical spine, elbowstsythands and fingers, hips, knees and ankles,
while experiencing some pain and limitation in lanbpine flexion. (Tr. 265). He had a range of
strengths in his major muscle groups and wds &b stand on eitheioot and manipulate the
opposite foot, squat and stand bapkand walk on his heels and todd.)( After listing these test
results, Dr. Gilbert identified Strimel's “anticipated limitations”:

The patient can sit for 30 minutes, stand for 10 to 15 minutes. He can walk 50 feet.

He can lift 10 pounds and he can gatf pounds occasionally. [T]hese physical

complaints may be exaggerated. It is@péted that, if he d@anot have correction

of the reported urinary prodain, that he could well delap renal failure and require

such things as dialysis or renal transplant at some time in the future, this will not

likely be done if he does not have soseet of medicainsurance coverage.

Medical evidence of the record provided was reviewed and these findings were
considered in the overall assessment of the patient.

(Tr. 266).

The ALJ gave “little weight” to Dr. Gilb&s opinion because he believed the assessed
limitations were inconsistent with the overall objective medical findings of record and due to the
physician’s statement that Strimel’s physicahgtaints “may be exaggerated.” (Tr. 23).

State agency reviewers, fdaniel Robinson, M.D. and Joseph Curtsinger, M.D., also
provided opinions, although neither physicallkamined Plaintiff. While the reviewers
acknowledged that Strimel’'s impairments abplroduce some of the symptoms reported, both

found Dr. Gilbert’s report overly restrictive basapon the evidence of record. (Tr. 61-62, 89-90).



The reviewers believed the claimed intensity, pg¥sie and limiting effects were not credible to
the extent described. Plaintiff's activitiesdd#ily living served to bolster this beliefd().

The reviewers next addressed Plaintiff ®onal limitations and determined he could
occasionally lift 50 pounds, frequently lift 2%ynds and stand, walk and sit (with breaks) for
about 6 hours in an 8-hour workddTr. 60, 88). With regard feostural limitations, the reviewers
noted that Plaintiff can frequently climb ramgusd stairs, occasionally climb ladders, ropes and
scaffolds, frequently balance, stos&pgel, crouch and crawl. (Tr. 61, 89).

The reviewers’ limitations reflect a residdanctional capacity tperform medium work:

Medium work involves lifting no more &m 50 pounds at a time with frequent

lifting or carrying of objects weighing up to 25 pounds. Hsone can do medium

work, we determine that he or sten also do sedenyaand light work.

20 C.F.R. 88 404.1567 & 416.967. The ALJ gave “saraght” to the reviewers’ opinions and
found Plaintiff had the residual functidreapacity to perform medium work.

The medical records existing prior to and aftex alleged disability onset date are very
limited; there are no mental healtrcords beyond the consultative reofthe medical records
relative to Plaintiff's back andition are primarily radiologic ports (Tr. 367) and offer no
information or history as to syrtgms and pain and do not addresatment. Plaintiff appears to
have sought no treatment for his back until 2014 eni@ct, reported to Dr. Gilbert in April 2013
that he had x-rays of his back after a motoleyccident in 2008 with “no followup” thereafter.
(Tr. 16, 264, 359). The few office treatment notes $omu Plaintiff’'s urologtal and kidney issues
or other complaints, not his pumbed back condition. (Tr. 2582, 318-37). Even those records
reveal Plaintiff's limited pursuibf treatment. As the ALJ aptlyotes, a local hospital advised

Plaintiff obtained a urology evaluation withspecialist in Januarg013. (Tr. 23, 328, 336).

8 Many records in the Transcript's medical sectiontain no actual medical data, such as general
discharge instructions, or the dadanot particularly pertinertio disability. (Tr. 247-48, 280-83).
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Plaintiff delayed obtaining an evaluation umiid-November 2013 after which time surgery was
performed and symptom relief achieyat least in part. (Tr. 22, 318-22).

Plaintiff also failed to seek treatment relatteehis mental health conditions despite his
complaints of depression and hyperactivity. (Tr. 22, 257). Plaintiff told the consulting examiner
for Dr. Charlton Stanley’s report that he suéfé from these conditions, but was not taking any
medications for them and had not sought rmlemealth treatment since approximately 2008) (

There is substantial evidenceytozularly in the fam of medical opinios, to support the
residual functional capacity ebtshed by the ALJ. The absen of objective and diagnostic
medical evidence supports this determination. Abhé&'s analysis of thelaimant’s credibility
and subjective complaints, which this Couréyously found approprie, further supports the
determination. Therefore, the Court finds no ermothe ALJ’s determination as to Plaintiff's
residual functional capacity.

C. Step Five Errors

At step five of the sequential analysis, @@mmissioner carries thmirden of proving the
availability of jobs in thenational economy that a claimtas capable of performing&ee Jordan
v. Comm’r Soc. Secb48 F.3d 417, 42@®th Cir. 2008)Walters v. Comm’r of Soc. Set27 F.3d
525, 529 (6th Cir.1997). An ALJ is not requiredrely on vocational examiner testimony to
satisfy this burden in every case. Rathea]r[ALJ can use Medical-Vocational guidelines or
‘grids,” found at 20 C.F.R. Part 404, SubpartAppendix 2, at the fiftrstep of the disability
determination after the claimant has beennd not to meet the requirements of a listed
impairment, but found nevertheless incapatblperforming past relevant workKyle v. Comm’r
of Soc. Se¢609 F.3d 847, 855 (6th Cir. 2010). The grate a shortcut to avoid the need for
vocational expertddurt v. Sec’y of Health & Human Serv816 F.2d 1141, 1142 (6th Cir. 1987).

Sixth Circuit authority provides guidance redjag the appropriate use of the grids:

[T]he SSA may not rely on the grids aloieemeet its step-five burden where the

evidence shows that a claimant has nortexl impairments that preclude the
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performance of a full range of work agaven level. Normally, where a claimant
suffers from an impairment limiting onlyiff] strength (i.e. exertional limitations),
the SSA can satisfy its burden through reference to the grids without considering
direct evidence of the availability of jobzat the particular claimant can perform.

Jordan 548 F.3d at 424 (citation omitted). A nonexertional impairment impacts a claimant’s
“ability to meet the demmals of jobs other than the strength demands.” 20 C.F.R. § 404.1569a &
416.969a. Examples of such impairments inclodevousness, anxiety, depression, difficulty
maintaining concentration, and difficulty underatang or remembering detailed instructiolus.

The existence of a nonexertional impairmenthsas one arising from a mental condition,
may periodically make the application of the gm@ppropriate. “A metal impairment must
produce work-related limitations that significandifect the claimant’s ability to perform a full
range of work at a given exestial level before a mental impairment precludes the use” of the
grids. Moon v. Sullivan923 F.2d 1175, 1182 (6th Cir. 1990). An allegation of a nonexertional
limit is insufficient to eliminate the grids as artiop; rather the key factas “whether the alleged
impairment is severe enough ttealthe conclusion that the claimacould do a full range of work
at the specified levelCole v. Sec’y of Health & Human Sen&20 F.2d 768, 772 (6th Cir. 1987);
see also Collins v. Comm'r. of Soc. S&57 F.App’x 663, 670 (6th Cir. 2009). However,
“[r]eliance on the grids in thpresence of nonexertional limitatiorequires reliable evidencef
some kind that the claimant’s nonexertional limagas do not significantly limit the range of work
permitted by his exertional limitationsShelman v. HeckleB21 F.2d 316, 321 (6th Cir. 1987)
(emphasis added). Lastly, where the medical-vocational gelides are inapplicad, it is proper

for the ALJ to obtain vodenal expert testimonysee Damron v. Sec. of Health & Human Servs.,

® The Commissioner notes the requirement that axestienal limit must be significant or severe
enough to effect the ability to do a full range of work and cites a similar case, Moon v. Sullivan,
923 F.2d 1175 (B Cir. 1990). However, the Commissioramits reference to the requirement
that reliable evidence must existshow the limitations are not so significant as to limit the range
of work. The Commissioner also relies upon SBFOp. However, this ruling is not particular
informative here since its focus, as specifiedhi title of the rulingis sedentary, not medium,
work.

12



778 F.2d. 279 (6th Cir. 1985ee also Tobeay v. Halt&21l F.App’'x 309, 311 (6th Cir. 2001).

The Plaintiff believes the ALJ erred by soledlying upon the grids tdetermine that jobs
exist in the national economy gj@te Plaintiff having nonexednal limitations, both mental and
postural. He urges that VE testimony was required.

Regarding nonexertional postuliaitations, the reviewers opined Plaintiff can frequently
climb ramps, stairs, ropes and scaffolds and fretipibalance, stoop, nédecrouch and crawl, but
only occasionally climb laddergTr. 61, 89). Social SecuritiRuling 85-15 offers guidance
regarding the impact of postlilfanitations on available jobs. For climbing and balancing, the
ruling indicates that “[w]here person has some limitation itirabing and balancing and it is the
only limitation, it would not ordinarily have a sidicant impact on the broad world of work.”
SSR 85-15. The most conservative climbingl dalancing limitation for Plaintiff here is
occasional ladder climbing. He can frequently perftrenother climbing and balancing activities.
The balancing and climbing limitations are unlikelyirtgpact the available s for a person with
Plaintiff's characteristics pehe ruling, therefore use tife grids was not precluded.

As to stooping, kneeling, crouching and cliag, the ruling acknowldges these are more
strenuous positions and provides:

If a person can stoop occasitpdfrom very little up toone-third of the time) in

order to lift objects, the sed&ary and light occupationdlase is virtually intact.

However, because of the lifting require for most medium, heavy, and very heavy

jobs, a person must be able to stoop fretjygfrom one-third to two-thirds of the

time); inability to do so wuld substantially affect édmore strenuous portion of

the occupational base. This is also timrecrouching (bending the body downward

and forward by bending both the legs apthe). However, crawling on hands and

knees and feet is a relatively rare atgieven in arduous wk, and limitations on

the ability to crawl would be of little sigincance in the broad world or work. This

is also true of kneeling (bending the legthatknees to come to rest on one or both

knees).

SSR 85-15. Plaintiff is limited tivequent stooping. The occupatibbase for sedentary and light

work (which a person with a medium RFan perform under 20 C.F.R. 88 404.1657 & 416.967)

13



is not impacted per the ruling. &luling also contemplates tteaperson who can stoop frequently
will be able to perform most medium jobs, meaning the occupational base for a person with a
medium RFC is not eroded. Finally, crawling and kneeling viewed rare work activities by the
ruling. Thus, an ability to frequently performefe posturals would have little, if any, impact on
the occupational base. The use of the grids med precluded by thegestural limitations.

With regard to mental conditions, Plafhtinderwent a consultative mental examination
as reflected in the report of D€harlton Stanley and Mr. ArthiBtair. The report states, among
other diagnoses, that Plaintiff has attentioficitehyper-activity disorderborderline intellectual
functioning, and dysthymic disorder. (Tr. 261-6Zhe ALJ listed Dr. Stanley’s opinions as to
Strimel’s limitations, specifically that he is miyjdto moderately impa&d in his ability to
understand simple information or directions with the capacity to put the information or directions
to full use. (Tr. 23). The Decisiailso identifies the examiner’s omn that Plaintiff is moderately
impaired in his ability to comprehend and ieyplent multistep complex instructions, maintain
persistence and concentoat on tasks for a full workday andorkweek and adapt to changes in
the workplace due. (Tr. 23, 261-62). The AL¥g&tanley’s opinion ‘@me” weight. (Tr. 23).

Two non-examining state agen®viewers also issued mentabkidual functnal capacity
assessments. In May 2013, Dr. Frank Kupstas opivedtrimel has moderate limitations in his
ability to understand, rememband carry out detailed instriens, maintain attention and
concentration for extended periods, completenormal workday rad workweek without
interruptions from psychological based symptpmperform at a consistent pace without an
unreasonable number and length of rest breaksract with the general public and respond
appropriately to changes inghvork setting. (Tr. 62-63).

Dr. Rebecca Hansmann made a similar assessment in October 2013. (Tr. 90-92). She

agreed with Dr. Kupstas’ limitations and identifiadditional moderate limitations. Specifically,
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Plaintiff has moderate limitations in his ability perform activities within a schedule, maintain
regular attendance, be punctual within customalgrance, work in coordination with and in
proximity to others without begndistracted by them, accept instians and respond appropriately
to criticism from supervisorral get along with coworkers or grs without distracting them or
exhibiting behavioral extremes. (B0-91). She wrote in a narratitheat Plaintiff can occasionally
interact with the public, co-workeend supervisors and would wdrktter with things than with
people. (Tr. 91). The ALJ gave the opinions of the reviewers “some” weight.

The ALJ ultimately found that Plaintiff onljas the severe impairment of borderline
intellectual functioning but acknowledged this condition “resuitsignificant limitations of
functioning and which were considered in amtyiat the claimant’s reduced residual functional
capacity assessment.” (Tr. 22). The ALJ thetemheined that the opinion reports regarding
Plaintiff's mental abilities gspported a medium residual functional capacity (which necessarily
includes light and sedentary work) with a limitattito unskilled, entry-levgositions. However,
the ALJ neither explained why loaly gave “some” weight to thapinions, nor identified which,
if any, of the many restrictions imitations listed by thexperts he felt weregalicable to Plaintiff
in light of the acknowledgement that Plaintifffeental condition causegsiificant limitations. In
fact, it appears #h ALJ did not adopany of the limitations given th Decision’s inexplicable
silence on this topic.

The ALJ ultimately relied solely upon the Medi-Vocational Guidelines to find that there
are “approximately 2,500 separate sedentary, legit medium unskilled jobs in the national
economy” the Plaintiff could perform. (Tr. 24).

The ALJ erred with regard to step five. The ALJ improperly failed to identify the
nonexertional limits he adopted or accepted drweiaccepted none, why the opinions of the experts

were ostensibly rejected as to these limitéawor of the ALJ’s judgment. It seems implausible

10 A vocational expert was presenttag hearing (Tr. 30), but the Aldid ask the VE any questions.
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and inconsistent that the ALJ would accept ngiven the aforementioned acknowledgement of
the impact of Plaintiff’'s borderline intellectualrfctioning. Further, wholly rejecting the expert
medical or mental health opiniemequires the ALJ to rely on othevidence or authority in the
record to substitute his opinion for the examiner and reviewer opinies.Simpson v. Comm’r
of Soc. Sec.344 F. App’'x 181, 194 (6th Cir. 2009). the ALJ adopted restrictions or
impairments, which is not evident in this cdset found they were not Hiciently significant to
preclude use of the grids, reliable evidence and an explanation wawdskkbe required under
ShelmanThe absence of an explanation makes it imjes$or the claimant or the Court to follow
the ALJ’s reasoning on a matter that has a deffect on the outcome of this case. See SSR 06-
03P, 2006 WL 2329939 at *6 (statiftpe adjudicator generallyhsuld explain theveight given

to opinions from . . .“other sourcexi otherwise ensure that thesclission of the evidence in the
determination or decision allows a claimantsabsequent reviewer to follow the adjudicator's
reasoning, when such opinions may have an effect on the outcome of the case.”).

The existence of four (4) to fourteen (14) moderate lioma arising from a mental
condition the ALJ found to be gere clearly raises the obviogsestion of whether Plaintiff's
ability to perform a full range ofork at a given exertional levelould be significantly affected
by such nonexertional limitations. Reliable ende demonstrating that nonexertional limits do
not significantly limit the range of work availabthe claimant was thuequired in order for the
ALJ to rely solely upon the gridShelman821 F.2d at 321. Accordingly, the ALJ’s non-disability
finding must be reversed and this case remarfde further evaluatiorand consideration in
accordance with the Court’s Order.

IV.  CONCLUSION
Based upon the foregoing, Plaffis motion for judgment orthe pleadings [Doc. 18] is
GRANTED and the Commissionemsotion for summary judgment 2. 20] is DENIED for the

reasons stated herein. The matter is remanded for proceedings in accordance with this Order.
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SO ORDERED:

s/Clifton L. Corker
UNITEDSTATESMAGISTRATE JUDGE
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