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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT GREENEVILLE

SHERISE HINKLE

Petitioner,

Nos. 2:15CR-66-JRGMCLC
2:16CV-267JRG

V.

UNITED STATES OF AMERICA,

N N N N N N N N

Respondent. )

MEMORANDUM OPINION

Before the Court is Petition&herise Hinkles pro se motion to vacate, set aside, or correct
her sentence unde?8 U.S.C. § 2255 [Docl].! The United States responded in opposition
Petitioner's motiorfDoc. 4]. Petitionerdid not reply tothe Government’s responsélhe Court
finds the materials thus submitted, together with the record otinderlying criminal case
conclusively showthat Petitioneris not entitled to relief on the claims asserted énrhotion
Accordingly, the Court will decide this matter without an evidentiary heaifegUnited States
v. Todarq 982 F.2d 1025, 10286 Cir. 1993).

For the reasons discussed beldlag Courtwill find that Petitioner's § 2255 motias
without merit andthus,will DENY andDISMISS the motionW|TH PREJUDICE.

l. PROCEDURAL AND FACTUAL BACKGROUND
Petitionerwas charged ircount oneof a onecount information with conspiracy to

distribute and possession with the intent to distribute 50 grams or more of metteamnipégin
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violation of 21 U.S.C. 88 846 and 841(b)(1)(®pocs.4, 10, Case No. 2:16R-66]. On June 12,

2015, Petitioner agreed to plead guilty, pursuant to a negotiated plea agreement, to the
methamphetamine conspiraay charged in the imrmation[Doc. 5,Case No. 2:1%R-66]. As

a factual basis for her @ePetitioner stipulated to the following additional facts:

Thedrugtrafficking conspiracynvolvedmore than 50 grams of actual methamphetamin
[Doc. 5 at 2, Case No. 2:4BR-66]. The schem@perated by means ob-conspirators traveling
from Northeast Tennessee to areas surrounding Atlanta, i@dorgbtain metamphetamine and
transporting the methamphetamine badddeotheasTennessefd.]. The methamphetamine then
would be distributed to others, including methamphetamine asdiadicted and unindicted co-
conspiratorsif.]. For her part in the conspirgdyetitioner made multiple trips to Georgia, alone
and with ceconspirators, to obtain methamphetamine from several sourceshewds aware
that coconspirators shared a common source of supply in Gefidjiat 3]. At one point,
Petitioner assumedsignificant role in the conspiracy and “fronted” or sold methamphetamine on
two occasionsn May, 2014to a confidential informantA few days after the first transaction,
Petitioner facilitated payment for drugs she provided to the confidential inibbyiaeceiving the
funds on her Green Dot caridl | at 3].

Officers, who were looking for a coconspirator on an outstanding warrant, found him
hiding in Petitioner’'s residenceA subsequensearch of the residenggelded 64 grams of
methamphetamine alh wasintended for resale and two handg(iias]. Petitioner acknowledged
that she should be held responsible for more than 500 grams but less than 1.5 kilograma$ of act
methamphetamine.Petitioner also agreed that a tewel enhancement for possessiof a

dangerous weapon or firearm under U.S.S.G. § 2D1.1(b)(1) should apply d.her [



On June 2, 2015,ten daysafterthe filing of the plea agreemerietitioner pledguilty to
themethamphetamine conspiradyoc. 10, Minute Entry, Case No. 2:46R-66]. Thereafter, the
United States Probation Offigesueda Presentence Investigation Rep6R{R) to assist the
Court in sentencing Petitiondd@c. 21, PSR (sealed)Case No. 2:1%R-66].

Using thequantity of drugs involved in the offense of at least 500 grams but less than 1.5
kilograms of actual methamphetamitiee probation officer who prepared the P&Rermined
that Petitioner’s base offense level vags[id. at 1 19]. A two-level enhancement for possession
of a dangerous weapon, to whitle partiehad agreedresulted in an adjusted offense level of 36
[Id. at 1120, 24. A threelevel reduction for acceptance of responsibility decreasedotedr
offense levelto 33, which, along with acriminal history category of lyielded an advisory
Guidelines range df35 to 168 monthdd. at126-27, 34, 64]. Neither party objected to the PSR
[Docs. 22, 25, Case No. 2:15R-66].

Based on Petitioner’s substantial assistance to the government, the Courtdimifge
monthterm of imprisonmenrt-below Petitioner'sguidelines rangand her 12dnonth statutory
mandatory minimum senteneeanda5-yeartermof supervised releagboc. 21, PSR 1 6Doc.

36 (Judgment)Doc. 37 (Statement of Reasons) (), Case No. 2: 182 R-66]. Petitioner did
not file a direct appeatonsonant with the appeahiver provision in the plea agreement [Doc. 5,
19(a), Case No. 2:16R-66]. Insteadshe submittedhis timely pro se 8§ 2255 motion to vacate
[Doc. 1].

. STANDARD OF REVIEW

To obtain relief under 28 U.S.C. § 2255, a petitioner must demonstrate “(1) an error of
constitutional magnitude; (2) a sentence imposed outside the statutory limits; oe R)ranf fact
or law . . . so fundamental as to rendwer éntire proceeding invalid.Short v. United Stateg71
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F.3d 686, 691 (6th Cir. 2006) (quotiipllett v. United States334 F.3d 491, 4987 (6th Cir.
2003)). To warrant relief under 28 U.S.C. 8§ 2255 because of constitutional error, the error must
beone of constitutional magnitude which had a substantial and injurious effect or infaretice
proceedings.Brecht v. Abrahamsorb07 U.S. 619, 637 (1993) (citation omitted) (8§ 2254 case);
Jefferson v. United State$30 F.3d 537, 549 (6th Cir. 2013)pplying Brechttest to § 2255
motion).

To warrant relief for a nowonstitutional error, petitioner must show a fundamental defect
in the proceeding that resulted in a complete miscarriage of justice or anoagregior that
violated due procesRRed v. Farley 512 U.S. 339, 354 (1994iggs V. United State209 F.3d
828, 831 (6th Cir. 2000). A petitioner “must clear a significantly higher hurdle than wostd exi
on direct appeal” to secure collateral reliéfnited States v. Fradyl56 U.S. 152166 (1982);
Regalado v. United State334 F.3d 520, 528 (6th Cir. 2003) (citiRgady, 456 U.S. at 166).

When apetitionerfiles a § 2255 motiorshe musstet forth facts which entitle hay relief.
Green v. Wingp454 F.2d 52, 53 (6th Cir. 1972)'Malley v. United State85 F.2d 733, 735
(6th Cir. 1961). “Conclusions, not substantiated by allegations of fact with some ptpludbi
verity, are not sufficient to warrant a hearingy’Malley, 285 F.2d at 735 (citations omitted). A
motion that merely states general conclusions of law without substantiatirgfiathsgwith facts
is without legal merit.Loum v. Underwoad262 F.2d 866, 867 (6th Cir. 195®@)nited States v.
Johnson940 F. Supp. 167, 171 (W.D. Tenn. 1996).

Claims other than thos# ineffective assistance of counsel are procedurally defaulted if
not raised on direct appeaBousley v. United States?3 U.S. 614, 621 (1998 eveler v. United
States 269 F.3d 693, 698 (6th Cir. 2001). “In the case where the defendant hasofabebrt
h[er] claims on direct appeal and thus has procedurally defaulted, in order theas@a § 2255
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motion [s]he also must show either that (¥}he had good cause fofen|failure to raise such
arguments anfs]he would suffer prejudice if unable to proceed, ofgR)e is actually innocent.”
Regalado 334 F.3dat 528]alterations adde¢gkee also Bouslep23 U.S. at 6223. The hurdle
a petitioner faces to overcome a procedurahuléfis “intentionally high[,]..for respect for the
finality of judgments demands that collateral attack generally not beeallto do service for an
appeal.” Elzy v. United State205 F.3d 882, 884 (6th Cir. 2000).
1. DISCUSSION

A. Waiver

Respondent first relies on the plea agreement to assert that Petitioneealshea right
to file this 8 2255 motionAs noted earliem this opinion in paragrap®(b)in the plea agreement
[Doc. 5 Case No. 2:1%&2R-66], Petitionerwaived lerright to file amotion to vacateexcept as to
claimsof ineffective assistance and prosecutorial misconditas well recognized that a party
may waive a provision intended foetbenefit in a contract or statut&hutte v. ThompspB2
U.S. 151, 21 L.Ed. 123, 15 Wall. 151 (1872). Even fundamental constitutiontd ngty be
waived, and the waiver is enforceable if it is made knowingly ahahtarily. “[A] defendant’s
informed and voluntary waiver of the right to collaterally attack a coowicind sermnce is
enforceabl€ Inre Acostad480 F.3d 421, 422 (6th Cir. 20Q0@gcord Davila v. United State258
F.3d 448, 45642 (6th Cir. 2001)Watson v. United State&65 F.3d 486, 489 (6th Cir. 1999).
Therefore,if Petitionerunderstood the terms of the plea agreementnaaude the waiver ofdr
right to file a § 2255 motion voluntarily and knowingly, the waiver is valid and enforceable.

Here, there is little doubt th&etitioner knowingly and voluntarily entered intethaiver
provision in ter plea agreement. Although no transcript of the Court’s change of pleagisan
the record, this Court recalls that it verified, in testimony unden bgtPetitioner, that she
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understood that she had expressly waived her rigitikaterally attack her conviction sentence,
thatshe haddiscussedhe plea agreementith counsel, anthatshe hadhad discussed the waiver
provision with ler attorney. Ths all claimsare barred by the waiver provisiotowever, ot
only are the claims barred by Petitioner’'s knowing and voluntary waf\r@r right to file a § 2255
motion, but theclaims lack merit or are fatally flawed in other ways.

B. The Claims

1. Conclusory or Otherwise Deficient Claims [Claims one and three]

Petitionerarticulates her first claim agCbnspiracyCredit,” which sheargues‘offers the
possibility of a downward departure for those charged with conspiracy” [Ddct;1Dac. 11 at
1]. Petitioner has ndurtheridentified theconspiracy credit upon which she is relyingr directed
the Court to the source of the conspiracy cre@espondent maintains that it is unaware of any
guidelines amendment that affords a downward departure for those ctcheiteconspiracy.
Similarly, the Court knows of no such “conspiracy credit” that would loweri®®tit's guidelines
range.

Petitioner’s third claim, stated in its entirety, is “Guidelir@sallenge” [Doc. 1 at 6].
Nothing further is allegenh the 8 2255 motiowith respect tolaim three.For example, Petitioner
does not specify the guideline(s) she is attacking nor does shaténttie nature of the guidelines
challenge she is mounting

A petitioner must state facts that point to a real possibility ostdational error tobe
entitled to habeas corpus reli@lackledge v. Allisor431 U.S. 63, 75 n.7 (1977)As explained,

claims that lacks factual support are conclusory, and ieisssttled that conclusory claims fail to

2 AlthoughBlackledgenvolved a § 2254 proceeding, “[p]recedents under § 2255 and under § 2254
may generally be used interchangeablydhited States v. AsakevicB10 F.3d 418, 423 (6th Cir. 2016)
(quoting 3 Charles Alan Wrigtet al, Federal Practice and Procedure § 6218 ¢4. 2015)).
6



state a claim for collateral relief under 22 See United States v. Thomag21 F.3d 430, 437 (3d

Cir. 2000) (vague and conclusory allegations contained in a petitiobendigposed of summarily

without further investigation by the district coyrsee alsaRule 2(b), Rules Governing Section
2255 Proceedings For The United States District Courts (stating $12255 motion “shall specify

all the grounds for relief available to the moving party [and] shailé ¢he facts supporting each
ground”).

Because petitioner bears the burden of articulating sufficient facts te ataiable claim
for relief under 28 U.S. C. § 2255, Petitioner’s conclusory allegatiomot warrant 8 2255 relief
for these claimsSee, e.g., United States v. Santjddb F. App’x 816, 823 (6th Cir. 2005) (finding
that arguments lacking supporting analysis need not be considered)

Even ifit is possible to connedlaim threeto Petitioner’s allegatiain her supporting
memorandum thgtl) the residual clause in the guidelines was found unconstitutionally vague in
Pawlak v. Unitedates 822 F.3d 902 (6th Cir. 201,6nd (2) that the Supreme Court justices
supported this ruling and opened the use of the sentencing guidelines for challengesl]|Dibc. 1-
would not entitle her to reliefin Pawlak the Sixth Circuit determined that the holdingahnson
v. United States135 S. Ct. 2551 (201%jinding that theresidual clause in the Armed Career
Criminal Act ("ACCA”) was unconstitutionallwagug also applied to a guidelines sentence
Pawlakdoes not help Petitioner because the Supreme @brogatedhat decision inBeckles v.
United States137 S. Ct. 886 (2017holding that theadvisorysentencing guidelines are not
subject to vaguens<hallenges)Furthermore, the record shows that Petitioner was not sentenced
under the ACCA, but instead, under the guidelines.

Thus, even generously construing claim three as a resiiuede challenge, it i®tally
frivolous, agt lacks a legal basis and alisocontravened by the record.
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Finally, as Respondent points out, missteps in the application of the sentendelmgs;
with limited exceptions, are not cognizable on collateral revi€aat argument is legally sound.
See Snider Wnited States908 F.3d 183, 189 (6th Cir. 2018) (explaining that a petitisrfaon
constitutional challenge to his advisory guidelines range ... is not cognizable under § 2255”
accord, Porter v. United Statedlo. 2:09CR-31, 2015 WL 1033881, at *5 (E.D. Tenn. Mar. 9,
2015) (listing cases)As observed irBnider the collateral review statute for federal prisoners
empowers a court to grant relief only where a sentence “was imposed itioniaté the
Constitution or laws of the United States, or ... the court was without jurisdiction toarapcls
sentence, or ... the sentence was in excess of the maximum authorized by law, owiseother
subject to collateral attack...Id., 908 F.3d at 189 (quoting 28 U.S.C. § 2255(a)).

Generally, a petitioner’'§ 2255 claims that do not assert a constitutional or jurisdictional
error generally are cognizable only if they involve “a fundamental defechvifiinerently results
in a complete miscarriage of justiceld. (quotingDavis v. United Statet17 U.S. 333, 346
(1974)) (internal quotation marks and citation omitted in origing®) prisoner may challenge a
sentencing error as a ‘fundamental defect’ on collateral review when he can aitdve iheither
actually innocent of his crime or that a prior catiein used to enhance his sentence has been
vacated.” Spencer v. United State&73 F.3d 1132, 1139 (11th Cir. 2014).

Nothing alleged by Petitioner furnishes a basis for finding that a miscaafifiggice has
ensued from the sentencing errors she Hageal in claims one and threéccordingly, those
claimed sentencing errors are not cognizable in this § 2255 proceeding.

2. Improper Enhancement [Claim two]

Petitionerassertsas her second ground for § 2255 relikdtthe twaelevel enhancement
to her sentence for the firearm was improper. She argues that enhanceaventsng to Justice
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Rehnquist,are required to be presented to a jury, even vitvey arepled toby a defendantAs
supportPetitionercitesUnited States v. Bookes43 U.S. 220 (2005andAlleyne v. United States
570 U.S. 99 (2013).

Bookerreaffirmed therule in Apprendi v. New Jerse$30 U.S. 466 (2000), by holding
that“[a] ny fact (other than a prior conviction) which is necessaryppart a sentence exceeding
the maximum authorized by the facts established by a plea of guiltsnust be admitted by the
defendant or proved to a jury beyond a reasonable doBloker 543 U.S. at 244. IAlleyne
the Supreme Court ruled that diagt that increases the mandatory minimum sentence for a crime
is an element, rather than a sentencing factorprarsd be submitted to a jury and found beyond a
reasonable doubtAlleyne 570 U.S. at 103.

Petitioner’'s base offense level waereased two levels for possession of a dangerous
weapon or firearm, under USSG § 2D1.1(b)(1) [Doc. 21, PSR { 20 (sealed), Case M2R2:15
66]. As part of Petition& negotiated plea agreement, and as noted in the @8Rn the
government’s responsBetitioner ageed that the firearm enhancement should be apjidied 5
at 1 3(g), Case No. 2:16R-66].

The Sixth Circuit has held that “[i]t is not error for a court to sentence a defemnuéme
basis of facts to which the defendant himself admittéthited States v. Sala81 F. App’x 496,

500 (6th Cir. 2008) (citingnited States v. Bookes43 U.S. 220, 244 (2005)). On the other hand,

it is error for a court to decline to apply a firearms enhancement where the plea agreemen
stipulated that aefendant “should receive a twigvel enhancement for possession of a firearm
pursuant to 8 2D1.1(b)(1).United States v. Jernigab9 F. App’x 647, 652 (6th Cir. 2003).

Petitioner has not explained the relevance of elBuakeror Alleyneto the factsof her
case. Indeed, as Respondent emphasizes, Petitioner’s senggndeligpes range calculation did
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not increase her statutory authorized range of punishmeftiesmeis not implicated here. And
Bookerby its avn terms excludes “[a]ny fact . . . admitted by the defendant” from a requirement
that a jury find such a facBooker 543 U.Sat 244; see also United States v. Hendersb3b F.
App’'x 858, 85960 (6th Cir. 2005)explaining that “the defendant admitted all of the facts that
were used tenhance his sentence, &uabkerdoes not require jury findings as to admitted fgcts

Lastly, as was the case with the previous two claims, this sentesrdagmcement
challenge is not cognizable on collateral review, with exceptions not apelitaie.

3. Amendment 784 [Claim four]

Petitioner argues that under Amendment #8#he Sentencing Guidelines, she qudlifie
for a two-point reductiorof her offens¢Doc. 1 at 9Doc. :1]. Her argument is not wefbunded.

First, on November 1, 2014, USSG § 2K2.1 (pertaining to firearms and ammunition
offenses) was modified by Amendment 7&eeUSSG app. C, amend. 784 (201#etitioner’'s
offense level was not impacted by guidel2K2.1 becaus®etitionerwas not conwted of a
firearm or ammunition offense, but instead of a methamphetamine off@ihse.guideline and
Amendment 784 had nothing to do with Petitioner’s sentence.

Even if that guideline hasome pertinenct Petitioner's sentence, she was sentented
May, 2016 after Anendmen¥84became effectivePetitioner thus was sentenced under a version
of the guidelines that already incorporated Amendment F8dthermore, Amendment 784 is not
retroactive. SeeUSSG 81B1.10(d) (2015)isting amendments that cée retroactively applied
and omitting Amendment84 from that list).

Secondas thegovernmenpoints outin its responsea request for a sentence modification,

for which Petitioner seemingly is askify requesting a twpoint reduction in her guideline
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calculation is not cognizable in a 8§ 2255 motioBee Snider908 F.3dat 189 (inding that non
constitutional attacks on an advisory guidelines range are not cognizable § 226). clai

4, Minor Role Reduction [Claim five]

Petitioner asserts that she qualifies for a minor role adjustmentgeritence, arguing that
she did not have a proprietary interest in the criminal activity and was paid to psirigientasks.
Petitionermrelies on a Ninth Circuit casbnited States v. Quintefioeyva 823 F. 3d 519 (9th Cir.
2016)for its holding that Amendment 794 to USSG § 3B4& & clarifying amenahentthat applies
retroactively’> Though Petitioner has not identified the amendment upon which her claim rests,
the Court understands, by virtuehar citation taQuinteroleyva thatPetitioner is seeking relief
based on Amendment 794 to USSG § 3B1.2. $aatencing guideline provides for a tlevel
decrease in the offense level if a “defendant was a minor participant in amgatractivity.”
USSG § 3B1.&).

First, & discussed earlier, a request for a sentence reduction, which is whan&etitio
effectively is seekingdoes not state a cognizable claim that qualifies for § 2255 review.
Sentencing claims are to be raised oediappeal Wheeler v. United State329 F. App’x 632,
634-36 (6th Cir. 2009).Even if review of Petitioner’s claim were appropriate in a 8 2255 motion,
Amendment 794as Petitioner recognizess, a “clarifying amendmerit SeeUnited States v.
Carter, 662 F. App’x 342, 349 (6th Cir. 2016)f a petitioner does not attack her sentence on
direct appeal (and Petitioner did not), “a clarifying amendment may provide tlsefdra§ 2255
relief only if it brings to light a ‘complete miscarriage o$fige.” Diaz v. United StateNo. 16-

6834, 2017 WL 6569901, at *1 (6th Cir. June 23, 2017) (qud@iramt v. United States2 F.3d

3 As the United States explains in its respo@gntercLeyvaheld that Amendment 794 applies
retroactively in direct appeal&d., 823 F.3d at 521, but did not hold thatAmendment 794applies
retroactively to cases on collateral review, such as the instant § 2255 saatldng collateral review.
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503, 506 (6th Cir. 1996)).A prisoner may challenge a sentencing error as a ‘fundamental defect’
on collateral review when [s]he can prove that [s]he is either actually innockfgrptrime or

that a prior conviction used to enhance h[er] sentence has been va&gteqicer v. United States
773 F.3d 1132, 1139 (11th Cir. 2014) (alteration added).

Nothing alleged by &titioner furnishes a basis for finding that a miscarriage of justice will
occur if she is not given a minoole adjustment.

Finally, Amendment 794 went into effect on November 1, 2015, and Petitioner was
sentenced May 11, 201&enerallysentencing and reviewing courts apply the Guidelines Manual
in effect at the date of sentencjngith certain exceptions not relevant herfeeugh v. United
States 569 U.S. 530, 5388 (2013);see alsoU.S.S.G. § 1B1.11(a) (requiring use of “the
Guidelines Manual in effect on the date that the defendant is senten&aifioner was sentenced
after Amendment 794 became effectietitioner was sentenced under a GuidelMasual that
already incorporated Amendment 794, as required by USSG 8 1B1.13éapdc. 21, PSR at |
18].

Therefore, Petitioner's § 2255 claim that she is entitled to a sentence reductiomiparsua
Amendment 794 is not cognizable in a § 2255 motamd alternatively, it iscompletely

groundless.

IV. CONCLUSION
For thereasons discussédd this memorandum opinignPetitioner's§ 2255 motion to
vacate[Doc. 1] will be DENIED andDISMISSED. The Court also finddhat any appeal in this
matter would not be taken in good faskeeFed. R. App. P. 24(a), andll DENY Petitioner leave
to proceedn forma pauperion appeal.
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V. CERTIFICATE OF APPEALABILITY

Lastly, under 28 U.S.C. 8§ 2253(c)(2), the Court must determine whether a certificate of
appealability should be granted. A certificate should iss@epiétitionerhas demonstrated a
“substantial showing of a denial of a constitutional right.” 28 U.S.C. § 2253(c)(2). iXte S
Circuit Court of Appeals disapproves of the issuance of blanket denials of ceificht
appealability. Murphy v. Ohig 263 F.3d 466 (6th Cir. 2001). The district court must “engage in
a reasoned assessment of each claim” to determine whether a certificate is waltlaatetb7.

Each issue must be considered under the standards set forth by the Supreme Slackt un
McDaniel 529 U.S. 473 (2000).

A certificate of appealability should issueaipetitioner has demonstrated a “substantial
showing of a denial of a constitutional righ8 U.S.C. § 2253(c)(2)A petitioner whose claims
have been rejected on the merits satisfiesgfgirements of 8§ 2253(c) by showing that jurists of
reason would find the assessment of the claims debatable or v8iang.529 U.Sat484. Those
petitionerswhose claims have been rejected on a procedural basis must demonstrate that
reasonable jurts would debte the correctness of the Cosrprocedural ruling.ld.; Porterfield
v. Bell 258 F.3d 484, 485-86 (6th Cir. 2001).

Having examined each B&titioner’s claims under thglackstandard, the Coucbncludes
that reasonable jurists could not find the dismissalthe claims to be debatable or wrong.
Consequentlythe Court willDENY issuance oé certificate of appealibility.

A separate judgment will enter.

ENTER:

s/J. RONNIE GREER
UNITED STATES DISTRICT JUDGE
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