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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT GREENEVILLE

JAMES EARL HENSLEY )
) Case No. 2:16-CV-279
V. )
)
WAL-MART STORES EAST, LP and )
GRAYHAWK LEASING, INC. )

MEMORANDUM AND ORDER REGARDING
SEALING CONFIDENTIAL INFORMATION

This Memorandum and Order ading Sealing Confidential Information enunciates the
specific standards that must be met and the droes that must be followed in order to file
anything in the Court record under seal.

Standard Required to Filaformation Under Seal

The Court regularly signs agreed protectivéens which permit the parties to designate
the discovery they wish to keep confidentiadlong themselves. The Court has just approved
and entered such an order irstbase. However, to avoidmosion later, the parties are
reminded that they may not summarily agree they will file information under seal or in
redacted form in the court record simphchuse it is designated as confidential under the
protective order.

This Court cannot place undexa any documents filed withe Court absent good cause
to do so because the public has a paramaoterest in access @l court documentsProctor &
Gamble Co. v. Bankers Trust C@8 F. 3d 219, 227 {6Cir. 1996);Brown & Williamson
Tobacco Corp. v. FT(710 F.2d 1165, 1177-1181"(€ir. 1983). In addition, E.D.TN. LR 26.4

flatly prohibits filing any documerunder seal without prior shamg, to the satisfaction of the
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Court, of good cause. Filing a motion to sealchlsimply states #it the parties have
designated the document as confidential moll be sufficient to place the document or
information under seal.

In Proctor & Gamble Co. v. Bankers Trust C88 F.3d 219, 227 {&Cir. 1996), the
Sixth Circuit directed that ncourt papers may be placed undeal absent “good cause shown.”
Id. at 227. The Court then referrealits earlier decision drown & Williamson Tobacco Corp.

v.FTC, 710 F.2d 1165, 1177-1181"(€ir. 1983) as the decision which “the principles” of

sealing court papers for good cause siv'so painstakingly discussedld. at 227.

In Brown & Williamson Tobacco Corp. v. FT@e Sixth Circuit began its discussion of
when court papers could p&aced under seal by recognizitng long-standing tradition of
public access to court proceedings in this countitye Court articulated three reasons for this
right of public access. Firsfpublic trials play an importanble as outlets for community
concern, hostility and emotions. When judicial deams are known to be just and when the legal
system is moving to vindicate societal wrongsnrhers of the communitgre less likely to act
as self-appointed law enfers or vigilantes.”ld. at 1178 (internal citations omitted). Second,
“public access provides a check on the courts. Rikigew that they wiltontinue to be held
responsible by the public for their rulings. With access to the proceegs, the public cannot
analyze and critique the reasonwofghe court....One of the wayge minimize judicial error and
misconduct is througpublic scrutiny and discussiond. Third, “open trials promote true and
accurate fact finding.'ld. (external citation omitted.)

“Once documents are filed withe Court, there is a ‘stromggesumption that they should
be open to the public.”In re Southeastern Milk Antitrust Litigatip66 F. Supp. 2d 908, 915

(E.D. Tenn. 2009). In order to file documents urgsl in the courtecord, the moving party
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must showcompellingreasons to do sdd. (citing Meyer Goldberg, Inc. v. Fisher Foods, Inc.
823 F.2d 159, 163 {&Cir. 1987). Also, “a court’s obligatiot explain the basis for sealing
court records is independentwhether anyone objects to itShane Group, Inc. v. Blue Cross
Blue Shield of Michigar825 F.3d 299, 305 {6Cir. 2016). See alspln re The Knoxville News—
Sentinel Co., In¢ 723 F.2d 470, 476 (6th Cir.1983) (“Oritye most compelling reasons can
justify non-disclosure ofudicial records.”) (citingdrown & Williamson,710 F.2d at 1179-80.)
The right of access is not absolute, howevdrat 1179. There are two categories of
exceptions to the right of public access. The Gegegory is the need to keep dignity and order
in the courtroom. In such an instance, léggtimate societal interest in protecting the
adjudicatory process from disruption outweigfes interest of unfettered public access to the
proceedingsld. The second category consists of resivhs based on the content of the
information to be disclosed to the publid. Certain content-based exceptions outweigh the
right to public access. Some of these exceptions include:
1) a defendant’s righto a fair trial,
2) trade secrets,
3) national security, and
4) certain privacy rights of paicipants and tind parties.
Id.
As explained inn re Southeastern Milk Antitrust litigatip666 F. Supp.2d at 915,
... heither harm to reputation of the prothgcparty nor conclusory allegations of
injury are sufficient to overcome tipeesumption in favor of public acce$s. at 1179—
80 (citingJoy v. North 692 F.2d 880, 884 (2d Cir.1982)A(haked conclusory statement
that [disclosure will injure a producing party] ... falls woefully short of the kind of
showing which raises even arguable issue as to whetlitemay be kept under seal.”).
At the very least, a party’saertion that information it seet@seal constitutes legitimate

trade secrets must be supported by an affiddwisome instances, it may be necessary to hold

an evidentiary hearing to deteine whether information purpodédo be confidential business
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information can be filed under seal.

It is highly unlikely that the Court will place entire motions and their supporting
documents under seal. To do so would eliminatefthe public record all bases for any decision
upon the motion by the Court thereby evisceratimggpublic’s First Amendment right of access.
The parties are encouraged tovieey selective in the inforation they seek to seal. As
previously stated, agreement by the partiesitiiatmation is confidential business information,
standing alone, does not méa¢ standard required to file information under seal.

Procedure Required to Obtain Leave to File Under Seal

1. Any party who wants to file material undezal must file an appropriate motion in
the Court record seeking leatedo so. In filing this motion, the moving party MUST comply
with E.D. Tenn. L.R. 26.2 and Rule 12.2 of thlectronic Case Filing Rules and Procedur#s.
the motion to seal is granted, the documenli sb@ain permanently undseal. If the Court
denies the motion to seal, the moving party niaythat same material, which was the subject of
the motion to seal, in the public record witkgven days of entry dfie Court’s order denying
the motion to seal.

2. In the event a party moves to fileder seal information which has been
designated as confidential by someone else @ngther party or a non-party), the party who has
designated the information as confidential will havedays from service of the motion to seal to
file: (a) a response inditag whether that party supports tmetion to seal, and, if the response

is in the affirmative; (b) any declarations or other papers supporting such response.

! Counsels’ attention is also invited to “CMECF Sealed Documents — Documentation for Attorneys, September 1,
2009” which can be found at: http://www.tned.uscourts.gov/docs/atty_documentation.pdf
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3. Redaction is considered by the Courb®the same as sealing informati@ee
E.D. L.R. 26.2. Where a party has met the ogerstandard to filsmformation under seal,
redaction is required unless more than 50%hefdocument needs be sealed. Proposed

redacted documents should be filed with the omto seal or responsettte motion to seal, as

is appropriate under the circatances. Unredacted docurieshall be filed under tHéroposed

Sealed Documemdvent in order that the Court ceompare the redacted and unredacted

versions.
4. Failure to comply with the procedures &&th in this order may result in the
Court summarily denying the motion.
SO ORDERED.
ENTER.

s/Clifton L. Corker
UNITED STATES MAGISTRATE JUDGE




