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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT GREENEVILLE
JOEL D. CORMIER,

Petitioner,

V. No. 2:162V-00292JRGCLC

UNITED STATES OF AMERICA,

N e N N N

Respondent. )

MEMORANDUM OPINION

This matter is before the Court on Petitioner's Supplemental Motion to Vacatksi8et
or CorrectHer Sentence [Doc. 9], the United States’ Response to Petitioner's Supplemental
Motion to Vacate, Set Aside or Corrdder Sentence [Do. 12], and Petitioner's Reply [Doc.

14]. For the reasons herein, the Court will deny Petitioner’s motion.

. BACKGROUND

A federal inmate, gtitioner Joel D. Cormier pleaded guilio attempting tgersuadea
minor to engage in sexual activity, violation of 18 U.S.C. § 2422(b]Plea Agreement, Doc.
22, at 1, 2:15-CR-00003.1 On October B, 2015, the Court sentencdur to 216 months’
imprisonmentand a lifetimeterm of supervised releasandit entered judgment against ham
October 22, 204. [J., Doc. 45, al—3 2:15-CR-00003. About eleven monthsater, shefiled a
motion tovacate, set aside, or corrduersentenceunder 8 U.S.C. § 2255and roughly four
monthsafter filing this motion she movedor leave to file a‘supplemental motion.[Pet’r’s

Suppl Mot. at 1].In herown terms,shedescribed hesupplenental motionas “superceding”

1 Ms. Cormier now identifies as transgender and has asked the Court tw fleéeras a female throughout
these proceedings. [Pet'r's Mot. for Video Conference, Doc. 17, at 1].
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her“original 8 2255 motiotf [id. at 7], and the Courafter grantingherleave to fileit, ordered
the United States to fila responsive pleadinfrder, Doc. 10, at 2].

In her supplemental motion, shalegesineffective assistance of counselaiming that
herattorney Ms. Rosana Browrwas ineffective—in violation of her constitutional rightsnder
the Sixth Amendment of the United Stat€snstitution—because she did néte an appealof
hersentence[Pet’r's Suppl. Mot. at3—9]. She allegeshat she “specifically” told Ms. Brown
to “file notice of appeal immediatelipllowing [her] sentencingon October 19, 2015and that
in response, Ms. Brown informed her that an appeal woulitie. [Id. at 3-4]. Ms. Cormier
pleads that shthen instructed Ms. Brown tappeal hesentencéregardless of the chances of
its succes®r failure” but Ms. Brown did not do sold. at 5].

After reviewing Ms. Cormier’s supplemental allegations, the Cdet¢rminedthat she
had pleadedsufficient facts to warrant an evidentiary heariAgand it thereforeordered the
parties to appear for avidentiaryhearingon March 21, 2019. [Order, Do&6, at +2]. Under
the CriminalJustice Act, 18 U.S.C. 8§ 3006& seg., the Court appointed counsel represent
Ms. Cormie, whowas presenin personat the hearingas wasMs. Brown. [[d.]. Ms. Cormier
was the first witness to testify, whilds. Brown, who wasunder the rule of sequestration,
remained outside the courtrooftir'g Tr. at 4:18-25; 5:1-2 (on file with the Court)].

At the outsetMs. Cormier'stestimonywaslargely a reiteration of her allegationShe
testified that shéadaskel Ms. Brownto appeal her sentencemediatelyafter her sentencing
hearing but Ms. Brownresponded by telling hdhat “an appeal wasn’t practicabldld. at

6:22-25; 7:1#]. According toMs. Cormier, shenstructedherto file an appeal anywayandas

20n a § 2255 motion, a petitioner’s burden of establishing her right teidgenéary hearing is “relatively
light,” which means that “when presented with factual allegati@ndistrict court may only forego a hearing where
the petitioner’'s allegations cannot be accepted as true because they are cemttadittie record, inhently
incredible, or conclusions rather than statements of fadartin v. United Sates, 889 F.3d 827, 832 (6th Cir. 2018)
(internal quotation marks and quotations omitted).



theUnited States MarshalsscortedVis. Cormierfrom the countoom, Ms. Brown &sured her
that they would talk agairsoon. [d. at 7:5-7]. Ms. Cormier testified thathe day after her
hearing shéhad spokerto Ms. Brown bytelephoneand agairdirectedher to file an appeabf
hersentencebut once more, Ms. Browtold her that an appeal would be of no avajld. at
7:18-25; 8:1-1p

Ms. Cormierthenwent on to testify thatlue toextenuating circumstancesncluding
herintermittenttransferto and fromvarious prisonsher need to remain segregateédm other
inmates and her time spent convalescing in a hosgitedr sufferingan attackfrom another
inmate—shedid not preparder 8 2255 motion unthbouta month before § 2255’s statute of
limitations was set to expité [Id. at 9:23-25; 10:1; 11:3413; 12:1922; 13:3-16; 13:20-25;
14:1-6; 14:1225; 15:34; 16:125; 17:121; 19:2-11].With an understanding that “it was
imperative to file” atimely § 2255 motion—that is, before the omgear statutory dedide
reached its end-Ms. Cormierhurried to procure atandardized2255 form,” “completed it
tothe best of [her] ability,”and filed it with the Court on September 15, 201&l. [at 18:5;
18:18-19; 19:5-8; 19:21-23]The ins and outs, the intrinsic details, were as of that point
completely lost tane | just knew | had to get it filed,” Ms. Cormier testifietld.[at 18:24-25;
19:1].

After filing her motion, she devoted herself to “practically living in the lawnalyrand
performed‘exhaustive research” into the particulars of her cdskeaf 20:12; 21:5]. From her
research, sht&discovered. . . certain details about [her] cashich required further expounding
upon, hence the supplemedntthe 2255 in which, for the first time she raied herclaim of
ineffective assistance of couhdmsed on Ms. Brown’slleged failureto appeal her sentence

[Id. at 20:18-21]. Shedid not file thissupplemental motigrhowever, untilJanuary26, 2017

3 A oneyear statute of limitations applies to motions under § 2255. 28 U.S.C. § 2255(f).
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According to Ms. Cormierpeforefiling this motion she had been unawareat a claim of
ineffective assistance of counsel coadse from an attorney’snon-observance of client’s
requesto appeal a sentendéd. at 20:22-25; 21:1-5; 29:11]14

Although Ms. Cormier wasunfamiliar with the legalcontoursthat comprisea claim of
ineffective assistance of counsettil she conducted her researshe acknowledgethat she
became awaref thefacts underlyingher claim on the day after her sentencing, when she spoke

to Ms. Brown by phone:

Q: You were fully aware on October 20, 2015, that Ms. Brown did not intend to
file a notice of appeal, correct?

A: That's correct.

Q: Whether you knew the significanokthator not, you knew those facts, didn’t
you?

A: Yes, sir.

Q: Is it fair to say then that the reason you did not include the claim of failure to
file the notice of appeal in your September 15, 2016 filing is not because you
didn’t know any of the facts, but because you didn’t know the legal significance
of those facts?

A: That is correct.

[Id. at 42:3-9; 45:1-6eeid. at 8:2-19].

After Ms. Cormier’s testimonyMs. Brown returned to the courtroom and offered her
testimony, whichwas cosistent with Ms. Cormier'ssn some frontsMs. Brown confirmed
thatshe and Ms. Cormier did broach the topic of an appeal immediately after hercsente
hearing, with each of them agreeing to speak further about it by phone onc&olisier
returned to prison.§. at 52:14-22]. Ms. Brown testified that, within a day or two, they spoke

by phoneand Ms. Cormier inquired about tpeospeciof an appeal.lfl. at 53:18]. According
4



to Ms. Brown,shestated her opinion that the case, as it related to Ms. €dsngentence,
lackedappealable issuedd] at53:8].

But Ms. Brownrefutedthe ideathat Ms. Cormierasked heto appeal her sentence and
that sherefusedto do so. Ms. Browrtestified that while shedid sharewith Ms. Cormierher
professionalopinion that Ms. Cormier’s sententackedappealable issugshealso explaing
to Ms. Cormierthat she wasnevertheless'absolutely obligated” toappealthat sentencef
instructed to do so[ld. at 5312-17]. According to Ms. Brownhowever, Ms. Cormier
ultimately“agreed in [her] assessment of the ¢aseecided not to” pursue an appeal, afhd
notrequest an appeal at any point afterwafids at 53:18-25; 54:1; 5511-13 57:1-14, 6314~
17].

Ms. Brownthen testifiedthat shewrote andmailed a letter to Ms. Cormier, with the
intention of confirming their conversation[ld. at 54:22]. She produced a quy of thisletter,

which is dated October 27, 2015, amlich reads

This letter is to notify you that the Judgment in your casebbasfiled. |
have reviewedhe Judgment, and it appears to be correct. | must also inform you
of your legal right to appedihe sentence imposed in this case. You have fourteen
days (November 5, 2015) from the entry of the Judgnerfile a notice of
appeal Though you have the legal right to file a notice of appeal, in accordance
with our recent telephone conversation on the matter, | ddelstve that you
have any arguable legal issues to raise on appeal. Unless you contdiitehé o
will not be filing a notice of appeal.

Because your case is at a conclusion, we are now closing your file. Should

you have any questions or need any information about your case in the future,
please do not hesitate to contact this office.

[Letter, Ex. 1, at 1].Ms. Cormiertestified that she did not recognize this letter and never
received it, [Hr'g Tr. at €0-17], butMs. Brown countered her testimony by statthgt the
letter was never returned undelivered to her offjme at 64:8-13]. Ms. Browntestifiedthat if

the letterhad been returned undelivered to her offitkere would have been a copy of that

5



resent letter or reeceived lettem the file,” but“there was nothing to that effect” in the file.
[Id. at 64:8—-21].In Ms. Brown’sview, “whether omot [Ms. Cormier] received [the letterthe
letter'scontents are] just support for what occurred on the phone ddll&t[66:23—-24].

At the hearing’s conclusion, the parteectedto present closing argumerits the Court
rather tharfile postheaing memoranda. The Court hesviewedand carefullyconsidered the
parties’ argumentsn addition to Ms. Cormier’'s 8 2255 motion. The Court is moepared to

rule on Ms. Cormier’s motion.

[I. STANDARD OF REVIEW

Under 8§ 2255, [a] prisoner in custody under sentence of a [federal] court . . . claiming
the right to be released . . . may move the court which imposed the sentence to vaasitde set
or correct the sentence28 U.S.C. § 225@). A court must vacate and set aside a sentente if
concludes that “the judgment was rendered without jurisdiction, or that the sentgruszdm
was not authorized by law or otherwise open to collateral attack, or that thereeshasubk a
denial or infringement othe constitutional rightsof the prisoneras to render the judgment
vulnerable to collateral attackltl. 8§ 225%b). To warrant relief fora denial orinfringement of
aconstitutional right,a prisonerhas toestablish arf'error of constitutional magnitude which
hada substantial and injurious effect or influence on the proceedigdson v. United States,
165 F.3d 486, 488 (6th Cir. 199@jiting Brecht v. Abrahamson, 507 U.S. 619, 6388 (1993)).
Ms. Cormierclaims this precise type of error, maintaining thkt Brown’s “failure to comply
with [her] direct request to file a notice of appeal is a per se violation ofixttte Anendment.”

[Pet'r's Suppl. Mot. at 3].



[11. ANALYSIS

The Sixth Amendment states that “[iJn all criminal prosecutions, the accudéergbg
the right . . . to have the Assistance of Counsel for his defence.” This right ighheat
merelyto representation but teffective representationMcMann v. Richardson, 397 U.S. 759,
771 n. 14 (1970). When prisonercontests hesentence by raising the specter of ineffective
assistance of counsalhenormally can succeed only by satisfying the familirickland test,
atwo-pronged test that requires a showing of deficient performance and prejadicdand
v. Washington, 466 U.S. 668, 688, 694 (1984). To establish deficient performance, a petitioner
mustshowthather counsel through the prism of an objective standard of reasonableness, “made
errors so serious that counsel was not functioning as the ‘counsel’ guatdmyettad Sixth
Amendment.ld. at 687. And to establish prejudice, a petitioner ndemonstratehat her
counsel’sdeficient performance was so serious that it deprhvef her fundamental right to
due procesdd.

But when an attorney fails téollow a client’s directive tdfile a timely appealthat
attorney’s performanceas a matter of coursés deficient under an objective standard of
reasonablenesandit creates a presumption that the client has suffered preje®eitz v.
Money, 391 F.3d804,810 (6th Cir. 2004) (“Under th&rickland standard, the failure dthe
defendant’s attorney to file a timely appeal omis behalf, despite his purported request that
they do so, would fall below an objective standard of reasonableness.” Rung Flores-
Ortega, 528 U.S. 470, 480 (2000) abrogated on other grounds by Stone v. Moore, 644 F.3d
342 (6th Cir. 2011)see also Garza v. ldaho, 139 S. Ct. 738747 (2019 (“[P]rejudice is
presumed ‘when counsel’s constitutionally deficient perfomeadeprives a defendant of an

appeakthathe otherwise would have takefil]his presumption applies even when the defendant



has signed aappeal waiver.” (quotinglores-Ortega, 528 U.S. at 484. So, in sum;'so long as
[Ms. Cormier] can show that ‘couelss constitutionally deficient performance degftl] [her]
of an appeal thdshe] otherwise would have takénthis Court“[is] to ‘presum[e] prejudice
with no further showing froniMs. Cormier] of the merits ofher] underlying clainf].” Garza,
139 S. Ct. at 747 quoting Flores-Ortega, 528 U.S. at484)). Ms. Cormier must prove her
allegations of ineffective assistance of cour®ela preponderance of the evidenBeugh v.

United States, 442 F.3d 959, 964 (6th Cir. 2006).

A. Equitable Tolling

Before reaching the merits of Ms. Cormier’s claim of ineffective assistah counsel
the Court must first address thieneliness ofher supplemental § 2255 motion, in which she
raises her allegationthat Ms. Bown did not honor her request tppeal her sentenc&ee
Pinchon v. Myers, 615 F.3d 631, 640 (6th Ci2010) (“Beforewe can reach the merits of the
ineffectiveassistanc®f-counselat-trial claim, we must firstaddressthe timeliness offthe
petitioner’s] amended petitiaf); but see Pough, 442 F.3dat 964 (‘Even though [the
petitioner’'s] motion may have been untimely, this court need not reach the issue liheause

motion fails on the merits[.]")Section 2255’s ongear statute of limitationstates
The limitation period shall run froniné latest o
(1) the date on which the judgment of conviction becomes final;

(2) the date on which the impediment to making a motion created by
governmental action in violation of the Constitution or laws of the United
States is removed, if the movanasvprevented from making a motion by
such governmental action;



(3) the date on which the right asserted was initially recognized by the
Supreme Court, if that right has been newly recognized by the Supreme Court
and made retroactively applicable to cases on collateral review; or

(4) the date on which the facts supporting the claim or claims presented could
have been discovered through the exercise of due diligence.

28 U.S.C. 8§ 2255(f1)+4). In Ms. Cormier’s case, 8 2255(f)(&And§ 2255(f)(4)are the only
relevantsubsections.

Under § 2255(f)(1) the Court’'sjudgmentagainst Ms. Cormiebecame final orthe
expiration of thdast day on whichshe could have timely appealdtht judgmentBenitez v.
United Sates, 521 F.3d 625, 629 (6th Cir. @8); Sanchez-Castellano v. United Sates, 358 F.3d
424, 428 (6th Cir. 2004), and thday was Novembeb, 2015 the tweweek mark fromthe
Courts entry ofjudgment on October 22, 2B1see Fed. R. App. P. 4(b)(1{providing that a
defendantmust tendeher notice of appeal within fourteen dag$ a district court’sentry of
judgment).Ms. Cormierfiled her original§ 2255 motion orSeptembeil5, 2016—within one
year of the Court'&ntry ofjudgment—sothat motion is timelyunder 82255(f)(1)

But again,Ms. Cormier’s claim against Ms. Browsspecifically, her claim that Ms.
Brown was ineffective in her assistanbg failing to appeal her senteneeappears in her
supplemental motion, and Ms. Cormibas expressether unmistakable intentiorfor this
supplemetal motion to “supercde],” instead ofamendher “original § 2255 motio.” [Pet'r's
Suppl. Motat 7] The Court thereforeeonstruesher supplemental motioras the operative
pleading.See Braden v. United Sates, 817 F.3d 926930 (6th Cir. 2016)réciting the general
rulethat anewly filed pleading supersedes original pleadinginless getitioner ‘evincesan
intent” for it to amend rather thasupersede theriginal pleading (citation omitted)lark v.

Johnston, 413 F. App’x 804, 812 (6th Ci2011) ([The pro se plaintiff] did not clearly indicate



that he intended himmendedpleading to supplement, rather than supersede, his original
pleading.Accordingly, it was appropriate for thigstrict court to rely solely on the amended
pleading in mking its rulings.”) Valeriano v. United States, No. 1:15cv-01278JDB-egb, 2019
WL 1271030,at *3n.3(W.D. Tenn. Mar. 192019) (Because the inmate has not indicated that
he sought to merely supplement the Petition’s claims, the Amended Psitif@nsedes the
Petition.” (citingFed. R. Civ. P. 15(aBraden, 817 F.3d at 93).

Ms. Cormier’s supplemental motiois clearly untimely under § 2255(f)(1pecause
shefiled it on January 26, 201+over a year after her judgment became firlaiit even sojt
can betimely under 8§ 2255(f)(4)f January 26, 2@, is the latest date on whiclvith the
exercise oflue diligenceshecould havediscoveredthat Ms. Brownrefusedto file an appeal
onher behalf.28 U.S.C. 8255(f)(4). But Ms. Cormier testifiedthat by October 20, 2015,
through a phone call with Ms. Browshe had becomdully aware that Ms. Brown had no

intention offiling an appeabf her sentence:

Q: You were fully aware on October 20, 2015, that Ms. Brown did not intend to
file a notice of apeal, correct?

A: That's correct.

Q: Whether you knew the significance of tbatot, you knew those facts, didn’t
you?

A: Yes, sir.

[Hrg Tr. at 42:3-9]. Based orthis testimonyMs. Cormiets claim against Ms. Browrnwas due
in this Courton October 20, 2016, one year from the datdv@fphone conversatiowith Ms.
Brown. See 28 U.S.C. 8§ 2255(f)(4{providing that the statute of limitationsegins to rurfrom

the datewhen*“the facts supporting the claim or claims presented could have @avated
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through the exercise of due diligeficeHer failure to file her supplemental motion containing
this claim until January 26, 2017enderst untimely under § 2255(f)(4).

Because Ms. Cormier’s supplemental motion is untimely,otiig way that the Court
canconsider her claim of ineffective assistance of couisséirough the doctrine of equitable
tolling. See Dunlap v. United Sates, 250 F.3d 1001, ¥ (6th Cir. 2001) determiningthat
§ 2255’s “oneyear limitationperiodis a statute of limitation subject to the doctrine of equitable
tolling”), abrogated on other grounds by Hall v. Warden, Lebanon Corr. Inst.,, 662 F.3d 745
(6th Cir. 2011).The doctrine of equitable tolling alloweurts to toll, or stop the running of, a
statute of limitations whea litigant’s failure to meeit “unavoidablyarose from circumstances
beyond that tigant's control.” Robertson v. Smpson, 624 F.3d 781, 783 (6th Cir. 2010)
(quotation omitted)The pary requesting equitable tollingearsthe burden of establishing her
right to it, and in the case of a habeas petitioner, she is entitled to equitablednliinfshe
shows (1) she has pursued her righdgigently and (2) some extraordinary circumstances
preventedher from timely filing her claimld.; see generally Davis v. United Sates, 417 U.S.
333,344 (1974) (“[Section] 2255 was intended to afford federal prisoners a remedy identical in
scope to federal habeas corpugcitation omitted)y! “The federal courtssparingly bestow
equitable tolling.”Graham-Humphreys v. Memphis Brooks Museum of Art, Inc., 209 F.3d 552,
560 (6th Cir. 2000) (citations omitted).

Although Ms. Cormier argudkat she encountered extraordinary circumstaape®ute

to filing her supplemental motion becauske was‘transported several times,” “assaulted and
hospitalized,” and “segregated on several occasigHs,§) Tr. at 688-12], she acknowledged

that she had full access to a law librasyearly as August 30, 20t&early two nonths before

4 Ms. Cormier does not dispute that she must make thisptaoged showing to establish her right to
equitable tolling. [Hr'g Tr. at 67:1&1].
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the statutory deadling¢ld. at 17:16-25; 18:1-2]From that point on, she wapracticallyliving

in the law library researching anything aexerything[she] could find related to [hecase and
therules of 2255 proceedings.I'd at 20:12-14]. And importantly, sheonceded that she filed
her supplemental motientardy, as it was-only after discoveringhat an attorney’s failureto

honora client’s request tappeal aentence&an constituténeffective assistanagf counsel

Q: At the time of your original filing, were you aware that a trial attorney dgnyin
your requesfor a notice of appeal was a claim within an ineffective assistance of
counsel claim?

A: 1 was not.

Q: So it would be youtestimonythat you discovered that after you were able to
actually research and review what claims were available to you?

A: Correct, through exhaustive research, yes, sir.
[1d. at 20:22-25; 21:15}.

In responsdo this testimony the United $tes arguesha “a misunderstanding of the
law or not having a full knowledge of tlease law is not an extraordinary circumstance that
would trigger equitable tolling [Id. at 73:18-21]. The United States correct—ignorance of
thelaw, ora party’sneed for more timto become acquainted with the lasdges notauthorize
the Court tosuspend 2255'’s statute of limitations on equitable grouriée.Ross v. Dole, 945
F.2d 1331,1335 (6th Cir. 199) (“It is well-settled that ignorance of the laaloneis not
sufficientto warrant equitable tolling.” (citations omitted¥ge also Graham-Humphreys, 209
F.3d at 561 (fE]ven apro selitigant, whether a plaintiff or a defendant, is required to follow the
law. In particular, a willfully unrepresentgaaintiff volitionally assumes the risks and accepts
the hazards which accompany s@presentatiofi (citing McNell v. United Sates, 508 U.S.

106, 113 (1993))).

12



Simply, “[w]hether equitable tolling is warranted is a faxtensive inquiry’ Smpson,
624 F.3d at 7836 (citation omitted), and in this veif,2255(f{4)'s plain languagestatesthat
the statute of limitationbegins to rurfrom the date whenfécts supporting the claim or claims
presented could have been discoverddmphasis added)lhe unequivocalfacts from the
evidentiary hearing show that Ms. Cormierswilly awareby October 20, 2015that Ms.
Brown did notintendto file an appeal on hdrehalf establishinghat thestatutorydeadline for
her claim ofineffective assistanceas October20, 2016.Also, despite the fact that she was in
transit from prison to prison and endured some hardship in prss@still had nearly two
months of access to a law library ftrm her claims for postonvictionrelief, yet she did not
include her present claim agaifds. Brown in her original § 2255 motiofHr'g Tr. at 17:16-
25; 18:12]. Her merediscovery uponfurther legal researchthat “a trial attorney denying [a]
request for a notice of appeal was a claim within an ineffective assistance of adaimséis
insufficient toallow the Court to countenanaeclusionof this claim ina belatedsupplemental
motion [Id. at 20:2325]; see Graham-Humphreys, 209 F.3d at 561Ross, 945 F.2d at 1335.

While Ms. Cormier could have conceivably moved to améedclaims in her original
motion, rather than supersedieem, she did not, either in her filings or during the evidentiary
hearing,pursue this course of actioSee generally Watkins v. Deangelo-Kipp, 854 F.3d 846,
849 (6th Cir. 2017) (“An untimely amentent to a habeas petition ‘relates back’ to an original
petition within the . . . ongrear limitations period if the original petition and the amended
petition arise out of the same ‘conduct, transaction, or occurrence.” (quatthgR- Civ. P.

15(c)(1)(B))° But even if she had sought to amend her original motioy, contentionon he

5 While this case was still in its infancy, Ms. Cormegspeared to argudat she had no need ¢tontend
that hersupplementainotion relate back to her original motion because the Camanted her “an enlargement of
time in which to” file her supplemental motiofPet’r's Reply at 3]. But thimrgumentis a mischaracterizian of
the record. The Court granted Ms. Cormier leavilécher supplemental motigiit never granted hex concession

13



partthat her present claimagainst Ms. Browrrelates back t@any of her original claimsvould

be dubiousf not meritless See id. at 850 (“[A] petitioner does not satistyre Rule 15 ‘relation
back standard merely by raisirpme type of ineffective assistance in the original petition, and
thenamending the petition to assert another ineffective assistance claim based @mbinen
distinct type of attorney misfeasarcéquoting Cox v. Curtin, 698 F. Sup. 2d 918, 931 (W.D.
Mich. 2010)); compare [Pet'r's Suppl. Mot.at 3-9 (alleging that Ms. Brown was ineffective
because she failed fibe an appeal], with [Pet’r’'s Original Mot.,Doc. 2 at6—7 (assertinghat

Ms. Brown was ineffectivdbecause she did ntatrenuouslyobject toadmission int@vidence at
sentencing of items/documents not included in discdyferin sum, Ms. Cormies untimely
claim of ineffective assistance of counsglnot entitled to equitable tolling, and the statute of

limitations therefore bars.it

B. Ineffective Assistance of Counsel

Even if Ms. Cormiers claim were entitled to equitable tolling, it would still fail on the
merits.Again, to succeean her claim, she has &stablishby a preponderance of the evidence
that Ms. Browndid not follow her directive to appeal her senter@arza, 139 S. Ct. av47,
Pough, 442 F.3d at 964. Ms. Cormier fails to meet her burden.

Ms. Cormier testified that shastructedMs. Brown to appeal her sentence and that Ms.
Brown did not comply with her request, whereas Ms. Brown testified that Ms. Ganever
instructed her to appeal her sentencE&heir testimonies are a washot amounting to a

preponderance of evidence on either sigjgart fromher own testimony,Ms. Cormiersupplies

under the statute diimitations or viewedher motion as timely under the statute of limitatidbasides, hecurrent
position thatshe is entitled to equitable tolling belies any argument on her part that her sepgkemotionis
timely.

14



the Court with namtherevidence taindergirdher claim that she called oNs. Brown to appeal
her sentence.

Ms. Brown, on the other handfferedthe Court her letter, in which stolaronicledher
phone callwith Ms. Cormierfrom October 20, 2015, androte that Ms. Cormieelectednot to
pursue an appeal of her senteniceadlition, Ms. Brown testified that if the letter had been
undelivered as Ms. Cormier claims was the casen “there would have been a copy of that
resent letter or reeceived lettem the file,” but “there was nothing to that effédtHr'g Tr. at
64.8—-21].Ms. Brown'sletter andthe absencef an undelivered envelopia thefile add upto a
preponderance of evidenegainst Ms. Cormier. TheysupportMs. Brown’s version of events
namely her contention thds. Cormierdid notaskher to file an appeandthat Ms. Cormier
not only receivedthe letterbut alsovoiced no objection to itMs. Cormier thereforeloes not

meether burden, and her claim of ineffective assistance of cofaiksebn its merits.

C. Certificate of Appealability

Lastly, the Courmust determine whether to issue a certificate of appealability, which is
necessary for Mr. Cormier to appets ruling. 28 U.S.C. § 2253(a), (c)(1)(B). The Court may
issue a certificate of appealability only when a petitioner “has made a didgbsthowng of
thedenial of a constitutional rightld. 8 2253(c)(2). To make this showing when a court has
rejected a petitioner’s constitutional claim on the merits, that petitioner must deswrikat
reasonable jurists would find the court’s assessmethiosktclaims “debatable or wrond@ack
v. McDaniel, 529 U.S. 473, 484 (2000). Having reached the merits of Bdrmier’sclaim for
ineffective assistance of counsel under the Sixth Amendment, the Court does nadedhat
reasonable jurists would finds rejection of that claim debatable or wrong. The Court will

therefore decline to issue a certificate of appealabilitygoCormier.

15



V. CONCLUSION
Ms. Cormiets claim of ineffective assistance of counaghinst Ms. Browrns untimely
under 8§ 2255 statute of limitationsand even if her claim wereot time-barred shefails to
prove her allegations by a preponderance of the evidence. The Court must theoetiude
that her conviction and sentencingere not in violation of the Sixth AmendmenHer Motion
to Vacate, Set Asideor Correct Her Sentence [Doc9] is DENIED, and this action is

DISMISSED with pregudice. The Court will enter an order consistent with this opinion.

ENTER:

s/J. RONNIE GREER
UNITED STATES DISTRICT JUDGE

16



	I. Background
	II. Standard of Review
	III. Analysis
	A. Equitable Tolling
	B. Ineffective Assistance of Counsel
	C. Certificate of Appealability
	IV. Conclusion

