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V.
Magistrate Judge Clifton L. Corker
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Respondent

MEMORANDUM OPINION

Petitioner Jason Lee Fisher is a Tennessee inmate procpealisgpn a federal habeas
petition pursuant to 28 U.S.C. § 2254. Having aered the submissioms the parties, the
state-court record, and the law applicable &hér’'s claims, the Court finds that the petition
should be denied.

l. SUMMARY OF EVIDENCE AND PROCEDURAL HISTORY

Four separate homes located less than geajuaile apart on Woodbridge Drive in
Marshall County, Tennessee, were burglarizetiveen September 26 and October 2, 2011.
(Doc. 10-3, at 82—-84, 94.) As asudt of their investigation ahe crimes, police officers
determined that the burglar mdgely lived in the neighborhood.Id. at 93, 195-96.) On
October 3, 2011, Detective Jimmy Oliver, dadtive with the Marsall County Sheriff's
Department, along with CaptaBob Johnson, were leaving the home of one of the burglary
victims when they noticed Fishdriving a car without tags.Id. at 96—102.) Detective Oliver
initiated a stop based on the missing tags ankespith Fisher, who did not have a valid

driver’s license. Ifl. at 102—03.) Fisher was arrested, tradofficers performed an inventory
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search of Fisher’s car, where they found a camera later identified by one of the burglary victims
as the one stolen from her homéd. @t 104—08.)

Fisher, who sometimes stayed on Woodbridge Drive in his mother's home, became a
suspect in the burglariesSgeDoc. 10-3, at 115.) Officers wetdt Fisher’s residence, where his
mother gave consent for a search of her hortte) During that search, officers found items
from each of the four burglarized home#d. @t 115-17.)

On September 13, 2012, a Marshall County Crim@wurt jury convicted Fisher of four
counts of aggravated burglaryréle counts of theft of properyalued at more than $1,000 but
less than $10,000, one count aéfthof property valued at me than $500 but less than $1,000,
and three counts of vandalism valued at $50@s®. (Doc. 10-1, at 76—90.) Fisher was
sentenced as a career offender tofeateve sentence of 45 years in prisdstate v. FisherNo.
M2013-0220-CCA-R3-CD, 2013 WL 5827652, at(Tlenn. Crim. App. Oct. 29, 2013)Risher
I”). The Tennessee Court of Criminal Appe@dIBCCA”) affirmed Fisher’s convictions and
sentence on October 29, 201d. Fisher did not file an appation for permission to appeal
with the Tennessee Supreme Court.

On February 13, 2014, Fisher filed a prgsétion for post-conviction relief alleging
counsel’s ineffectiveness in failing to suppresseakiidence seized from his vehicle. (Doc. 10-
13, at 3-9, 20-21). On October 13, 2014, followingadentiary hearing, the petition was
denied by the post-conviction courtd.(at 66—68.) Aggrieved, Fishfiled an appeal, arguing
that his trial lawyers were defent when they failed to fila motion to suppress the evidence
found during the inventory search of his car. (D&:-15, at 6.) In affirming the post-conviction
court’s denial of relief, the TCCA summarizée issues and evidence at the post-conviction
hearing as follows:

The Petitioner subsequently filed a Petitior Post—Conviction Relief alleging that
he received ineffectivesaistance of counsel becausal counsel and co-counsel
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failed “to competently argu® suppress evidence” fouldiring the search of his

car [FN2]. No amended petition was @leAt the post-conviction hearing, the
Petitioner testified that hgpoke with both trial coue$ and co-counsel seven or
eight times before trial. He statethat he did not feel good about their
representation. The Petitioner explained ti@had concerns about the search of
his car because he never gave conseriDé&bective Oliver and Captain Johnson to
search the trunk of the car. However,rfever expressed those concerns to trial
counsel or co-counsel becadse“didn’t know much aboute law at the time or
think even to question them....” On crassamination, the Petitioner said he was
standing outside of his car wh the officers searched tttank and that he was not
given an option to leave. The Petitioneresgt that, at the timbae was under arrest.

The Petitioner said he was not present when his car was towed. The Petitioner
explained that he was concerned abous#ach because “[he] believe[d] they had

no reason to go in the trunk. [He] was arrested for driving on suspended, not
anything to do with the trunk of the vehicle.”

FN2 In his petition for post-conwvion relief, the Petitioner also
alleged that the search of his vehiglas not a valid search incident
to arrest and that he receivedfiective assistance of counsel when
trial counsel and co-counsel did nde fa motion to suppress the
evidence found in the Petitionensother's house. However, the
only issue raised on appeal is wiat trial counseand co-counsel
were ineffective for failing to file a motion to suppress the evidence
found during the inventory search of the Petitioner’s car. We will
review only the facts relevant tbe issue presented on app&ase
Tenn. R. App. P. 13(b).

Trial counsel testified that he discussed the seartcheotar with the Petitioner.
Trial counsel acknowledged that the Retier was not pulled over in connection
with the burglaries and that he was nauapect in the burglary investigation until
officers searched his car. However, tgalnsel did not file a motion to suppress
the evidence found in the calrrial counsel explained &h the police arrested the
Petitioner for driving on a spended license and that there was no passenger in the
Petitioner’s car that could drive the caorfr the scene. Based on these facts, trial
counsel concluded that the officers perfodnaevalid inventory search before they
towed the car. On cross-examination, toalinsel also stated that he did not know
of any way that he could have suppresge evidence. On re-direct examination,
trial counsel said he didot know of any law that @uld prevent officers from
searching a locked trunk during an inventsearch. Trial counsel also stated that
he did not know whether it was common piae for the police to offer an arrestee
the opportunity to make arramgents for someone to pick up their vehicle before
the police performed an inventory search and towed the vehicle.

Co-counsel testified that tspoke with the Petitioneibaut the stop of his vehicle
and the search of his vehicle. Co-caelnsxplained that “[tjhere was no non-
frivolous way to try to suppress the stofCb-counsel stated that the officers



conducted an inventory search, but he mld recall seeing the inventory sheet.
However, even without seeing the invaytsheet, co-counsel concluded based on
the preliminary hearing testimony and hismeersations with Detective Oliver that
the police had conductexdh inventory search.

At the conclusion of the haag, the Petitioner argued ththae search of his vehicle

was not a valid inventory search. The State argued that the Petitioner had not
presented any proof to show that the inventory search was invalid. The post-
conviction court noted that, had a motiorstgpress been filed prior to trial, the
State would have had to prove that tlearsh of the vehicle fell within a valid
exception to the warrant requirement. However, because this issue arose during
post-conviction proceedings, the burdenpodof “flip[ped]” to the Petitioner to

show that the search was invalid.

In a written order, the posbnviction court accreditede¢hiestimony of trial counsel
and co-counsel. Regarding the searchihef vehicle, the post-conviction court
found that the Petitioner had failed to shithat there was aasonable probability
that a motion to suppress would have bgmmted. The post-conviction court noted
that neither side presentpbof as to the road conditis or whether the Petitioner
knew of anyone who could readily move kehicle to avoid towing. Accordingly,
the post-conviction court denied relief, carding that the Petitioner had failed to
show that the search was not a vahdentory search and “it would be sheer
speculation to find that there is a reaswagrobability that a motion to suppress
the search of the trunk would have prevailed.” This timely appeal followed.

Fisher v. StateNo. M2014-02327-CCA-R3-PC, 2015 V766521, at *2—3 (Tenn. Crim. App.
Oct. 2, 2015)perm. app. denie(lfenn. Feb. 18, 2016)Kfsher II’). The Tennessee Supreme
Court denied Fisher’s applications fegrmission to appeain February 18, 2014d.
On or about October 28, 2016, Fisherditae instant habeas petition raisthg
following grounds for relief, as paraphrased by the Court:
Ground One: Fisher’s convictions dased on the use of evidence gained
pursuant to an unconstitutional sgaand seizure in violation of
the Fourth Amendment.
Ground Two: Fisher was denied effeeti@ssistance of trial counsel when
counsel failed to completely argue to suppress evidence found
during the search of the lockédink of Fisher’s car.

(Doc. 2.) Respondent filed an answettte petition on May 17, 2017. (Doc. 11.) Fisher

submitted a reply to the answer on July 31, 2017. (Doc. 13-1.)



1. STANDARD OF REVIEW

The Court’s review of the instant petitimngoverned by the Antiterrorism and Effective
Death Penalty Act of 1996 (“AEDPA”"), which prewusrihe grant of federaabeas relief on any
claim adjudicated on the merits in a State caaléss that adjudication)fesulted in a decision
that was contrary to, or inwd an unreasonable applicatifin clearly established United
States Supreme Court precedent; or (2)lted in a decision based on an unreasonable
determination of facts in lighif the evidence presente8ee28 U.S.C. § 2254(d)(1), (2);
Schriro v. Landrigan550 U.S. 465, 473 (2007).

Federal habeas relief may be granted undetdbntrary to” clausevhere the State court
(1) arrives at a conclusion opposite that readhethe Supreme Court on a question of law; or
(2) decides a case differently than the Supr@mart on a set of materially indistinguishable
facts. See Williams v. Taylpb29 U.S. 362, 405-06 (2000). Under the “unreasonable
application” clause, a federal court may gnahief where the State court applies the correct
legal principle to the facts in an unreasonable man®ee id at 407—-08Brown v. Payton544
U.S. 133, 141 (2005). Whether a decision is “uspeable” is an objectevinquiry; it does not
turn on whether the decision is merely incorregte Schrirp550 U.S. at 473 (“The question
under AEDPA is not whether a federal couttidees the state court’s determination was
incorrect but whether that deteination was unreasonable—a dialngially higher threshold.”);
Williams, 529 U.S. at 410-11. This standard wilbad relief on a federal claim decided on its
merits in State court only where the petitioner destrates that the State ruling “was so lacking
in justification that there was an error understood and comprehended in existing law beyond any
possibility for fairminded disagreementtiarrington v. Richter562 U.S. 86, 103 (2011).

When evaluating the evidence presented in Stauet, a federal habeas court presumes the



correctness of the State court’s factual findingkess the petitioner rebuts the presumption by
clear and convincing evidenc&ee28 U.S.C. § 2254(e)(1).

The doctrine of procedural defaulsallimits federal habeas revieBee O’Sullivan v.
Boercke] 526 U.S. 838, 848 (1999) (holding prisonersqadural default forfeits his federal
habeas claim). A procedural default exists ino tircumstances: (1) whethe petitioner fails to
exhaust all of his available state remedies, aadtate court to which heould be required to
litigate the matter would now find the claim®pedurally barred, and (2) where a State court
clearly and expressly bases its dismissal ofarcbn a state procedural rule, and that rule
provides an independent and addquzasis for the dismissabee, e.g., Coleman v. Thompson
501 U.S. 722, 731-32, 735 n.1 (1991). A procedigédult may be circumvented, allowing
federal habeas review of the claim, only whitie= prisoner can show cauesed actual prejudice
for the default, or that a failute address the merits of thaich would result in a fundamental
miscarriage of justiceld. at 750;see also Wainwright v. Syke83 U.S. 72, 87, 90-91 (1977).
“Cause” is established whergoatitioner can show some objee external factor impeded
defense counsel’s ability to comply with the stajprocedural rules, ahat his trial counsel
rendered ineffective assistanceee idat 753. Additionally, the prejudice demonstrated to
overcome the default must be actual, metrely a possibility of prejudiceSee Maupin v. Smith
785 F.2d 135, 139 (6th Cir. 1986) (citations omittegk alsdJnited States v. Fragyt56 U.S.
152, 170 (1982) (holding prejudishowing requires petitioner tear “the burden of showing,
not merely that errorsijithe proceeding] creategpassibilityof prejudice, but that they worked
to hisactualand substantial disadvantage, infectigentire [proceeding] with error of

constitutional dimension”) (emphasis in originaA fundamental miscarriage of justice of



occurs “where a constitional violation has mbably resulted in theoaviction of one who is
actually innocent.”Murray v. Carrier, 477 U.S. 478, 496 (1986).
1. DISCUSSION
A. Fourth Amendment
I Procedural default

In his first ground for habeas relief, Fislagues that his convictions are based on the
use of evidence gained pursuant to an uncotistital search and seizur (Doc. 2, at 12-14.)
However, Fisher has only raised this issutheState courts in the context of ineffective
assistance of counsel, and, therefore, thetaotige Fourth Amendment claim has not been
presented in satisfaction of 8§ 2254(b)’s extiansrequirement. (Doc. 10-13, at 20-21, 66—68);
see28 U.S.C. 88 2254(b), (c) (disallowing grant oftvaf habeas corpus on behalf of a State
prisoner unless, with certain@ptions, the prisoner has exhausted available State remedies by
presenting to the State courts the same fédkian sought to be redressed in the habeas
petition); Picard v. Connor404 U.S. 270, 275, 278 (1971) (holding exhaustion requirement
satisfied only if petitioner hasdfrly presented” the “substance]bfs] federal habeas corpus
claim” to the State courts).

Fisher argues that this claim was presetadtie State courts, and that “the confusion
that [he] failed to exhaust claim one is due he[tact that] his claims are interlocking,” and that
post-conviction counsel “mergecetitwo federal habeas] cl[ailms into a single argument.” (Doc.
13-1, at 6.) However, as the TCCA noted,féaeral claim presented to the trial court was
counsel’s effectiveness, which is a distimgjuiry from the substantive Fourth Amendment
issue. See Fisher [12015 WL 5766521, at *2.

The Supreme Court has held that the “marelarity of [State and Federal] claims” is

insufficient for fair presentationDuncan v. Henry513 U.S. 364, 366 (1995). Additionally,
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general appeals to broad condidnoal principles, such as dpeocess, equal protection, and the
right to a fair trial, are insufficient to eslesh fair presentatiofor exhaustion purposesray v.
Netherland 518 U.S. 152, 162—-63 (1996). Rather, exhansequires that the same claim,
under the same theory, be presentetthe state courts for reviewdodges v. Colsqrv27 F.3d
517, 529 (6th Cir. 2013) (citation omitted). ndethe underlying Fourth Amendment claim was
not fairly presented to the State courts foreawiand, therefore, the Court finds this claim is
technically exhausted bptocedurally defaultedSee Jones v. Bagle§96 F.3d 475, 483 (6th
Cir. 2012) (“When a petitioner has failed to preasetegal issue to the state courts and no state
remedy remains available, the isssiprocedurally defaulted.”)see alsal'enn. Code Ann. 8§ 40-
30-102(a) (one-year limitation period) and®&30-102(c) (“one g&ion” rule).

Although Fisher does not expressly argue canseprejudice to exse the default, the
Court considers Fisher’s arguglinplied claim that post-convidn counsel is the cause of the
default. However, with very limited exceptiont applicable here, a gieconviction attorney’s
ineffective assistance in postrviction proceedings does not quplifs “cause” to excuse the
procedural default of constitutional claimSoleman 501 U.S. at 755f. Martinez v. Ryan566
U.S. 1, 17 (2012) (holding “[w]hre, under state law, claims iokeffective assistance of trial
counsel must be raised in an initial-review atdral proceeding, a procedural default will not bar
a federal habeas court from hearangubstantial claim of ineffective assistance at trial if, in the
initial-review collateral proceeadg, there was no counsel arunsel in that proceeding was
ineffective”). Therefore, Fisher has not proddgounds to excuse the procedural default of his
first claim, and it must be dismissed.

ii. Merits
Out of an abundance of caution, the Couortsiders the merits of Fisher’s claim under

the Fourth Amendment, which protects “persons, houses, papers, and effects, against
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unreasonable searches and seizures[.]” OdBst. amend. IV. Warrantless searches are
presumptively unreasonable, and evidence discoss@dresult is subjeto suppression unless
an exception to the warrant requirement is applicaBie Coolidge v. New Hampshis®3 U.S.
443, 454-55 (1971Katz v. United State889 U.S. 347, 357 (1967). Regulated inventory
searches, which allow officers itoventory the contents of a lawly impounded vehicle, are one
such exceptionSee Colorado v. Bertind79 U.S. 367, 371 (1987) (holding “inventory searches
are now a well-defined exception to the warnagfuirement of the Fourth Amendment3puth
Dakota v. Oppermam28 U.S. 364, 372 (1976). “An inventory search is the search of property
lawfully seized and detained, in order to ensuat ithis harmless, to secure valuable items (such
as might be kept in a towed car), and to protect against false claims of loss or dawihgn”
v. United States17 U.S. 806, 811 n. 1 (1996) (citation omitted@hus, such searches “serve to
protect an owner’s property whiteis in the custody of the polic& insure against claims of
lost, stolen, or vandaligeproperty, and to guard the police from dang@&eérting 479 U.S. at
372.

Whether such a search is constitutionpllymissible depends on its reasonableness in
light of the facts and particulaircumstances of the cas®@pperman428 U.S. at 373Berting
479 U.S. at 375. An inventory search is ¢desed “reasonable” undéne Fourth Amendment
provided there is no showing thée police acted in bad faitr for the sole purpose of an
investigation, and the officers performed the sle@n accordance with standard procedui®se
Florida v. Wells 495 U.S. 1, 4 (1990) (holding inventory sgamay not be used as “a ruse for a
general rummaging in order to discover incriminating eviden&siting 479 U.S. at 372-73;
U.S. v. Hockenberry730 F.3d 645, 658-59 (6th Cir. 2013).

Here, officers stopped Fisher because hendichave a tag on highicle, and he was

arrested when it was discovered he did not laavalid driver’s license. He was alone in the



vehicle at the time of his arresind, even if someone else Hmkn present, officers were not
required to let that individual dreva tagless vehicle in violatia the law. Therefore, it is
reasonable for officers to have towed the vehaclé to have performed amventory search of
the vehicle prior to doing so. There is no evidethes the police acted imad faith or solely for
investigative purposes in conducting the ineeyntsearch, and therefore, Fisher has not
demonstrated that the search of thiiele violated the Fourth Amendmerierting 479 U.S. at
372-73.

B. I neffective assistance of counsel

In his second ground for relief, Fishegaes that his counsel rendered ineffective
assistance in failing to competbnargue to suppress eviderfoeind during the search of the
locked trunk of his car. (Doc. 2, at 15-19.)

I Standard of Law

Claims of ineffective assistance of coursed governed by the standard set forth in
Strickland v. Washingto@66 U.S. 668 (1984), which requir@$fiabeas petitioner to satisfy a
two-prong test to warrant federal habeas corplisf: (1) he must denmstrate constitutionally
deficient performance, and (2) he must dentrais actual prejudice as a result of such
ineffective assistanceStrickland 466 U.S. 668 (1984). Deficiency is established when a
petitioner can demonstrate tlwatunsel’s performance fell lnsv an objective standard of
reasonableness as measured by professional newoisthat counsel was not functioning as the
“counsel” guaranteed by the Sixth Amendmeldt.at 687—88. A reviewing court’s scrutiny is
to be highly deferential ofozinsel’s performance, with aff@t to “eliminate the distorting
effects of hindsight.”ld. at 689. In fact, counsel is to biéoaded a presumption that his actions
were the product of “sound trial strategy” anttertaken with the exercise of reasonable

professional judgmentld.

10



Prejudice is established when the petiticzar demonstrate to a reasonable probability
that the result of the proceedings would have been different but for the challenged conduct,
thereby undermining confidence in the reliability of the outcoldeat 694. However, an error,
even if professionally unreasdsia, does not warrant settingdesthe judgment if it had no
effect on the judgmentd. at 691.

On habeas review, the issue fag thistrict court is not whether ti&ricklandstandard is
met, but rather, whether the state court’s decisionStratklandwas not met warrants relief
under AEDPA standardsSee Harrington v. Richteb62 U.S. 86, 105 (2011) (“When 2254(d)
applies, the question is not whether counseli®as were reasonable. The question is whether
there is any reasonable argembthat counsel satisfi€tricklands deferential standard.”).
Accordingly, when &tricklandclaim has been rejected onmrits by a State court, a
petitioner “must demonstrate that it was necessantgasonable” for the State court to rule as it
did in order to obtain féeral habeas reliefCullen v. Pinholster563 U.S. 170, 190 (2011).

ii. Analysis

In considering this claim on appeal frone ttlenial of post-conviction relief, the TCCA
noted that inventory searches of a vehite subject to the following guidelines under
Tennessee law:

[l]f the circumstances ... are such thag thriver, even though arrested, is able to

make his or her own arrangements for thet@dy of the vehiclegr if the vehicle

can be parked and locked without obstngtiraffic or endangering the public, the

police should permit the action to be takather than impound the car against the

will of the driver and then search it. Justuse to arrest the driver is not, alone,
enough; there must also be reasonablsetmtake his veble into custody.
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Fisher 11, 2015 WL 5766521, at *4 (citinDrinkard v. State584 S.W. 650, 653 (Tenn. 1979))
The court noted that the burden was not on the $tegshow that the inventory search complied
with Drinkard's guidelines, as would have been theec@srial counsel had filed a motion to
suppress the evidence from the wdibut rather, at the postrviction phase, the burden was
on Fisher to demonstrate that he wasuytlieed by counsel’alleged deficiencyld. at *5. That
is, Fisher bore the burden, byal and convincing evidence,gbow that a motion to suppress
would have been granted, and that a there anveeasonable probability that the proceedings
would have concluded differentlyebunsel had performed as suggesteld (citations omitted).
The TCCA stated that, to sustdiis burden, Fisher essentidllgd to incorporate a motion to
suppress into the post-convictibaaring to establistine possible merit ad suppression motion.
Id. (citation omitted).

The court found that Fisher failed to presamtof to establish that a motion to suppress
would have been successful, as even though tieepralled a tow truck ere Fisher was taken
from the scene, there was no indication whettfiicers told him his car would be towed unless
he could provide a reasonable alternativieether he could hay@ovided a reasonable
alternative, or whether it coulthve been safely parked nearlg. at *6. The TCCA further
found that Fisher failed to present witnesseshsas the arresting officers, to establish the
factual circumstances of Fishedgest and the subsequent intaey search of his vehicldd.

Absent such evidence, the TCCA noted, Fisloerdd not establish th&uccess of a suppression

1 The Court notes that the Six@lircuit has held that “[tjhéederal constittional basis of

Drinkard has been overruled. In the absence of a sigpthat police acted in bad faith or for the
sole purpose of investigation, eeitce discovered during the invgstory search of arrestee’s
car is admissible.’United States v. Vite-EspingZa2 F.3d 462, 470 (6th Cir. 2003) (citing
Berting 479 U.S. at 372-73).
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motion, and accordingly, could not demonstratevhe prejudiced by trial counsel’s failure to
file a motion to suppress theidgnce found in the vehicldd.

This Court’s review of theaecord supports the determirmatithat the proof presented by
Fisher during post-conviction proceedings fatle@stablish the success of a suppression motion
based on the inventory search of tiehicle, and therefore, th@@t finds that Fisher has failed
to “demonstrate that it was neceslyaunreasonable” to reject FisheBsricklandclaim. See
Pinholster 563 U.S. at 190. Accordingly, the Court firttat the rejection of this claim is
neither contrary to nor amreasonable application $fricklandand its progeny, and relief on
this claim will be denied.

V. CERTIFICATE OF APPEALABILITY

A petitioner must obtain a certificate of apdmlity (“COA”) before he may appeal this
Court’s decision denying federal habeas rel@8.U.S.C. § 2253(c)(1). A COA will not issue
unless a petitioner makes “a substrghowing of the denial @ constitutional right” of any
claim rejected on its merits, which a petitionsay do by demonstratingah“reasonable jurists
would find the district court’'s assessment of ¢bestitutional claims debatable or wrong.” 28
U.S.C. 8§ 2253(c)(2)Slack v. McDaniel529 U.S. 473, 484 (2000). To obtain a COA on a claim
that has been rejected on procedural groumg@etitioner must demoimnate “that jurists of
reason would find it debatable whether the petistates a valid claimf the denial of a
constitutional right and thatijists of reason would find it deb&ta whether the district court
was correct in its procedural rulingSlack 529 U.S. at 484. Applyinthis standard, the Court
concludes that a COA should Benied in this case.

V. CONCLUSION
Jason Lee Fisher has failed to demonstratensitiement to federal habeas relief.

Therefore, his petition for a writ of habeas corpus wilDiENI ED, and this action will be
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DISMISSED WITH PREJUDICE. A certificate of appealability from this decision will be
DENIED.

Further, the Court WilCERTIFY that any appeal from thésction would not be taken in
good faith and would be totally frivolous. Fed. R. App. P. 24.

AN APPROPRIATE ORDER WILL ENTER.

/s Travis R. McDonough

TRAVISR. MCDONOUGH
UNITED STATESDISTRICT JUDGE
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