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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT GREENEVILLE

QUINCY DEE JAMES
Petitioner,

V. Nos. 2:15€R-25; 2:16-CV-335

Judge Jordan
UNITED STATES OF AMERICA,

N N N N N N N N N

Respondent.

MEMORANDUM OPINION

Before the Court are Petitioner Quincy Dee Jasn@® se motion to vacate, set aside or
correct sentence pursuant to 28 U.S.C. 8§ 225&the United Stateggsponse in oppositigibocs.
1, 4.1 Also pendingbefore the Court are Petitionerisotions to supplement the recofoc. 2]
and for leave to supplement/amemthim three [Doc. 5]and the United States’ response in
opposition to Petibner’slattermotion [Doc. 7].For the reasons that follow, the Court VBENY
Petitioner's motioato supplement the record [Doc. &hdfor leaveto supplemeriéamend [Doc.
5] and alsawill DENY andDISMISS his § 2255 motion [Doc. 1].

l. RELEVANT FACTS AND PROCEDURAL HISTORY

On April 14, 2015, a grand jury issued a faaunt indictment chargingetitionerwith
three counts of distribution of a quantity of cocaine, each in violation of 21 U.S.C. 88 841(a)(1)
and 841(b)(1)(C) (Counts 1, 2, and 3), and one count of possessipmtent to distribute 28

grams or more of cocaine base, a violation of 21 U.S.C. 88 841(a)(1) and 841(b)(1)(B) (Count 4

1 Unless otherwise indicated, document references in this Opinion areadNG&s16-CV-335.

Dockets.Justia.com


https://dockets.justia.com/docket/tennessee/tnedce/2:2016cv00335/80024/
https://docs.justia.com/cases/federal/district-courts/tennessee/tnedce/2:2016cv00335/80024/9/
https://dockets.justia.com/

[Doc. 1, Case No. 25-CR-25]. The patrties entered into a plea agreement under Rule 11(c)(1)(C)
of the Federal Rules of Criminal Bcedure? in which Petitioner agreed to plead guilty to Count
4; the United States agreedrtmve to dismiss the remaining counts at sentencing, and the parties
agreed to a 180-month sentence [Doc. 10, Case NoCR1Z5].

The Court draws the facts from thasewhich Petitioner stipulatecs contained ithe
factual basis in the plea agreemfdt {4]—facts that were repeateth his Revised Presentence
Investigation Report (“PSR”) [Do@2 (sealed)CaseNo. 215-CR-25]. FromFebruary to August
of 2014, law enforcement officiglsising onfidential sourceand audierecorded conversations
conductedindercover drug operatism Sullivan County, Tennesse®verthatsix-month period
Petitioner andonfidential sources engagedtwo crackcocainetransactions- one inFebruary
of 2014, and one in early August, 2014. In Octpbei4, officers obtained and executed a search
warrantfor alocal residence.

During the executionf the search warramfficersfoundat the residenc9.99 grams of
crack cocaine in the hallway bathroom tbdedseveral glass measuring cupat, according to
field tests, were positive for cocaimesidue Petitioner and a Jasmine Carr were present at the
residenceluring the searchMs. Carr told officergandprovided a written statemeimtaccordance
with her oral recitationthat Petitioner had been sellingpcaine to several individualdMs. Carr
also disclosed that Petitioner had told her that the police were coming, had scooped aifp a |
crack cocaindying near the kitchen sink, and had run to the hallway bathrddime drugs were

recovered before they could be flushed down the toilet.)

2A Rule 11(c)(1)(C) plea agreement allows the parties to “agrea Hpegcific sentence or sentencing range
is the appropriate disposition of the case,” and ‘d@ds the court [to the agreeghon sentence] once [it]
accepts the plea agreementHughes v. United State438 S. Ct. 1765, 1769 (2018) (quoting Rule

11(©)(1)(C).



The controlled subsince offens¢o which Petitioner agreed to plead guilty involved at
least 112 grams but less than 196 grams of crack coda@tiéionerstipulated that hkad incurred
two prior felony drug convictions the Sullivan County, Tennessee Criminal Court before he
commited his federal offenseone on July 16, 2008or possession of .5 grams or more of
cocaine for resaleand one on September 12, 2008, for possession of .5 grams or more of cocaine
within 1,000 feet of a school zone, with the intent to deliver.

After Petitioner pled guilty, @robation officer prepareletitioner's PSR The probation
officer determinedhat Petitiones baseoffense levefor the stipulatedquantity of crack cocaine
was 26[Doc. 22 at T 25]. However, given Petitioner’s two prior felony offenses for aodent
substance offens@dr his stipulation)the probation officer found th&tetitionermet the criteria
for career offender statusnd that his resultingdjusted offense levelas 34 [Id. at  31].
Pditioner receiveda total threepoint reduction foracceptance of responsibility, whittwered
his total offense level to 31d. at 134]. Petitioner’s criminal history category was VI, dudtie
career offender designatiotd] at §55]. Based orPetitioner’s total offense level oftand his
criminal history category of VI, higesulting Guidelines range wad488 to 235 months’
imprisonment [d. at 182]. The probation officer recognizedat if the Court accepted the terms
of Petitioner'sRule 11c)(1)(C) plea agreemerntjs guidelines sentence would be 180 monttis [
at 83].

On October 20, 2015Petitioner was sentencgepursuant tahe Rule 11(c)(1)(C)plea
agreementto the negotiated sentenceI80 monthsimprisonmen{Doc. 23, MinutesCase No.
2:15-CR-25. Judgment entered the next day [Doc. 24, Judgmdnegfitionerdid not appeal,

though he had 14 days to do seeFed. R. App. P. 4(b)(Ajut instead filed this motion to vacate



on October 28, 2018&alleging thatin fourinstanceshis attorney gave him ineffective assistance
[Doc. 1].
Il. PETITIONER’'S MOTION TO SUPPLEMENT THE RECORD

As noted, Petitioner filed his barebones § 2255 motion on October 28, &(ding
claims ofineffective assistand®oc. 1 at 48]. Although the motion is sparse in details, it does
set forth the grourglipon which relief is requested (ineffective assistance of courzi}ioneis
motion b supplement the recofdDoc. 2], filed contemporaneously withis § 2255 motion, is
different

Petitioner explainsnithe motion to supplemerthat hewould like to file a memorandum
of law in support of his § 2255 motion “in the very near futued that he will make no attempt
to assert additional clainipoc. 2]. Petitionets motion is ognended as to time becausedoes
not specify thedate or the approximate period “in the very near future” that he inteffitks tioe
memorandum of law Nor does Petitioneoffer the groundr supporting arguments hvell
include in his proposed memorandum of |amough he does pledge that he “will not attempt to
submit additional claimdd.].

A motion must “state with particularity the grounds” for the motion, Fed. R. Civ. P.
7(b)(1)(b), and Petitioner’'skeletalmotionto supplement the record does not comply with that
procedural requirement. Accordingly, Petitioneristionfor leave to supplement the recgbbc.

2] will be DENIED.
[II.  PETITIONER'S MOTION FOR LEAVE TO SUPPLEMENT/AMEND
Petitioner's motion to supplem#amend [Doc. 5] was filed on April 3, 2017, just shy of

five months past the lapse of the limitations statute in § 2255(f){fhg motion asserts a hew

3 As explained &terin this Opinion Petitioner’s limitation statuteas set to expe on November 5, 2016,
meaning that hi§ 2255motion was filedwvith only eight daygemaining org 2255(f)(1)’s1-year period
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attorney error, in that it maintains that counsel was ineffective for failirggwethat his prior
conviction was not a “controlled substance offensethas term isused in the career offender
guideline |d. at 3]. At the outset, the Court must determine whether Petitioner’s motion is a
supplemental pleadingeeFed.R.Civ.P. 15(d), or an amendmeseteFed.R.Civ.P. 15(akince he
has styled it as both [Doc. 5].

A. Motion to Supplement

A supplement, under Rule 15(d), involves “any transaction, occurrence, orthaéent
happened after the date of the pleading to be supplementedThe proposed supplemedbes
not refer to anyransaction, occurrence, or event subsequent télithge of Petitioner’'s § 2255
motion. Instead, the allegations offered in the suppigrare connected to Petitioner’s criminal
proceedings, specifically his career offender designation in his PSR. The afifdyingsin the
supplementhat postdate the § 2255 moticarecourt decisions, such &eckles137 S. Ct. 886
(2017),Molina-Martinez v. United State436 S. Ct. 1338 (201@Y)athis v. United Stated36 S.
Ct. 2243 (201p andHinkle v. United State832 F.3d 569 (5th Cir. 201@)oc. 5 at 35]. The
guestion then becomesether judicial decisions qualify &sansactions, occurrences, or events.”

The Sixth Circuit has supplied the answer:

The question in this case is whether intervening judicial decisions are thed sort

“occurrences or event” to which Rule 15(d) reféiVe think not. The purposes to

which the rule is typically put support the conclusion that the appropriate bases fo

supplemental pleadings are new facts bearing on the relationship between the

parties, rather than merely changes in law governing those facts.
Michael v. Gheg498 F.3d 372, 386 (6th Cir. 2007) (quotlngited States v. Hick83 F.3d 380,
385-86 (D.C.Cir. 2002)).

Petitioner is asserting a new claim for relief in his motmsupplement. Hence, Petitioner

is not seeking tsupplemenhis timelyfiled 8 2255 motion with podiling facts but instead to



amend his § 225motion The Courtthereforefinds that Petitioner's motion is not a true Rule
15(d) motion to supplemenhtis collateral review petitigrbut instead is enotion to amendinder
Rule 15(a).1d. at 386 (instructing that “[a] Rule 15(a) motion for leave to amend the complaint,
not a Rule 15(d) motion to supplement the pleading, is the appropriate mechanism through which
a party may assert additional claims for relief”).

B. Motion to Amend

A federal prisoner has one year in which to file a § 2255 motion, including amdaments
to the motion.Mayle v. Felix 545 U.S. 644, 654 (2005) (citing to 28 U.S.C. § 2255, 1 6 (now 8§
2255(f)) as providing a “ongear limitation period in which to file a motion to vacate a federal
conviction”); Howard v. United State$33 F.3d 472, 475 (6th Cir. 2008) (“Any attemptdse
a new claim for relief in a Rule 15 motion to amend pleadings is subject to AEDReyear
statute of limitations.”). The oneyear period commences on one of four triggering dates. 28
U.S.C. 8§ 2255(f)(2)4). One and possibly two of those dates are pertinent in the determination as
to whether Petitioner’s proposed new clagmoutside the ongear period set forth in § 2255(f)(1)
and 8§ 2255(f)(3).

1. Section 2255 (f)(1)

The triggering date in the first subsection of § 2255 is the date that @tcmmbecomes
final. 28 U.S.C. § 2255(f)(1)As observed earlier in the OpinioRgtitioner did not file a direct
appeal from his October 21, 2015, judgment of conviction. Therefore, Petitioner's conviction
became final on November 5, 2015, upon the lapse of #uayeriod in which he could have

filed a notice of appeal (October 22, 201514 days = November 5, 2015$eeFed. R. App. P.

4 Rule 6(a)(1) of the Federal Rules of Civil Procedure directs that the dag efént that triggers a period
that is staté in days is excluded from the computation of that per&ebRule 12, Rules Governing 8§ 2255
Proceedings (permitting application of the Federal Rules of Civil Buvedhat are not inconsistent with

6



4(b)(1)(A); Sanchez=astellano v. United State358 F.3d 424, 428 (6th Cir. 2004) (holding that
“the judgment becomes final upon the expiration of the period in which the defendant could have
appealed to the court of appeals, even when no notice of appeal was filed”).

This means that Petitioner had one year from November 5, 2015, i.e., until November 5,
2016, to file a timely § 2255 motion and any amendments under subsection one. 28 U.S.C. §
2255(f) (“A l-year period of limitation shall apply to a motion under this sectiorP8titioner
filed his 8 2255 motion on October 28, 2016, a wae# a daypefore his statute of limitation
under 8§ 2255(f)(1) was due to expirBetitioner's§ 2255 motion was timely, but his proposed
amendmentfiled in March of 2017 [Doc. 5 at 7], was not timely under 8 2255(f)(1).

Petitioner argues that Rule 15(c) ensitlim to amend his § 2255 motion based on the
decision inBeckles v. United States37 S. Ct. 886 (2017)d. at 3]. Rule 15(c) is the provision
in the Federal Rules of Civil Procedure that governs amendments; that oule athendments
that, under certain criteria, relate back to the date of the original pleadihd? Feiv. P. 15(c)(1)

The ineffectiveassistance claim raised in Petitiosdimely filed § 2255 motion was that
counsel failed to use tl®hnsorholding i.e., thathe ACCA’s residual clause was v@dvague
to launch a voidor-vagueness attack on Petitioner’s career offender designation under USSG
4B1.1[Doc. 1 at6]. The proposed ineffectivassistance claim iRetitioner’'s motion to amend is
that counsel failed to object to hisareeroffender classification because his pridennessee
conviction for possession of .5 grams or more of cocaine for resell & “rzintrolled substance
offense within the meaning@f USSG 8§ 4B1.2(b)” [Doc. 5 at 3].

The AEDPA establishes “a tight time line, a epear limitation period ordinarily running

from ‘the date on which the judgment became final by the conclusion of direct revige or

statutory provisions or the § 2255 Rules). Hence ctimaputation of Petitioner’s iday appeal period
excludectober 21, 2015 and starts on October 22, 2015.
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expiration of the time for seekingdureview.” Mayle, 545 U.Sat662 “Rule 15(c)(2) relaxes,

but does not obliterate, the statute of limitations; hence relation back depends astémeexf

a commoricore of operative factsiniting the original and newly asserted claimkl. at659;see

also Advisory Committee’s 1966 Notes on Fed. R. Civ. P. 15 (“Relation back is intimately
connected with the policy of the statute of limitations:’An amended habeas petition ... does not
relate back (and thereby escape AED$Bneyear time limit) when it asserts a new ground for
relief supported by facts that differ in baiitme andtypefrom those the original pleading set fofth.

Id. at 650Q see also Howard v. United Staté&83 F.3d 472, 475 (6th Cir. 2008) (“Any attempt t
raise a new claim for relief in a Rule 15 motion to amend pleadings is subjecDi®AA&EONe

year statute of limitations.”).

No claims similar in type t®etitioner's proposed new claim were raised in the § 2255
motion. True, the motion to vacatasseted claims of ineffective assistance of counsel.
Nonetheless, the attorney misstep now alleigedot similar in type to the asserted attorney
shortcomings presented in that pleadif@ee United States v. Gonzalg22 F.3d 675, 680 (5th
Cir. 2009) (finding that “[néw claims of ineffective assistance of counsel do not automatically
relate back to prior ineffective assistance claims simply because thestevitile same
constitutional provision”)United States v. Ciamp419 F.3d 20, 24 (1st Cir. 2005tdtingthat
Rule 15 is not satisfied “merely by raising some type of ineffective ass&stin the original
petition, and then amending the petition to assert another ineffective assist@émceased upon
an entirely distinct type of attorney rfeasance”). Because the proposed amended diim
ineffective assistance doest share “a common core of operative facts” with the claim raised

initially, the newlyminted clam does not relate back to the timely claims in the motion to vacate.



Accordingly, Petitioner's motion to amend is untimely under subsection (f){ited
States v. Clark637 F. App’x 206, 2089 (6th Cir. 2016§explainingthat“[a] party cannot amend
a 8§ 2255 petition to add a completely new claim after the statute of limgatias expired”
(citation omitted).

2. Section 2255f)(3)

Under subsection three, a 8§ 2255 motion is timely so long as it is filed withineane y
after the Supreme Court issues an opinion newly recognizing a right and hblaingapplies
retroactively to cases on collateral review. 28 U.S.C. § 2255(fp@jtioner disavows completely
his prior reliance odohnsorby conceding that théohnsordecision does not apply to his claim.

Petitioner’s concession has two momentous effefisst, only his claim for collateral
relief based odohnsoreven arguablgatisfies the conditions required to trigger a new statute of
limitation. See28 U.S.C. 8§ 2255(f)(3) (requiring that the § 2255 motion or amendment must rest
on a right bothnewly recognizedby the Supreme Court that has baeade retroactively
applicable);see also Welch v. United Statdé86 S. Ct. 1257, 1265 (2016)JJ¢hnsonis . . . a
substantive decision and so has retroactive effect . . . in cases on collateval’yewnstead, as
noted earlier, Petitioner now proffers as authority for the proposed amende®etdkilesand as
additional authorityMolina-Martinez Mathis, andHinkle [Doc. 5 at 3-5].

Becklesheld that the advisory Sentencing Guidelines are not subpestagueness
challenges under the Due Process Clamskthat “[t]he residual clause in § 4B1.2(a)(2) therefore
is not void for vagueness.Beckles 137 S. Ct. at 895. Even if Petitioner had not conceded that
Johnsordoes not apply to his claim [Doc. 5 at Bgckleswouldforeclose claim 3 ifPetitioner’s
motion to vacate More importanfor purposes of § 2255(f)(3Becklesdid not announce a new

constitutional rule—it held hiatJohnsors ruledid not apply to the Guidelines.



Molina-Martinezruledthat a defendantho is pursuing direct appeahd whose Guideline
rangewas calculated improperbut whosesentencéell within the correct range was n@quired
to provide some “additional evidence” that an errathim calculatio affectedthe sentence. 136
S. Ct. at 1348.349. Even if that decision were relevant to Petitierard he has provided no
developed argumei suggesthat it is,hehas not showthatMolina-Martinezrecognizel a new
right that has been made retroactive on collateral review.

Mathis interpreted the statutory word “burglary” ihe ACCA but that decision did not
announce aewrule of constitutional lawandit has nd beenmade itretroactively applicable to
cases on collateral revievin re: Conzelmann872 F.3d 375, 377 (6th Cir. 2018ge also Potter
v. United States887 F.3d 785, 788 (6th Cir. 2018)nstead,Mathis involved an old rule of
statutory lawgoverning the categorical approaah a method of determining whether a prior
convictionfits within a given definition in the ACCA dhe career offende6Guideline.Mathis
136 S. Ct. at 2257 (“Our precedents make this a straightforwardeasmore han 25 years, we
have repeatedly made clear that application of ACCA involves, and involves only, aognpari
elements.”)

Also, Hinkle is not a Supreme Court case, but instead a case decided by the Fifth Circuit
Court of Appeals. ConsequentlyHinkle could not possibly have involved newly recognized
right by the Supreme Court.

The second reason that Petitioner’s concession regarding the non-applicabditysdn
to his claim igivotalis that withoutJohnsorto supporthe claim it deconstructslt is impossible
to amend a clairthat has lost itsaison détreand is now hollow The Courtthusconcludes that

Petitioner's motion to amend is tiaarred alsainder the third subsection of § 2253).
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As evidenced by the above discussiBatitiorer’'s proposedneffective assistancgaim
is untimelyunder both §8 2255(f)(1) and (f)(&8nd, in any eventannot be the basis for collateral
relief.

3. Equitable Tolling

Section§ 2255(f)’s statute of limitation is not jurisdictional and is subject to equitable
tolling. Shelton v. United State800 F.3d 292 (6th Cir. 2019punlap v. United State250 F.3d
1001, 1007 (6th Cir. 2001abrogated on other grounds by Hall v. Wandé62 F.3d 745 (6th Cir.
2011). The ongear period in 8§ 2255(f) may be equitably tolled for an otherwise untimely motion
to vacate where a petitioner shows “that he has been pursuing his rights diligerfiynd . . .
that some extraordinary circwtance stood in his way and prevented timely fifindones v.
United States689 F.3d 621, 626—27 (6th Cir. 2012) (citation omitted).

Petitioner has not alleged, and the record does not disclose, that equitable tolling of §
2255(f)’s limitation statutés appropriate in his case. Therefore, equitable tolling does not apply
to rescue Petitioner’s untimely motionamend

Because it would be futile to amend a § 2255 motion to includelaned claims, the
Court will DENY Petitioner’s motion to amendseeWren v. United StatefNo. 172054, 2018
WL 4278569, at *3 (6th Cir. Sept. 6, 2018) (observing that futility of amendment is one factor to
consider in determining whether amendment should be allowed and finding that untimely

amendments would be futile).
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V. SECTION 2255 MOTION
Petitioner's§ 2255 motion alleges fopurported erroren the part of his attorney.
A. Standardsof Review
1. Standards for Motions to Vacate

The Court must vacate and set aside Petitioner’s sentence if it finds that heeptdvas
rendered without jurisdiction, or that the sentence imposed was not authorized by lawwasethe
open to collateral attack, or that there has been such a denial or infringenmentarfgtitutional
rights of the prisoner as to render the judgment vulnerable to collateral attack?8 UU.S.C. §
2255. When a defendant files a 8§ 2255 motion, he must set forth facts which entitle him to relief.
Green v. Wingo454 F.2d 52, 53 (6th Cir. 1972)/Malley v. United State285 F.2d 733735
(6th Cir. 1961). “Conclusions, not substantiated by allegations of fact with some ptpludbi
verity, are not sufficient to warrant a hearingy’Malley, 285 F.2d at 735 (citations omitted). A
motion that merely states general conclusions ofWéWwout substantiating allegations with facts
is without legal merit.Loum v. Underwoad262 F.2d 866, 867 (6th Cir. 195@)nited States v.
Johnson940 F. Supp. 167, 171 (W.D. Tenn. 1996).

To warrant relief under 28 U.S.C. § 2255 because of constitutional error, the error must be
one of constitutional magnitude which had a substantial and injurious effect or iefloeribe
proceedings.Brecht v. Abrahamsorb07 U.S. 619, 637 (1993) (citation omitted) (8§ 2254 case);
Jefferson v. United Stateg30 F.3d 537, 549 (6th Cir. 2013) (applyBigchtto a § 2255 motion).

If the sentencing court lacked jurisdiction, then the conviction is void and must bedset as
Williams v. United State$82 F. 2d 1039, 1041 (6th Circgrt. denied439 U.S. 988 (1978 In
order to obtain collateral relief under § 2255, a petitioner must clear a sigiyficeyter hurdle

than would exist on direct appealnited States v. Fradyd56 U.S. 152 (1982)Finally, an

12



evidentiary hearing is required if a petitioner presents factual allegatidassuhose “allegations
cannot be accepted as true because they are contradicted by the record, inherentilejrared
conclusions rather than statements of fadtartin v. United States889 F.3d 827, 832 (6th Cir.
2018) (quotingMacLloyd v. United State$84 F. App’x 555, 559 (6th Cir. 2037)
2. Standards Governing Ineffective Assistance Claims

When a 8§ 2255 movant claims he was denied his Sixth Amendment right to effective
assistance of counsel, a court must presume that counsel provided effectiem@ssistid the
movant bears the burden of showing otherwidason v. Mitche|l320 F.3d 60461617 (6th Cir.
2003). To do so, a movant must prove that specific acts or omissions by his attomdgficernt
and that the attorney failed to provide “reasonably effective assist&tdeKland v. Washington
466 U.S. 668, 687 (1987), which is measured by “prevailing professional ndraspilla v.
Beard 545 U.S. 374, 380 (2005). “[T]he constitutional right at issue here is ultimately the right
to a fair trial, not to perfect representatiorsimith v. Mitchell348 F.3d. 177, 201 (6th. Cir0@3)
(citing Stricklang.

Second, a petitioner must demonstrate “a reasonable probability that, but for [sounsel
acts or omissions], the result of the proceedings would have been diffésémtKland 466 U.S.
at 694. “A reasonable probability is probability sufficient to undermine confidence in the
outcome,”id., and “requires a substantial, not just conceivable, likelihood of a different result.”
Cullen v. Pinholster563 U.S. 170, 189 (2011) (citation and internal quotation marks omitted).
a guilty plea context, to establish prejudice a petitioner “must show that thereeé&sonable
probability that, but for counsel’s errors, he would not have pleaded guilty and would haeelinsis
on going to trial.” Hill v. Lockhart 474 U.S. 52, 59 (B5). Yet, “[a]n error by counsel, even if

professionally unreasonable, does not warrant setting aside the judgment ohal @iotgeeding
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if the error had no effect on the judgmenstrickland 466 U.S. at 691see also Smith v. Robbjns
528 U.S. 259285-86 (2000). Furthermore, if “it is easier to dispose of an ineffectiveness claim
on the ground of lack of sufficient prejudice . . . that course should be follovidckland 466
U.S. at 697.

“SurmountingStricklands high bar is never an easgkaand the strong societal interest in
finality has ‘special force with respect to convictions based oryquédas.” Lee v. United States
137 S. Ct. 1958, 1967 (2017) (quotibipited States v. Timmreck41l U.S. 780, 784 (1979)
(internal citation omted)). The alleged failings of counseill be discussed in the order in which
they wereraised in the § 2255 motion.

B. The Claims

1. Suppression Claim

According to Petitioner, counsel gave him ineffective assistance bygfadirile a
suppression motion challenging the lack of probable cause to search therhertesdrugs were found.
The backbone of Petitioner’s suppression clairhed=pourth Amendmeywhichprovides, in relevant
part, that “no Warrants shall issue, but upoobable cause, supported by Oath or affirmation, and
particularly describing the place to be searched, and the persdmsgertd be seizedlJ.S. Const.
Amend. IV.

As the United Statesorrectlypoints outn its responsePetitioner’sclaim islacking in factual
development, as are his otliereeclaims. Petitioner bears the burden of articulating sufficient facts to
state a viable claim for relief under 28 U.S. C. § 2255, and he hadrfdies regardSee United States
v. Santiagp135 F App’x 816, 823 (6th Cir. 2005) (finding that arguments lacking suppatiatysis

need not be consideretdnited States v. Thoma&®1 F.3d 430, 437 (3d Cir. 2000) (observing that vague
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and conclusory allegations contained in a petition may be dispdsaesmmarily without further
investigation by the district court).

Hence Petitioner’s first claim of ineffective assistanceasclusory as aredaims2, 3, and4.
Conclusory claims are insufficient to justify collateral relieider 8 2255 SeeRule 2(b), Rules
Governing Section 2255 Proceedir{gtating that a § 2255 motion “shall specify all the grounds
for relief available to the moving party [and] shall state the facts suppo&aiggeound”). But
even if the claim were not conclusortfails on the merits.

An attorney’s“failure to file a suppressiormotion does not constitutger seineffective
assistance of coungebut, under certain circumstancesich a failure may amount to a deficient
performance.Kimmelman v. Morrisgnd77U.S. 365, 38485 (1986). For example, aattorney error
involving afailure to contest searcttonstitutes deficient performancerherethe counsel’$ignorance
of the law leads to acomplete lack of pretrigireparation Id. at 385. In such a case, counsel’s error
stems specificallfrom his failure tgperform a reasonable investigatioiamake a reasonable decision
thatan investigatiomto a particular issue is1necessaryld. A petitione who presents such an atteyn
error can demonstrapeejudiceif he ‘provesthat his Fourth Amendment claim is meritorious and that
there is a reasonable probability that the verdict would have beereudlifiabsent the excludable
evidence.”ld. at375

Certain presumptionare employed irevaluathg counsel’'s performancekirst, “counsel is
strongly presumed to have rendered adequate assistance and madwgcalhsagcisions in the exercise
of reasonable professional judgmerttrickland 466 U.Sat 690. Petitioner also “must overcome the
presumption that, under the circumstances, the challenged acgibh lmei considered sound trial

strategy.” Id. at 689. Petitioner “bears the burden of proving that counsel’'s representatis
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unreasonable uedprevailing professional norms and that the challenged action wasmebssategy.”
Kimmelman477 U.S. at 381.

Petitionethas offered nothing to overcome these presumptions of reasonaltiyesiesistance
Petitioner has nadlleged anyfactual basis upon which his attorney could have launched -®flack
probablecause attack on the search warrant. Nor tteesecord disclose a basis for finding that the
presumptiosof adequate assistarst®ould noapply in this caseCounsel’s decien not to file a motion
to suppress reasonably could have been a strategic deGisenefore, the Court presumes that counsel
satisfiedthe standard®r a reasonably professional performaimcthis instance Petitioner’s failure to
show a deficienperformance alongooms this ineffective assistance claftrickland 466 U.S. at 700.

Moreover, Petitioner does not allege, let alone prove, prejudice aomkextof this particular
ineffective assistance clajire., that the motion to suppress for lack of probable cause woelthber
successful and that it is reasonably probable that a differefittweould have been rendered absent
evidence obtained during the sear¢he Sixth Circuit has explained tHfithe test for probable cause
is simply whether there is a fair probability that contraband or eadeina crime will be found in a
particular place.” United States v. Shamaeizad8f F.3d 1131, 1136 (6th Cir. 1996). “Reasonable
minds frequently magliffer on the question whether a particular affidavit establipr@zable cause,
and we have thus concluded that the preference for warrants is magiriapgy effectuated by
according ‘great deference’ to a magistrate's determinatimitéd Statey. Leon 468 U.S. 897, 914
(1984) (quotingspinelli v. United State893 U.S. 410, 419 (1969%ee alsdJnited States v. Murphy
241 F.3d 447, 457 (6th Cir. 2001) (“We give great deference to the determinations of probable
cause made by a magistrate jadgvhose findings ‘should not be set aside unless arbitrarily

exercised.”(quotingUnited States v. Weaved9 F.3d 1372, 1376 (6th Cir.1996)).
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Again, Petitioner stipulated to engaging in three distomitrolled crack cocaine transactions,
each of which was recorded by the confidential source who participdterencountes. “[P]robable
cause is a fluid concept” and can be satisfied by “facts obtairedjthindependent investigation” of a
petitioner. lllinois v. Gates 462 U.S. 213, 232, 243983). Thus, the evidence of thecorded
transactions alonalong with supporting affidavit testimony of the investigatos)d have furnished
probable cause for issuance of the search warrant.

Similarly, the record suggests that a motion to suppinessvidence collected during the search
would not have succeeded. Petitioner stipulatedatesgarch warrant for 3413 Stafford Street in
Kingsport was obtained by agents of the Kingsport Police Depattfeat 10 | 4, Case No. 2:15R-

25]. A requirenent for search warrangs'‘that they be issued only by ‘neutral and detached’ magistrates
‘capable of determining whether probable cause exists for the requessédrasearch.’United States

v. Beals 698 F.3d 248, 264 (6th Cir. 2012) (quotfaigadvick v. City of Tampad07 U.S. 345, 350
(1972));see alsdrenn. R. Crim. P. 4&(1), (c)(1), and (c)(3) As noteda magistrate’s determination

of probable cause is entitled to “great deference,” absent evidenttethibe search warrant based on
that determinatiowas arbitrarily authorizedViurphy, 241 E3d.at 457.

Even absent a copy of the warrdimg, Court cainfer, from the mere fact that a search warrant
was obtained, that it was issued by a magistrate who determined that probablexistes for
the search. This Court must give “great deference” to a magistrate’s detemufaprobable
cause, absent evidence thhat the search warrant based on those findings was arbitrarily
authorized. No such proof has been presented and none is evident in the fidwr@ourt,
affording great deference to the magistrate’s determination of probable cawstnds thatny

motion to suppress would have failelf.has been held thédft]rial counsels failure to bring a

5 Petitioner has not furnished the Court with a copy of the search weBssitenn. R. Crim. P. 41(d) (directing
that a copy of a search warrant “shall be left with the person . . .@n thle search warrant is served”).

17



meritless suppression motion cannot constitute ineffective assistaBamyn v. McKeg231 F.
App'x 469, 475 (6th Cir2007) (quotingUnited Sates v. Tisdale195 F.3d 70, #¥4 (2d Cir.
1999)).

Accordingly, Petitioner’s first claim of ineffective assistance warraoteehef because it
is conclusory and because he has not demonstbed deficient performance or prejudice from
counsel’s failure to file a motion to suppress.

2. Unreliable Drug Amount

Petitioner’'s second claim is that counfaledto object to thequantity ofdrugs for which
hewas held accountablecaus¢here werenat sufficient indicia of reliability to increase the amount
of drugsusedto calculate his sentenceAlthough this claim is difficult to decipher, the Court
understands that Petitioner is alleging thatitermination of thguantity of drugs for which he was
held accountable was not basecewitlence that carriedstifficient indicia of reliability to support its
probable accuracyUnited States v. Milledg&09 F.3d 312, 316 (6th Cir. 1997he quantity of drugs
is significantbecauséhat numbeis generallyused to calculate a defendant’s offense Jevieich plays
a crucial role in determining the Guidelines Sentencing range

Even so, Petitioner'slaim, as interpretely the Courtis a norstarter.In making outthis
claim, Petitioner fails to acknowledge that the evidentiary basisdayuantity of drugs for which he
was held responsible was his oagimissiorthat his offensewvolved“at least 112 grams but less than
196 grams of cocaine base (ctddkoc. 10 T 4] Any objectionas to thestipulatecquantity of drugs
would have been without merit

An attorney’s &ilure to object t@ quantity ofdrugsto which a defendant has stipulated does
not fall outside “the wide range of professionally competent asseSteuich the Sixth Amendment
requires.Strickland 466 U.S. at 690Additionally, no prejudice ensues from an attorney’s failure to

raise a meritless clainbee Greey. Mitchell 264 F.3d 663, 676 (200XKyist v. Foltz 804 F.2d 944,
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946-47 (6th Cir. 1986).Petitioner’s failure to show a deficient, prejudicial performaiwams this
claim of ineffective assistance.
3. Vague Career Offender Guideline
Petitioner maintains that coungalledto research the rule 'ohnson v United Statek35 S.
Ct. 2551 (2015which heldthat the ACCA residual clause was vagaredto use thelohnsorrule to
challengdUSSG 4BL1.1the Guidelinghat wasapplied todesignate him a career offendam,grounds
that it too was vague.

As notedpreviously in this OpiniojPetitionehas acknowledgdtiat theJohnsomnule cannot
be applied to find the Sentencing Guidelines vadins means that, by Petitioner’'s owdrdssion
this claim has no merit.Furthermore Becklesforeclosed the extension of tdehnsonrule to
Sentencing Guidelines.

Counseldoes not render a deficient perforroaibyfailing to raise or argue a meritless claim.
See Chapman v. United Staté$ F. App’x 590, 593 (6th Cir. 200@)ounsel “is not required by the
constitution to raise frivolous defenses or arguments to avoidgeabianeffective representation”)
Furthermore! [b]ecause the Supreme Court has foreclosed the argumdRtitainer]alleges his
counsel was ineffective for not raising, he cannot demonstratedipeej'[i]t is not ineffective
assistance to fail to raise erroneous cldimdnited State v. Pierce403 F. Apfx 988, 989 (6th Cir.
2010)

4. Plea Agreement Provisions
Petitioner asserts that counta#lled to explain the provisions in the plea detailmgyights
Petitioner does natlentify the rights in the plea agreement that counsel failed to eluciBatn
so, the Courtharitablycaninterpretthis pro sePetitioner's claim as an assertion that counsel
failed to enlighten him as to the constitutional and statutory rights he was wayvargering into

the plea agreement.
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The minutes of Petitioner’s plea change hearing reflect that thet §pmcifically advised
him of his rights as set fah in Rule 11 of the FedarRules of Criminal ProcedureMore
specifically, beforehe Courtaccepts a plea of guilty,itvariably advises a defendant of his right
to plead not guilty, or having already so pleaded, to persist in thabpleia;right to a jury trial;
of his right to be represented by coursahdif necessaryo havethe court appoint counselat
trial and at every other stage of the proceedifidpis rightat trial to confront and crossxamine
adverse witnesses, to be protected from compelledinegiinination, to testify and present
evidence, and to compel the atiance of withessesf the nature of each charge to whiuhis
pleading and of anymaximum possiblend mandatory minimurpenaties for the offense(s) to
which his plea will subject him. The Court also tells a defendant that he will waiveahiggtrts
if his plea is accepted.

Further, the Court questions a defendant awhether counsel has discussed the plea
agreement wittmim, including any provisions the agreement thataivesa defendant’s rights to
file a direct appeal or a 8§ 2255 motioAt each juncture of the plea caljoy, the Court pauses to
ask a defendant whether he understands his rights and that he is waiving thaséf rigid only
if, a defendant answersyes,” to that questionor answers, “No,” but then retreats from that
negative answenyill the proceedings continue tioe completion of the guilty plea hearing.

Therefore if there wasattorneyerrorin this instancgthe Court,during the plea colloquy
curedany alleged prejudice accruing therétp properly informing Petitioner of his rights and
ascertaining that henderstoodhis plea agreement aitd provisions. Thompson v. United States
728 F. Appx 527, 535 (6th Cir. 2018)[T] he Sixth Circuit has consistently upheld the validity
of the peacolloquy advisement of rights to preclude later claims of misunderstaati@gged to

result from misleading advidJnited States v. Lambg¥y74 F.2d 1389, 1395 (4th Cir. 1947I]f
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the information given by the court at the Rule 11 hearing coroeatkarifies thelomission] . . .
by the defendant’s attorney and the defendant admits to understanding the court’sthdvice
criminal justice system must be able to rely on the subsequent dialoguerhéhsecourt and
defendant.”) Estes v. United Stes 883 F.2d 645, 648 (8th Cir. 198@nding that, if “counsel
failed to explain adequately the nature of the plea agreéntleattrial court’s verification of a
defendant’s understanding of the matter during the plea colloquy showed that no pegjadied
therefrom).

The Courtfinds that Petitioner'dast claim of ineffective assistance is groundless
attorney need not advance “meritless arguments to avoid a charge of ineffeststenag
Ludwig v. United Statesl62 F.3d 456, 459 (6th Cir. 199&nd he does not give ineffective
assistance by failing to pursue meritless clairosited States v. Martid5 E App'x 378, 381
(6th Cir. 2002)finding “wholly meritless” petitioner’s claims with regard to plea agreemamds
that counsel’sailure to raise such claims cannot be ineffective assistance of counsel

V. CONCLUSION

Based on thabove law and analysiBgetitioner'smotion to supplement the record [Doc.
2], hismotionfor leave to supplement/amend [Doc, &hd his§ 2255 motion to vacate, set aside,
or correct sentend®oc. 1] will be DENIED. His entire case will bBISMISSED.

VI. CERTIFICATE OF APPEALABILITY

Under 28 U.S.C. §8 2253(c)(2), the Court must determinetlven a certificate of
appealability should be granted. A certificate should issue if a petitioner hamstested a
“substantial showing of a denial of a constitutional right.” 28 U.S.C. § 2253(c)(2). fopetit
whose claims have been rejected anrterits satisfies the requirements of § 2253(c) by showing
that jurists of reason would find the assessment of the claims debatable or v8tauk v.

McDaniel 529 U.S. 473, 484 (2000). A petitioner whose claims have been rejected on a
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procedural basisnust demonstrate that reasonable jurists would debate the correctness of the
Court’s procedural rulingld.; Porterfield v. Bell 258 F.3d 484, 4886 (6th Cir. 2001).If there

is a plain procedural bar and the district court is correct to invokeréstive the case, and a
reasonable jurist could not find that either that the dismissal was error arpkationer should

be allowed to proceed further, a COA should not isSlack 529 at 484.

Having examined Petitionerdaimsunder theSlackstandard, the Coudoncludeghat
reasonable jurists could not find that its rulingstoyseclaims were debatable or wrong. Because
reasonable jurists could not disagree with the Court’s denial & #&55 motion and could not
conclude that issgeoffered in the motiorare “adequate to deserve encouragement to proceed
further,” Miller-El v. Cockrel] 537 U.S. 322, 327 (2003), the Court WBIENY issuance of a
certificate of appealability. Fed. R. ppP. 22(b). The Court WiCERTIFY that any appeal from
this action would not be taken in good faith, Fed. R. App. P. 24(a), and consequeridig M|
Petitioner leave to proce@d forma pauperion appeal.

Finally, the Clerkwill be DIRECTED to closethe civil case, Case N&:16-CV-335.

IT 1S SO ORDERED.

ENTER:

s/ Leon Jordan
United States District Judge
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