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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE

BRISTOL PRESERVATION, LLC, )

Plaintiff, ;
V. ; No.: 2:16-CV-360-TAV-MCLC
IGC-BRISTOL, LLC, et al, §

Defendants. )

MEMORANDUM OPINION AND ORDER

This civil case is before the Coum plaintiff Bristol Preservation, LLC!sMotion to
Remand [Doc. 13], defendant kght 39 Holdings, LLC’s Motion to Dismiss [Doc. 9], and
plaintiffs Motion to DismissCounterclaims [Doc. 15]. Ehparties have filed various
responses and replies to the pending motions [GGR1, 22, 234, 25, 26]. For the reasons
discussed herein, the Court will deny plaintiff's tibm to Remand [Doc. J3grant in part and
deny in part Knight 39’s Motion to Dismiss [Dog], and grant plaintiff's Motion to Dismiss
Counterclaims [Doc. 15].

l. Background

This case involves a dispute over a golf seulease. According to the complaint,
plaintiff is the owner of the Country Club ofiBtol (“the Country Club”JDoc. 1-1 p. 5]. On
or about July 1, 2015, plaintifintered into a lease agreemé@fite Lease Agreement”) with

defendant IGC-Bristol Country Club, LLC (“IGC-Btol”), in which IGC-Bristol agreed to

1 The Court notes that defendant IGC-BristdlC has filed counterclaims against Bristol
Preservation. For the sake ddudly, the Court will refer to Brisl Preservation, LLC as plaintiff
as opposed to plaintiff/counter-defendant.
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lease a portion of the Count@lub for a ten-year-termld.]. Defendant Integrity Golf
Company, LLC (“Integrity Golf”) executed &uaranty of Lease agement (“Guaranty
Agreement”) in which it guardeed IGC-Bristol’s obligationsnder the Lease Agreemeld.|

at 6]. The Lease Agreement containddram selection clause, which states:

The venue of any suit or proceeding broughthe enforcemerof or otherwise
with respect to [the Leaggreement] shall always be lodged in the State Courts
of the Second Judicial Circuit in and f8ullivan County, Tennessee at Bristol;
or if the Circuit Court does not haveigdiction, then beforéhe United States
District Court for the Eastern District dennessee (Greenville Division); or if
neither of such courts shall have juircbn, then before any other court sitting
in Sullivan County, Tennessee, having gegbmatter jurisdiction, regardless of
whether, under any applicable prindijpd law, venue myw also be properly
lodged in the courts of any other fedestite or county jusdiction [Doc. 10-1

p. 31].

The Lease Agreement also contained the following terms:

If Tenant is any entity, any change tloe structure of such entity or any

disposition(s) of any of the intereststhin by sale, assignment, operation of
law or otherwise, or any change irethower to vote the interests therein, will

be a prohibited assignment of thisdse requiring Tenant to obtain Landlord’s
prior consentld. at 19-20].

Default by Landlord: The occurrence afiy one of the following events shall
constitute a default by Laratd under this Lease:

(@) If Landlord shall fail to fully andcompletely perform its duties and
obligations under this Lease and such failis not cured within thirty (30)
days after receive of notice from Tenaulvising Landlord of such default .
.. [ld. at 22].
When the parties executed the Lease Agrent, IGC-Bristol was owned by Integrity
Golf, but Integrity Golf later divested or otherwisold its interest in IGC-Bristol to defendant
Knight 39 Holdings, LLC (“Kmght 39”) [Doc. 1-1 p. 12].
Approximately one year afténe parties entered into thease Agreement, on or about

July 1, 2016, IGC-Bristol failed tonake a timely rent paymenkd[ at 8]. Subsequently
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thereafter, on July 15, 2016, W. Jack DavisChairman and President of Knight 39, sent an
email to plaintiff stating “we think the beststdt is for [plaintiff] to own and operate [the
Country Club] as [it] wantsmumber of things done thatenant simply can’t dold.]. Knight

39 is the sole membef IGC-Bristol, and plaintiff alleges that Knight 39 controlled IGC-
Bristol at this time|d. at 20]. IGC-Bristol contends thplaintiff had conthuously interfered
with its rights of quiet enjoyment up to this 8min part by requiring IGC-Bristol to change
the name of the Country Club tthe Olde Tennessean,” ama change which resulted in
trademark infringement litigeon [Doc. 11 p. 23].

On July 21, 2016, plaintiff sent IGC-Btas written notice demarng payment of the
unpaid rentld.]. Because Integrity Golf was a guararablGC-Bristol’s obligations, plaintiff
also sent notice to Integrity Golfd[ at 9]. On or about Jul27, 2016, an individual named
Paul Fleming, identified in his email as Chief Executive Officer of KnBhtsent an email to
plaintiff stating “[oJur operatia of [the Country Club] will case at close of business Friday
July 29th” |d.]. Shortly thereafter IG@ristol and/or Knight 3%through its attorney, advised
plaintiff that it would cease operation of the Country Club at the close of business on July 31,
2016 [d.]. Plaintiff alleges that IGC-Bristolral Knight 39 then wronglly abandoned the
County Club on the evening of July 31, 201 ft 10].

Plaintiff contends that mker IGC-Bristol nor Knight39 provided notice to the
members of the Country Club prior to ceasing operatilahls [Additionally, plaintiff alleges
upon information and belief that membership feleposits, and other monies have been paid
and/or will be paid to IGC-Bristol and/or Knight 39 for servitleat have occurred or will
occur after the abandonmeaftthe Country Clubll.].
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Plaintiff filed this lawsuit in the Lav€Court for Sullivan County, Tennessee, bringing
various claims against IGC-Bristol, Integri@olf, and Knight 39. Dendants removed the
case to this Court, and IGC-Bristiled several counterclaims agat plaintiff. Knight 39 has
filed a motion to dismiss all clais asserted against it, andipliff has moved both to remand
this case back to the Sullivan County Lawu@t, and also to dismiss IGC- Bristol's
counterclaims. The Court will first address Metion to Remand, and ¢m will turn to the
motions to dismiss.

Il. Motion to Remand

The Court first turns to plaintiff's Motiomo Remand [Doc. 13].In support of this
motion, plaintiff argues that neand is warranted becausetbé Lease Agreement’s forum
selection clause. Specifically, plaintiff contls that the forum selection clause prohibited
defendants’ removal of this caem state to federal court.

As an initial point, the Coumotes that the statutory righf removal of a case from
state to federal court may be waived, b waiver must be “clear and unequivocabte
Cadle Co. v. Reiner, Reiner & Bendett, R.8)7 F. App’x 884, 886 (6th Cir. 2009). While
“general principles of contractterpretation are used to determine whether the right to remove
has been waived” by a forum seieatclause, district courts withthis circuit have indicated
that “the Sixth Circuit has established a higtieeshold for finding waiver of the right of
removal than have other circuitsSee Chrysler Grp., LLC v. Eagle Auto-Mall Condo. 14-
12964, 2014 WL 5092903, at *1 (E.D. Mich. Oct. 2014) (citation omitted).In particular,

“a clause that does neven mention either renaal or the party seeking to remove cannot be



a clear waiver of removal.See EBI-Detroit, Inc. v. Detrgi279 F. App’x 340, 349 (6th Cir.
2008).

In this case, the forum selection daun the Lease Agreement states:

The venue of any suit or proceeding broughthe enforcemedrof or otherwise

with respect to [the Leaggreement] shall always be lodged in the State Courts

of the Second Judicial Circuit in and fsullivan County, Tennessee at Bristol,

or if the Circuit Court does not haveigdiction, then befor¢he United States

District Court for the Eastern District @ennessee (Greenville Division); or if

neither of such courts shall have juretobn, then before any other court sitting

in Sullivan County, Tennessee, having sgbmatter jurisdiction, regardless of

whether, under any applicable prindigd law, venue mg also be properly

lodged in the courts of any other fedestite or county jusdiction [Doc. 10-1

p. 31].

Notably, the forum selection clause neither djpsadly mentions a waiver of the right of
removal, nor any particular defendant, and thus cannot constitute a “clear waiver of removal.”
See EBI-Detrojt279 F. App’x at 349.

Furthermore, the Court finds the c&3erysler Group, LLC v. Eagle Auto-Mall Corp.
instructive. In that case, the district cofotind that a forum selection clause which stated
only that a claim must be “filedih state court was insufficiemd constitute a waiver of the
right to remove.See Chrysler Grp2014 WL 5092903, at *4. The district court emphasized
that the clause “does not contain any languages required in this Circuit, which would
clearly indicate that the right to remove is waive&ée id. While the clause at issue in the
instant case states that venue shall alway4doged” in state codras opposed to “filed,”
Black’s Law Dictionary defines lodged as filed. BLACKLAW DICTIONARY (10th ed.
2014). Therefore, this case is likhrysler Groupin that the forum dection clause states

only that the claim must be fiddodged in state court, but kes no mention of whether the

case may then be removed. The Court agrees witbhhesler Groupcourt that this language
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does not rise to the level of a clear andauivocal waiver of the right to remov&ee Cadle
Co, 307 F. App’x at 886.

Plaintiff argues that the fact that the forwselection clause contemplates a federal
forum in the event that the state court doeshave jurisdiction indicas that “the parties
contemplated, considered, and otgel the possibility that anyspute . . . would be litigated .
.. in federal court unless and only if an avagedthte court lacked subject matter jurisdiction”
[Doc. 24 p. 2]. The fonm selection clause, howayespeaks only in terms of the suit being in
the federal forum in thevent that it may not be lodged iretktate court forum. As the Court
has already noted, lodged means filed, andctaese says nothingoaut the ability of the
defendants to remove the cdsem where it is initially lodgediled. Indeed, this case was
initially lodged in state court consistent withe forum selection clase. Therefore, this
argument is not well-taken.

In sum, the Court finds th#ite forum selection clause does not constitute a clear and
unequivocal waiver of the rigld remove, and as such, theutt will deny plaintiff's motion
to remand.

[I. Motions to Dismiss

The Court next turns to pldiff's and Knight 39’s motiongo dismiss. The Court will
first discuss the standard of review applieatp the motions, anthen will analyze each
motion to dismiss.

Federal Rule of Civil Procedure 8(a) sets aliberal pleading standard. To survive a
motion to dismiss, a complaint need contain only a “short and plain statement of the claim
showing that the pleader is entitled to relief,onmdler to give [the opposing party] fair notice
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of what the . . . claim is and the grounds upon which it resBéll Atl. Corp. v. Twombly
550 U.S. 544, 555 (2007) (quoti@pnley v. Gibsom355 U.S. 41, 47 (1957)). Detailed factual
allegations are not required, but a party@bligation to provide the ‘grounds’ of his
entitle[ment] to relief’ requires moréhan labels and conclusions.td. “[A] formulaic
recitation of the elements of a causeaction will not do,” nor will “an unadorned, the-
defendant-unlawfully-haned-me accusation.Ashcroft v. Igbal556 U.S. 662, 678 (2009).
Claims based on fraud are subject to the heiggd requirements of Ru9(b), which requires
that a plaintiff plead the circustances constituting fraud “with particularity.” Fed. R. Civ. P.
9(b).

In deciding a Ruld.2(b)(6) motion to dismiss, a coumust construe the complaint in
the light most favorable to thplaintiff, accept all factuakllegations as true, draw all
reasonable inferences in favor of the plainafid determine whether the complaint contains
“enough facts to state a claim to relief that is plausible on its faagdmbly 550 U.S. at 570;
Directv, Inc. v. Trees487 F.3d 471, 476 (6th Cir. 2007) (citation omitted). “A claim has
facial plausibility when the platiif pleads the factual content that allows the court to draw the
reasonable inference that the defendsifitible for the misconduct allegedlgbal, 556 U.S.
at 678. “Determining whether a complaint stagsdausible claim for relief will [ultimately]

. . . be a context-specific task that requiresstjourt] to draw on its judicial experience and
common sense.1d. at 679.

A. Knight 39’s Motion to Dismiss

In the complaint, plaintiff raises the follomg claims against Knight 39: 1) Unlawful
Detainer; 2) Unjust Enrichnm& 3) Trespass; 4) Inteomal Interference with Business
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Relationship; 5) Procurement Breach of Contract; 5) Pieng the Corporate Veil; and 6)
Injunctive Relief. Knight 39 moves tl&ourt to dismiss each of these claims.
1. Unlawful Detainer

Plaintiff's claim of unlawful detainer agaiknight 39 is based on its allegation that
Knight 39 possessed the County Club during IGGtBI's lease term without a contractual
right to do so.

“Where a tenant, or seeone in collusion with a tenanillfully and without force,
holds over the possession from the landlordishguilty of unlawful detainer.”"Morrison v.
Smith 757 S.W.2d 678, 680 (Tenn. Ct. App. 1988)here a tenant or steone in collusion
with the tenant remains in possession priothi® tenancy ending, however, the “possession
belongs to the tenant” and there is no liabilaythe landowner for unlawful detainebee id.
(citing Smith v. Holt193 S.W.2d 100, 102 €hn. Ct. App. 1945)).

In this case, plaintiff does not allege tiatight 39 remained in possession subsequent
to the ending of the tenancy. Rather, plairtifeges that Knight 39 wrongfully possessed the
Country Club during the pendency of IGC-Brigdenancy despite ndtaving a contractual
right to do BeeDoc. 17 p. 9 (“Bristol Preservation alleginat Knight 39 wrongfully possessed
the Country Club during IGC-Bristol's lease tetm . .”)]. Because Knight 39’s alleged
wrongful possession occed during the term of IGC-Bridte tenancy, Knight 39 cannot be
liable to plaintiff for unlawful detainer. Asuch, the Court will dismiss plaintiff's unlawful

detainer claim against Knight 39.



2. Unjust Enrichment

Plaintiff also raises a claim of unjustremment against Knight 39. Specifically,
plaintiff contends that Knight 39 occugie managed, and/or operated the Country Club
without a lease agreement. Because Knighte8®ined the benefit of the commercial lease,
and because Knight 39 allegedlyused to pay plaintiff for that benefit, plaintiff asserts that
Knight 39 is liable for unjust enrichment.

“Unjust enrichment is a quasi-contractual theory or is a contract implied-in-law in
which a court may impose a contractual odiign where one does not otherwise exisge
Spahr v. Leegin Creative Leather Prod., Jndo. 2:07-cv-187, 2008 WL 3914461, at *14
(E.D. Tenn. Aug. 20, 2008)The elements that@aintiff must establish to succeed on a claim
of unjust enrichment are: 1) a benefanterred by the plaintiff upon the defendant; 2)
appreciation of the benefit byghdefendant; and 3) “acceptanof such benefit under such
circumstances that it would be inequitable fan o retain the benefit without payment of the
value thereof.” See id.(citing Paschall’s, Inc. v. Dozier407 S.W.2d 150, 154-55 (Tenn.
1966)). Furthermore, in order to succeed om@just enrichment clai “the plaintiff must
further demonstrate that he or she has exhausted all remedies against the person with whom
the plaintiff enjoyed privity of contract."See id. A plaintiff is not required to exhaust all
remedies against the party with whom the pl#irgiin privity, however, if the pursuit of the
remedies would be futileSee id.; see also Freeman Indus., LLC v. Eastman ChemlT2o.
S.W.3d 512, 526 (Tenn. 2005).

In this case, plaintiff fail¢o allege in the complaint thédthas exhausted all remedies
against IGC-Bristol or Integritolf, the entities with which it hgwivity of contract by virtue
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of the Lease Agreement and Gudyafigreement. Furthermorplaintiff has not alleged that
pursuit of remedies against these entities would be fuSkee id. Indeed, considering that
IGC-Bristol and Integrity Golf a also defendants in this case, it appears that plaintiff does
not believe that a pursuit of remedies agaimsse entities would be futilerherefore, because
plaintiff has neither pled facts indicating eitltleat it has exhausted tsmedies against IGC-
Bristol or Integrity Golf, nor indicated that puisaf such remedis would be futile, plaintiff
has failed to plead a plausible claim of unjestichment against Knight 39. As such, the
Court will dismiss plaintiff's claim ofinjust enrichment against Knight 39.

3. Trespass

Plaintiff also contends that Knight 39 lieble for trespass because it entered and
operated the Country Club without plaintiffsrpgssion. Under Tennessee law, trespass
constitutes “the unauthorized entypon another's real property.” See Arbuckle v.
Chattanooga696 F. Supp. 2d 907, 98&.D. Tenn. 2010).

The complaint acknowledges, however, thiaintiff leased the Country Club to IGC-
Bristol for a termof ten years$eeDoc. 1-1 p. 5]. This leaggrovided IGC-Bristol with the
right of possession for the Country Club, and tgdnt “control over thgroperty against the
lessor and all the world.See Doramus WRogers Grp., Ing.No. M1998-00918-COA-R3-CV,
2001 WL 196974, at *8 (Tenn. Ct. App. Feb. 28, 2000herefore, as the lease granted IGC-
Bristol control of the Country Club during thease term, any alledeaction for trespass
against Knight 39 would belong to IGC-Bristol, notplaintiff. Plaintiff cites to no authority,
and the Court is not aware afyg which permit the owner of gperty to maintain a trespass
claim where the owner has leased that property to a teé8eet5 Am. Jur. 2d Trespass 8§ 31
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(2016) (“A landlord who has grardgossession to a tenant for a definite term does not have
an immediate right of possessiand may not maintain an amti for trespass during the term
of the lease.”). As such, the Court will dismpaintiff's claim for trepass against Knight 39.

4, Intentional Interference with Business Relationship

Plaintiff also raises a claim of intentionalerference with business relationship against
Knight 39, arguing that Knight 39 “intentionally caused the relationship between Bristol
Preservation and IGC-Bristol end” [Doc. 1-1 p. 19].

In order to establish a claim for the toft intentional interfeence with a business
relationship against Knight 39, plaintiff musttadish: 1) an existing business relationship
with specific third parties oa prospective relationship withn identifiable class of third
persons; 2) Knight 39’'s knowledge of that redaship; 3) Knight 39’s intent to cause the
breach or termination of the business relationship; 4) Ki@3glstimproper motive or improper
means; and 5) damages resultingrfrthe tortiousinterference. Trau-Med of Am., Inc. v.
Allstate Ins. Cq.71 S.W.3d 691, 701 (Tenn. 200Zignificantly, this tort is only applicable
for interference with non-contttual business relationship&ee e.g., Crouch v. Pepperidge
Farm, Inc, 424 F. App’x 456, 461 (6th Cir. 2011)B0t this tort protects non-contractual
business relationships, so we will not applioithe contractual relationship . . . .8ge also
Trau-Med 71 S.W.3d a698-701, 701 n.4.

In this case, plaintiff alleges that Knigf interfered with its business relationship with
IGC-Bristol. Because plaintiff and IGC-Bristol had entered into a contractual Lease
Agreement for the Country Club, however, thitienship with which Knight 39 allegedly
interfered was a contractual relationship. Therefoecause the tort of intentional interference
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with business relationship does not apply ttenference with coméctual relationships,
plaintiff may not sustain this cause of action against KnightS8e Crouch424 F. App’x at
461. As such, the Court will dismiss plaffi§ intentional interfeence with business
relationship claim against Knight 39.

5. Procurement of Breach of Contract

The Court next turns to plaintiff’'s procurement of breach of contract claim. Plaintiff
alleges that Knight 39 procured IGC-Brik$obreach of its obliggons under the Lease
Agreement by facilitating changes in IGC-Bristoirganizational strugte without obtaining
plaintiff's consent as requideby the Lease Agreement.

This claim requires plaintiff to prove tl@lowing elements: “1) Tare must be a legal
contract; 2) the wrongdoer musdave knowledge of the existencetio¢ contract; 3) there must
be an intention to induce its breach; 4) Wwrengdoer must have adtenaliciously; 5) there
must be a breach of the contract; 6) the astpiained of must be the proximate cause of the
breach of contract; and 7) tleanust have been damages resgltrom the breach aontract.”
Lick Branch Unite, LLC v. Reello. 3:13-cv-203, 2014 WL 546696, at *15 (E.D. Tenn. Feb.
10, 2014) (quoting/lyers v. Pickering Firm, Inc959 S.W.2d 152, 158 éhn. Ct. App. 1997)).

In its motion to dismiss, Knight 39 argsl that the Court should dismiss plaintiff's
procurement of breach of contrataim because plainfihas not sufficiently pled that Knight
39 acted maliciously. While malice is an ed&d element for this claim, malice does not
require “ill will or spite tavards the injured party.’'See Marshall Motor Homes Intern., Inc.

v. Newmar Corp.No. 3:01-cv-397, 2003 WL 23333579,*80 (E.D. Tenn. Dec. 5, 2003).
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Rather, the “intentional commissiofa harmful act without justifiable cause is the equivalent
of legal malice."See id.

The complaint alleges that, during the pendency of the lease term, Knight 39 took over
ownership of IGC-Bristol from Integrity GolfSuch a change in IGC-Bristol's organizational
structure without plaintiff's approval would hanphaintiff by causing IGC- Bristol to violate
the terms of the Lease Agreement. Based oaltbgations in the compla, particularly the
communications between plaintiff and certandividuals identified as Knight 39 employees
regarding the Country Club, the Court may aksasonably infer that Knight 39’s participation
in changing IGC-Bristol's organiganal structure was intentionabee Twomb|y650 U.S. at
570. Taking plaintiff's allegations as true, asiist in ruling on a motion to dismiss, the Court
finds that this allegation adequately pleatie “intentional commission of a harmful act
without justifiable cause,” and thus, adetgly pleads malice against Knight 3%ee id.

Knight 39 also argues that the compladlies not adequately allege that plaintiff
suffered damages proximately caddy the breach of contract.his argument is not well-
taken. The complaintllages that IGC-Bristol— an entitywhich Knight 39 admits it is the
sole member of — changed itgganizational structure, dnsubsequently abandoned its
contractual obligations one yeatara ten-year lease. Plaintiff also alleges that IGC-Bristol
failed to make at least one rggdyment. Based on these allegas, the Court may reasonably
infer that plaintiff suffered damages as a resuthefalleged breachesadntract, and as such,

plaintiff has adequately pled that the bie@coximately caused it to suffer damages.
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In sum, the Court finds that plaintiff haslequately pled a plaible procurement of
breach of contract claim against Knight 38das such the Court will deny Knight 39’s motion
insofar as it seeks wismiss this claim.

6. Piercing the Veil

Plaintiff also asks the Court to piertiee veil and hold Knight 39 liable for IGC-
Bristol’'s breaches of the Lease Agreement. Bfaargues that piercing the veil is appropriate
in this case because Knight 39 “dominated @mrolled IGC-Bristol’s finances and its policy
and business practices relating to the Countyp@if Bristol such that IGC-Bristol had no
separate mind, will, or existenceitsf own” [Doc. 1-1 p. 20].

As an initial point, the Court notes that@&Bristol is a Limited Liability Company (an
“LLC"), in which Knight 39 isthe sole member. “Under Teggsee law, a member or holder
of a financial interest in an LLC does notvhRaany personal obligation and is not otherwise
personally liable for the acts, debts, liabilitiespbligations of the LLC.”"NVK Spinning Co.
v. Nichols No. 12-2904, 2014 WL 28831, at *4 (W.Denn. Jan. 2, 2014).In certain
situations, however, a court may permit a pléitdi pierce the veil in order to impose personal
liability on the member of an LLr the actions of the LLCSee id.

“Tennessee law strongly disfaggpiercing the . . . veil.'ld. Although whether or not

a court will permit veil piercing “depends uptire particular circumstances of each case,” a

2 The Court notes that Knight 28so asserts in its motion dismiss that all of plaintiff's
claims should be dismissed because Knight 39wta party to the Lease Agreement or Guaranty
Agreement. This argument does not appear tagmicable to the pracement of breach of
contract claim because in this claim Knight 38a$ being sued under the Lease Agreement or the
Guaranty Agreement. Rather, Knight 39 is besngd for procuring IGC-Bstol's breach of its
contractual obligations.

14



court will only permit it in“extreme circumstances.See Edmunds v. Delta Partners, LLC
403 S.W.3d 812, 829 (Tenn. Ct. App. 2012ghlater v. Haynie833 S.W.2d 919, 925 (Tenn.
Ct. App. 1991)see also Rogers v. Louisville Land C867 S.W.3d 196, 215 (Tenn. 2012)
(noting that the equities must “substantially favibré party seeking to pierce the veil, and that
the presumption of separate identity “shobkl set aside only witlgreat caution and not
precipitately”).

In determining whether to permit a pidff to pierce the veil, Tennessee courts
consider the following factors:

1) whether there was a failure to el paid in capifa (2) whether the

corporation was grossly undercapitatiz (3) the nonissuance of stock

certificates; (4) the sole ownership adat by one individual; (5) the use of the

same office or busess location; (6) the employmenftthe same employees or

attorneys; (7) the use of the corporatasman instrumentality or business conduit

for an individual or another corporatigi8) the diversion of corporate assets by

or to a stockholder or other entity the detriment ofcreditors, or the

manipulation of assets and liabilitiesanother; (9) the usef the corporation

as a subterfuge in illegdransactions; (10) théormation and use of the

corporation to transfer ibthe existing liability of andter person or entity; and

(11) the failure to maintain arm’srgth relationships among related entities.

Fed. Deposit Ins. Corp. v. AlleB84 F. Supp. 386, 39E.D. Tenn. 1984).
In addition to considering these factorse tBixth Circuit has stated that Tennessee law
“requires an element of fraud in order to pierce a corporate \i&de' IBV Mfg. Co. v. Velsicol
Chem. Corp.No. 97-5340, 1999 WU86615, at *4 (6th Cir. Jul. 1, 199%ee also Se. Tex.
Inns, Inc. v. Prime Hosp. Corp462 F.3d 666, 676 (6th Cir. 2006) (stating that in order to
pierce the veil a plaintiff must sufficiéy allege “fraud oisimilar injustice”).

Knight 39 argues that plaintiff cannot «aista piercing the veil claim because it has

not adequately alleged facts claiming that 185stol was used to work a fraud or similar

injustice. Plaintiff counters by arguing that it has pled a scheme to defraud by alleging that
15



Knight 39 took ownership of IGC-Bristol in knamg violation of the Lease Agreement, that
Knight 39 operated the CountGlub in knowing violation othe Lease Agreeemt, and that
Knight 39 continues to collect payments fraperations of the Country Club even though
IGC-Bristol abandoned the Country Club.

Upon consideration of the ewlaint and the parties’ argqwents, the Court finds that
plaintiff has not adequately alleged the extreneumstances necessary to support a piercing
the veil claim against Knight 39See Schlater833 S.W.2d at 925. As an initial point, the
Court notes that while plaintiff alleges thatigint 39 used IGC-Bristol to “commit an unjust
act on [plaintiff's] rights,” a mrity of plaintiff's allegationsin the complaint, and in its
response to Knight 39’s motion to dismiss, eerdround IGC-Bristol'salleged breaches of
the Lease AgreemenBgeDoc. 17 p. 7]. In particular, phaiiff alleges that Knight 39 took
ownership of IGC-Bristol in violation of tHeease Agreement, and operated the Country Club
in violation of the Lease Agreant. In order to justify grcing the veil, however, the fraud
or injustice alleged “must be m®than the breach of contradteged in the complaint.See
Se. Tex. Inns462 F.3d at 679. Thereforte, the extent that plaintiff argues that piercing the
veil is warranted due to IGC-Btol's allegedly unjust violabin of plaintiff's contractual
rights, this argument is not well tak&n.

Furthermore, while the compid also alleges that Knigl&9’'s control of IGC-Bristol
was “used to commit fraud,” the only specifictiaal allegations of an alleged scheme to

defraud are that Knight 39 hasceived or will receive payments for services and events

3 Additionally, to the extent that plaintiirgues that Knight 39 induced IGC-Bristol to
breach its contractual obligations, these actionsilaaly to be covered by plaintiff's procurement
of breach of contract claim.
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occurring after IGC-Bristol'sbandonment of the leasggeDoc. 1-1 p. 10]. These factual
allegations are pled upon imfoation and belief, providing no @ls of any specific payments
received by Knight 39, or the basis for plé#iig belief that Knight39 has received or will
receive these paymentsl]. Such conclusory allegationsnsupported by specific facts, are
insufficient to meet the heightened pleadingndtad of Federal Rule @ivil Procedure 9(b)
applicable for allegations of frau8ee Harbor Thirteen Mile-206Q0.C v. Emp. Ret. Plan of
Consol. Elec. Distrib., In¢c.No. 15-14066, 2016 WL 1665158, *& (E.D. Mich. Apr. 27,
2016) (“Allegations of fraud cannot be basgmbu information and belief, except where the
relevant facts lie exclusively within the knowbge and control of the opposing party, and even
then, the plaintiff must plead a particular staent of facts upon which his belief is basetl.”).
Plaintiff also appears to argue that veil piegeis warranted in thisase because Knight
39 acquired control of IGC-Bristdrom Integrity Golf after Itegrity Golf had guaranteed
IGC-Bristol’'s Lease Agreement obligations. T@eurt does not find that this fact supports
piercing the veil, however, because there ismlication that any trafer of IGC-Bristol's
ownership from Integrity Golf to Knight 39 pacts Integrity Golf's possible liability to
plaintiff under the Guaranty Agreement. Indemtegrity Golf is a defendant in this action,
and plaintiff is seeking damagi@gainst Integrity Golf under breach of guaranty agreement

theory BeeDoc. 1-1 p. 17].

4 The Court notes that in its response briefrifficontends that “Wite wholly controlled
by Knight 39, IGC Bristol diverted money from IG&rstol to [Knight 39] . . .” [Doc. 17 p. 7].
This allegation is not mentioneid the complaint, so the Couwtill not consider it in its
consideration of the motion to dismiss.
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In sum, because plaintiff has failed to adeglyaallege fraud oany similar injustice
beyond breaches of the ase Agreement, the Court findsattplaintiff has not alleged the
extreme circumstances necessary to pierce the $ei¢ Schlater v. Hayni€33 S.W.2d at
9255 As such, the Court will dismiss plaiffis piercing the veil chim against Knight 39.

7. Injunctive Relief

Finally, plaintiff also seeks janctive relief against Knigh39. In particular, plaintiff
asks that the Court enjoin Knight 39 fromecepting or retaining any membership fees,
tournament deposits, or othelonies for services and events occurring after July 31, 2016
[Doc. 1-1 p. 21]. Plaintiff arges that the acceptance of smabnies by Knight 39 “could have

an untold impact on the reputationtbé Country Club” [@c. 17 p. 15].

> The Court notes plaintif§ argument that certaifllen factors support piercing the veil.
Because plaintiff has failed to plead fraud orrailsir injustice, the fact that several of thken
factors may support piercing the veihist sufficient to support a clainSee 1BV Mfg. Cp1999
WL 486616, at *4. Indeed, while several of #hken factors do appear to support piercing the
veil, in particular that KnighB9 and IGC-Bristol appear toveoverlapping employees, and that
Knight 39 is the sole member of IGC-Bristol, Tessee courts have held that similar facts are not
alone sufficient to justify piercing the veilSee, e.g., Marshall v. Jacksddo. M2007-01764-
COA-R3-CV, 2008 WL 5156312, at *6 (Tenn. Ct. App. D&c2008) (noting thahe fact that an
individual held directorships with both companigsot in of itself sufficient to justify piercing
the veil). Furthermore, plaintiff attgts to satisfy a number of the otiAdien factors by making
conclusory statements that merely recite theofadhemselves. For instance, the complaint asserts
that Knight 39 “undercapitaled IGC-Bristol,” and “failedto maintain an arm’s length
relationship” with IGC-Bristol [Doc1-1 p. 15]. Such a recitatiari the factorssupported only
by conclusory statements that they aresfiati, does not support plaintiff's claingee Iqbgl556
U.S. at 678.

® Knight 39 appears to argueatha dismissal of the piera the veil claim mandates a
dismissal of all claims. Because each claira Qdaferent elements, and because plaintiff has
adequately alleged the procuremehthe breach of contractaiin, this argument is not well-
taken.
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In order to attain a permanent injunction, aiptiff must demonstrate: “1) that it has
suffered an irreparable injury; Bat remedies available atMasuch as money damages, are
inadequate to compensate for that injury; &},tlkonsidering the balance of the hardships . . .
a remedy in equity is warrantednd 4) that the public interestould not be disserved by a
permanent injunction.”See eBay Inc. v. MercExchange, L1527 U.S. 388, 391 (2006).
Knight 39 argues that the Court should disnpissntiff's claim for injunctive relief because
the reputational injury alleged by plaintiff isesulative, and any potential harm to plaintiff is
compensable by money damages.

Reputational damage can consge irreparable harm néally compensable by money
damages, and thus, may servehasbasis for injunctive reliefSee Thompson v. Hay&<8
F. Supp. 2d 824, 832 (E.D. Tenn. 2010). Whilegkni39 argues that any reputational damage
in this case is speculative, the Court notesplantiff is not seeking a preliminary injunction,
and as such, has not yet been put to the tasKaring proof of reputidonal damage. Rather,
at this stage in the proceedingaintiff merely alleges in thcomplaint a claim for injunctive
relief, and therefore must only state a claim under Rule &agFed. R. Civ. P. 8(a). The
Court finds that the allegations in the complaimparticular the podisility that the acceptance
of monies meant for the CoumtClub by Knight 39 could caesreputational damage to the
Country Club, are sufficient toeet the burden under Rule 8(a).

The case cited by Knight 39 in support of its motion to dismisempson v. Hayes
does not undermine the Court’s conclusionshis case. 748 FSupp. 2d 824 (E.D. Tenn.
2010). InThompsonthis Court denied a request for @lpminary injunction based in part on
a finding that the movant’s allegations opu¢ational harm were spulative and unsupported
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by the record.ld. at 832. In contrast, plaintiff in it case has not moddor a preliminary
injunction, and there is of yet no developed rddor the Court to consider in determining
whether any reputational harm is speculative.

In sum, the Court finds that plaintiff issufficiently allegeca plausible claim for
injunctive relief sufficient to survive Knight 39motion to dismiss. As such, the Court will
deny Knight 39’s motion insofar as it seetk dismiss the injunctive relief claim.

8. Leave to Amend

The Court notes that in its response todfii39’s motion to dismiss, plaintiff states:
“to the extent that the Court is inclined to grant Knight 39’s Motion to Dismiss, in whole or in
part, [plaintiff] respectfully requests leave fie an Amended Complaih[Doc. 17 p. 16].

The Court finds that this statemt is not sufficient to constitela motion to amend, and thus,
the Court will decline tdreat it as suchSee Kuyat v. BioMimetic Therapeutics, Jnel7 F.3d

435, 444 (6th Cir. 2014) (noting that request for leave to amend almost as an aside, to the
district court in a mentandum in opposition to the defendamotion to dismissis . . . not a
motion to amend”)New London Tobacco Mkt., Ine. Burley Stabilization CorpNp. 3:13-
cv-122, 2013 WL 2112290, &8 (E.D. Tenn. May 15, 2013) £ motion must be filed as a
separate, freestanding documelror that reason alone the Cowill deny leave to amend.”).

As such, to the extent that plaintiff sedkave to amend the comamt by means of the

sentence at the end of its responsef bitie Court will deny that request.

" The Court notes that in its motion to dismissdtn 39 represents that in the event that it
receives any fees, deposits, or other moniesillitwn those funds over to plaintiff [Doc. 10 p.
15]. The Court does not find that it is appropriedeconsider this unsworn representation in
considering the motion to dismiss. Furthermtuwening over such monies to plaintiff would not
necessarily redress any reputational damage.
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In sum, the Court will grant ipart Knight 39’s motion to dimiss, in that it will dismiss
all claims against Knight 39 except for the praament of breach of contract claim and the
injunctive relief claim. It willalso deny plaintiff's request fde an amende complaint.

B. Plaintiff's Motion to Dismiss Counterclaim

The Court next turns to plaintiff's Motioto Dismiss Counterclais [Doc. 15]. The
Court notes that plaintiff purportedly movedrsuant to Federal Rules of Civil Procedure
12(b)(1), 12(b)(3), and 12(b)(6), but provides that it onlyved under Rules 12(b)(1) and
12(b)(3) so as not to waive any arguments mades motion to remand. As such, the Court
will consider the motion to dismiss as one uridate 12(b)(6). 1GC-Bristol has asserted the
following counterclaims against ghtiff: 1) Breach of Lease2) Indemnification; and 3)
Constructive Eviction. The Court walddress each counteath in turn.

1. Breach of Lease

IGC-Bristol alleges that plaintiff breachéte Lease Agreement Ilnyterfering with its

right of quiet enjoyment, which is guarardeley Section 3.3 of the Lease Agreement [Doc.

10-1 p. 6 (“Quiet Enjoyment- Provided Tenameiy pays Rent and performs the conditions

and covenants herein containdlien Tenant shall and may peaceably and quietly enjoy the
[Country Club].”)]. IGC-Bristol contends thatlaintiff interfered with this right of quiet
enjoyment by pressuring IGC-Bristol into clggng the County Club’s name to the “Olde
Tennessean,” makin@ number of other “commerdia unreasonable demands,” and
micromanaging IGC-Bristol’s running of the Conn€Club [Doc. 25 pp. 243 Plaintiff argues

that this claim should be dismissed becauge-Rzistol never provided plaintiff with notice

of any alleged breaches.
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Under the terms of the Lease Agreement, pfaivould be in defaul of the lease if it
“failled] to fully and completely perform its duties and obligations under [the Lease
Agreement] and such failure mot cured within thirty (30) da after receipt of notice from
Tenant advising Landlord of sudefault” [Doc 10-1 p. 21f Therefore, in the event that
plaintiff did not fulfill a contractual duty or digation IGC-Bristol wasrequired to provide
plaintiff with notice of the deficiencgnd a thirty-day opportunity to cur&ee In re Memphis-
Friday’s Assoc.88 B.R. 830, 837 (W.D. Tenn. 1988) (mgfithat in Tennessee “a commercial
lease is to be construeddaenforced as written”).

While IGC-Bristol does not appear to dispthat its breach of lease claim fails in the
event that it did not provide plaintiff with no&éclGC-Bristol contends that it provided notice
by means of W. Jack Davis I13&ly 15, 2016, email. In this exih Davis informed plaintiff
that the “best result [would be] for [plaintiftp own and operate the Country Club . . . as
[plaintiff] wants a number of things done thag tienant simply can’t do” [Doc. 1-1 p. 8]. The
Court finds, however, that this email is not sufficient to constitute the notice required by the
Lease Agreement. First, there is no indicatiwat the email specifically identified which of
plaintiff's activities interfered withGC-Bristol’s right of quiet efoyment. Second, even were
this email to constitutadequate notice, IGC-Bristol alwiomed the Country Club on July 31,
2016, sixteen days after Davis's eméil. [at 8]. Thus, IGC-Bristol did not provide plaintiff
with the thirty days to cure provided for bye Lease Agreement. Therefore, because IGC-

Bristol failed to comply with the notice dnopportunity to cure provisions of the Lease

8 Tennessee courts and Black’s Law Dictionarfynée‘default” as “the omission or failure
to perform a legal or contractual dutySee Hometown Folks, LLC v. S&B Wilson, Ihn. 1:06-
cv-81, 2008 WL 918519, at *11 (E.D. Tenn. Apr. 3, 2008).
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Agreement, plaintiff did not deault and IGC-Bristol may not brg a claim against plaintiff
based on a breach of the Lease Agreenfeaé St. Paul Surplus Lines Ins. Co. v. Bishops Gate
Ins. Co, 725 S.W.2d 948, 951 €nhn. Ct. App. 1986) (“In the absee of fraud omistake, a
contract must be interpreted agrforced as written . . . thio@rt . . . can merely construe the
lease as written.’y. As such, the Court will dismiss IGB¥xistol’'s counterclaim insofar as it
asserts a claim based on breach of the Least Agreement.
2. Indemnification
IGC-Bristol next contends that the termstioé Lease Agreement obligate plaintiff to
indemnify IGC-Bristol for any damages suffereygl IGC-Bristol due to plaintiff's breach of
the Lease Agreement. As the Court hasaay discussed, because IGC-Bristol failed to
comply with the Lease Agreement’s notice and oppuoty to cure requirements, plaintiff did
not default under the lease. érbfore, there are mamages for which IG-Bristol may seek
indemnification. As such, the Court will disreiE5C-Bristol’s indemnitation counterclaim.
3. Constructive Eviction
Finally, IGC-Bristol brings a constructive ietion counterclaim against plaintiff.
Constructive eviction may arisé6m the improper conduct oféHandlord in interfering with

the [tenant’s] enjoymerof the premises.’See Tenn-Tex Prop. v. Brownell-Electro, J@.8

® The Court notes that IGC-Bristol cites to the c&3d® Structures |, LLC v. Wisper I,
LLC, for the proposition that substantial compli@ngith a contractual notice requirement is
sufficient in certaincircumstances. 153 F. Supp. 3d 9830-92 (W.D. Tenn. 2015). Although
GTP Structuress a case from a Tennessestuct court, the districtourt in that case applies
Florida law. Id. at 987. IGC-Bristol thus provides th@@t with no authorityfor the proposition
that as a matter of Tennessee law substantmmpliance with a notice requirement is sufficient,
and the Court declines to announce such a rule itSek. Bradson Mercantile, Inc. v. Crabtrée
S.W.3d 648, 652 (Tenn. Ct. Ap}P99) (“If the contract is plaiand ambiguous . . . the Court must
interpret it as written . . .”).
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S.W.2d 423, 428 (Tenn. 1989). Landlord condhet may rise to the level of constituting
constructive eviction includes “threats okpelsion, attempts to lease to others, or
unreasonable demands, insults, or assault§ee id. Such conducthowever, must
“substantially interfere with the tenant's beneficial enjoyment of the premises, and the
interference must be af permanent nature See id.

IGC-Bristol argues that plaintiff consittively evicted it by miang a number of
unreasonable demands and by attempting to kbasproperty to others during the course of
IGC-Bristol’s tenancy. IGC-Bristol supports thetaim by providing secific examples of
communications between plaintiff and IGC-Brist&epDoc. 10-2]. In the counterclaim,
however, IGC-Bristol asserts thhe basis of its constructive etian theory is that “plaintiff
materially breached the Lease Agreement lgrfaring with IGC-Bristol's rights of quiet
enjoyment as set forth in theease Agreement” [Doc. 11 p. R4As the Court has already
noted, because IGC-Bristol did not provide pidi with notice and an opportunity to cure,
plaintiff did not default under the Lease Agreemenherefore, IGC-Bristol may not base its
constructive eviction claim on the fact thpddintiff breached the Lease Agreement.

IGC-Bristol argues in its response brief tl@abreach of the lease agreement is not
required for a landlord’s conduct to rise to kixeel of constructive eviction, and that a tenant
IS not required to give notice of any breacheariter to state a claim of constructive eviction.
As an initial point, the Court notes that this argant is contradicted iyhe counterclaim itself,
which bases the constructive eviction claim oa thct that plaintiff breached the Lease
Agreement by interfering with itsghts of quiet enjoymenteeDoc. 11 p. 24]. Additionally,
IGC-Bristol has not cited, and ti@ourt is not aware, of any @ority for the proposition that
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a tenant may bring a constru@ieviction claim based on activitidgat constitute a breach of
the tenant’s right of quiet enjoyment in a sitaa where the tenant has failed to comply with
a lease provision that specifilygprovides for notice and the opponity to cure any breaches
of the right of quiet enjoyment. In fact, a nioen of other jurisdictionsave found that even
in the absence of a contractual notice requirdiee tenant is required to provide a landlord
with notice and the opportunity to cure priorbringing a constructive eviction clainSee
e.g., Mason-McDuffie Real Estatec. v. Villa Fiore Dev., LLC335 P.3d 211, 215 (Nev.
2014) (“Therefore, we hold thatcommercial tenant allegingathit was constructively evicted
must show . . . that it provided landlord notmfeand a reasonable opportunity to cure the
defect.”)10

In sum, because IGC-Bristol did not complth the notice ane@pportunity to cure
provision of the Lease Agreemermipdicable to breaches of thight of quiet enjoyment, the
Court finds that IGC-Bristol may not sustain tanstructive eviction counterclaim. As such,
the Court will dismiss IGC-Bristol's counterafaiinsofar as it raises a constructive eviction

claim against plaintiff.

10 |GC-Bristol cites to the Tennessee Supreme Court deci@om-Tex Properties v.
Brownell-Electorto support its argument thitneed not show that plaintiff breached the lease in
order to state a claim for constructive evictias, well as its argument that it need not have
provided plaintiff with notice of any allegeddaiches. 778 S.W.2d 423. The Court has reviewed
Tenn-Texand finds that the case does not support Bei€tol's arguments. First, there is no
indication inTenn-Texhat the tenants and landlord had entered into a lease agreement containing
a term requiring notice and an oppurity to cure any breaches thie right of quiet enjoyment.
Second, the constructive evictionTienn-Texculminated in the landlordeclaring the tenants in
default and demanding accelerated rent paymardisiding rent not yet due under the terms of
the lease agreementd. at 428. Thus, because the landlord’enn-Texdeclared the tenant in
default, notice to the landlord was not an istha the Tennessee Supreme Court considered in
Tenn-Tex See id.
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IV.  Conclusion

For the reasons discussed herein, the Court hdd&YIES plaintiff's Motion to
Remand [Doc. 13]. The Court al§&&RANTS in part and DENIES in part Knight 39's
Motion to Dismiss [Doc. 9], irthat all claims against Knigl&9 except for procurement of
breach of contract and injunctive relief are herBb§MISSED. The Court als&GRANTS
plaintiff’'s Motion to Dismiss Counterclaims [Dot5], in that all counterclaims asserted by
IGC-Bristol against plaintiff ar®ISMISSED.

IT IS SO ORDERED.

9 Thomas A. Varlan
CHIEFUNITED STATESDISTRICT JUDGE
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