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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT GREENEVILLE

ERIN COLLEEN SULLIVAN, )
Raintiff, ))
V. ; No0.2:16-CV-361-HBG
NANCY A. BERRYHILL,?! ))
Acting Commissioner of Social Security, )
Defendant. ))

MEMORANDUM OPINION

This case is before the undersigned purstmr8 U.S.C. § 636(b), Rule 72(b) of the
Federal Rules of Civil Procedure, and the conettite parties [Doc. 18]. Now before the Court
is Plaintiff's Motion for Judgment on the Pleadings and Memodum in Support [Docs. 19 &
20] and Defendant’s Motion for Summary Judgrhand Memorandum in Support [Docs. 21 &
22]. Erin Colleen Sullivan (“Plaintiff”) seeks judicial review of the decision of the Administrative
Law Judge (“the ALJ"), the final decision Defendant Nancy A. Beyhill, Acting Commissioner
of Social Security (“the Commissioner”). For the reasons that follow, the CourD&hlY
Plaintiff's motion andGRANT the Commissioner’s motion.

. PROCEDURAL HISTORY

On July 16, 2013, Plaintiff filed an applicatiorr fisability insurance benefits pursuant to

Title XVI of the Social Security Act, 42 U.S.C. § 138tseq.claiming a period of disability that

began December 16, 2009. [Tr. 312-13]. After her applicatiowas denied initially and upon

! During the pendency of this case, Nancy A. Berryhill replaced Acting Commissioner
Carolyn W. Colvin. Pursuant to Federal RofeCivil Procedure 25(d)Nancy A. Berryhill is
substituted as the Defendant in this case.
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reconsideration, Plaintiff requestadhearing before an ALJ. [T87]. A hearing was held on
April 23, 2015. [Tr. 23-41]. On May 27, 2015, the Abdind that Plaintiff wa not disabled. [Tr.
11-18]. The Appeals Council denied Plaintiff'sjuest for review [Tr2-4], making the ALJ's
decision the final decision of the Commissioner.

Having exhausted her administrative remediesinEff filed a Complaint with this Court
on December 6, 2016, seeking judicial review of the Commissioner’s final decision under Section
405(g) of the Social Security Act. [Doc. 1]. &parties have filed competing dispositive motions,
and this matter is nowpe for adjudication.
1. ALJ FINDINGS

The ALJ made the following findings:

1. The claimant has not engagedutstantial gainful activity since
July 16, 2013, the application date (20 CFR 416£x&keq).

2. The claimant has the following medically determinable
impairments: complex regional pain syndrome of the lower
extremity; degenerative disc diseasethritis; migraines; obesity;
depression; andhaiety (20 CFR 416.92ét seg).

3. The claimant does not have an impairment or combination of
impairments that has significantly limited (or is expected to
significantly limit) the ability to perform basic work-related
activities for 12 consecutive monthiherefore, the claimant does
not have a severe impairmentaambination of impairments. (20
CFR 416.92%t seq).

4. The claimant has not been under a disability, as defined in the
Social Security Act, since July 16, 2013, the date the application
was filed (20 CFR 416.920(c)).

[Tr. 13-17].

[11.  STANDARD OF REVIEW

When reviewing the Commissioner’s determioatof whether an individual is disabled



pursuant to 42 U.S.C. § 405(g)etlourt is limited to determimg whether the ALJ’s decision
was reached through application of the cordegal standards and in accordance with the
procedure mandated by the redulas and rulings promulgateby the Commissioner, and
whether the ALJ’s findings are supped by substantial evidencBlakley v. Comm’r of Soc. Sec.
581 F.3d 399, 405 (6th Cir. 2009) (citation omittat)ison v. Comm’r of Soc. Se878 F.3d 541,
544 (6th Cir. 2004).

Substantial evidence is “more than a sciatilf evidence but less than a preponderance; it
is such relevant evidence as a reasonable might accept as adequate to support a conclusion.”
Cutlip v. Sec’y of Health & Human Serva5 F.3d 284, 286 (6th Cir. 1994) (citations omitted). It
is immaterial whether the rembmay also possessilsstantial evidence teupport a different
conclusion from that reached by the ALJ, oretfer the reviewing judge may have decided the
case differently.Crisp v. Sec’y of Health & Human Servg90 F.2d 450, 453 n.4 (6th Cir. 1986).
The substantial evidence standard is intendedréate a “zone of choice’ within which the
Commissioner can act, without tFear of court interference.’Buxton v. Halter 246 F.3d 762,
773 (6th Cir. 2001) (quotinitullen v. Bowen800 F.2d 535, 545 (6th Cir. 1986)). Therefore, the
Court will not “try the caséle novo nor resolve conflicts in the Ekence, nor decide questions of
credibility.” Garner v. Heckler745 F.2d 383, 387 (6th Cir. 1984) (citation omitted).

On review, “bears the burden of progihis entitlement to benefits.Boyes v. Sec’y. of
Health & Human Servs46 F.3d 510, 512 (6th Cir. 1994) (citation omitted).

V. DISABILITY ELIGIBILITY

“Disability” is the inability “to engage iany substantial gainful activity by reason of any

medically determinable physical or mental impaintg&hich can be expected to result in death or

which has lasted or can be expected to last donéinuous period of not less than twelve months.”
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42 U.S.C. § 1382c(a)(3)(A). A claimantll only be considered disabled:

if his physical or mental impairment or impairments are of such
severity that he is not only upl@ to do his previous work but
cannot, considering his age, edumatand work experience, engage

in any other kind of substantial gainful work which exists in the
national economy, regardless of wiet such work exists in the
immediate area in which he lives, or whether a specific job vacancy
exists for him, or whether he woube hired if he applied for work.

42 U.S.C. § 1382c(a)(3)(B).
Disability is evaluated puusint to a five-step analysssimmarized as follows:
1. If claimant is doing substantgainful activity, he is not disabled.

2. If claimant is not doing substantial gainful activity, his
impairment must be severe before he can be found to be disabled.

3. If claimant is not doing sutamtial gainful activity and is
suffering from a severe impairment thess lasted or is expected to
last for a continuous period @t least twelve months, and his
impairment meets or equals a listed impairment, claimant is
presumed disabled without further inquiry.

4. If claimant’'s impairment does not prevent him from doing his
past relevant workye is not disabled.

5. Even if claimant’s impairment does prevent him from doing his

past relevant work, if other woekists in the national economy that

accommodates his residual functional capacity (*“RFC”) and

vocational factors (age, educationillsketc.), he is not disabled.
Walters v. Comm’r of Soc. Set27 F.3d 525, 529 (6th Cir. 1997) (citing 20 C.F.R. § 404.1520).

The claimant bears the burdenpsbof at the first four stepsWalters 127 F.3d at 529

The burden shifts to the @omissioner at step fiveld. At the fifth step, the Commissioner must
prove that there is work available in the aatil economy that the ctaant could performHer

v. Comm’r of Soc. Se03 F.3d 388, 391 (6th Cir. 1999) (citiBgwen v. Yuckerd82 U.S. 137,

146 (1987)).



V. ANALYSIS

Plaintiff argues that the Algrred at step two when he camed that Plaintiffs Complex
Regional Pain Syndrome (“CRP&%f the lower extremity is nat severe impairment. [Doc 20
at 8-9]. Plaintiff contends that the ALJ’s cateration of the opinion of treating physician Wendy
Gray, M.D., and Plaintiff's credibility was alsaroneous and further unadeines the ALJ’s step
two finding. [d. at 9-14].

At step two, “the ALJ must find that the claintdnas a severe impairment or impairments”
to be found disabledFarris v. Sec’y of Health & Human Seryg73 F.2d 85, 88 (6th Cir. 1985).
To be severe, an impairment or combinat@nimpairments must “significantly limit[] your
physical or mental ability to do basic work attes.” 20 C.F.R. § 416.920(c)Step two has been
described as “de minimishurdle” in that “an impairment will be considered not severe only if it
is a slight abnormality that minimally affectgork ability regardless of age, education, and
experience.”Higgs v. Brown880 F.2d 860, 862 (6th Cir. 1988) (citirgrris, 773 F.2d at 90).
“The mere diagnosis of [an ailment] . . . sayghing about the severity of the conditiorid. at
863. Rather, the claimant must “produce or poirgaimeevidence that indicates that an alleged
impairment impacts his ability fwerform basic work activities.Johnson v. AstryéNo. 3:09-CV-
317, 2010 WL 2803579, at *5 (E.D. Tenn. June 30, 20dd)pted byNo. 3:09-CV-317, 2010

WL 2836137 (E.D. Tenn. July 15, 2010jr(ehasis in the original).

2 CRPS, also known as ReflBympathetic Dystrophy Syndre, is a unique clinical
syndrome that typically developdifawing trauma to a bone or sdissue and is characterized by
complaints of intense pain and signs of aotoic dysfunction. Soc. Sec. Rul. 03-2P, 2003
WL22399117, at *1 (Oct. 20, 2003). “It is characteristic of this symeérthat the degree of pain
reported is out of proportion to the sevenfythe injury sustained by the individualld.
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Plaintiff was diagnosed with CRPS following an incident in December 2009 when she
rolled her ankle. [Tr. 304, 486, 509]. Plaintifftgury has necessitated numerous treatment for
complaints of pain. Specifically, Plaintiff reced/éumbar nerve blocks and epidural injections
between May 2010 and February 2011 [Tr. 407-5B§ttery nerve stimulator in August 2011 [Tr.
233], and two spinal cord simulator leads irlsthfor a trial period in September 2014 [Tr. 564-
69]. During the relevant period under reviemd up until her September 2014 trial spinal cord
stimulator, Plaintiff's pain contl varied. Plaintiff experienceperiods of improvement where
her pain appeared well-managed and she wast@lglentinue attending heollege classes [Tr.
310, 403-05], and periods where Plaintiff compdairthat her medication was not working and
reported uncontrolled pain, generalized achinessfeeling ill, and instances of migraines that
improved with medication [Tr. 371-73, 379-82, 402, 464, 466, 468].

In December 2014, however, Plaintiff refgal improvement following her September
2014 trial spinal cord stimulator. [Tr. 542]. Sgieally, Plaintiff reportel greater than 50% pain
relief. [Id.]. As a result, Plaintiff undevent surgery for a permanesyginal cord stimulator with
paddle leads and an implantable pulse geneirafdecember 2014. [Tr. 540, 546-47]. Two days
post-operative, Plaintiff reportatiat her pain was well contrelil, neurologically she remained
stable, and she ambulated weitheut assistance. [Tr. 541].

The record includes opinions from non-examynstate agency physicians, as well as an
undated opinion by Plaintiff’s treating physician, Bray. As to the opinionsf the state agency
physicians, Carol Lemeh, M.D., reviewed Pldfigimedical records in September 2013 at the
initial level of the administrate proceedings and determineditthPlaintiff's impairment was
severe but the physical evidence on file wasffigent to assess the severity of Plaintiff's

functioning, and that a comprehensive mulisskeletal examination was recommended to
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adequately assess Plaintiff's claim of disabilifyr. 46]. At the reconsigration level in January

2014, a second state agency phgsic Frank Pennington, M.D., wviewed Plaintiff's medical
records and found Plaintiff’'s impanent was non-severe but agreath Dr. Lemeh that there was
insufficient evidence to assess Plaintiff's funoti@. [Tr. 55, 57]. DrPennington explained that
agency forms regarding work history and actestiof daily living were sent to Plaintiff in
December 2013 but never returnedpulee several attempts by theeagy to contact Plaintiff and

a third party. [Tr. 55-56]. Because Plaintifiiled to cooperate with requests for additional
evidence, Dr. Pennington concluded that a consultative examination was no longer required and
there was insufficient evahce to support Plaintiff'slaim of disability. [d.].

With regard to Dr. Gray’s opinion, Dr. Gray expressed that FRSNCRPS significantly
impaired her range of motion in her right leg, inchglher ankle, knee, and hjgnts. [Tr. 462].

In addition, Plaintiff wa described as having marked incraaggain of the right leg with weight
bearing and difficulty balancing, ocessitating the use of a candd.]] Dr. Gray explained that
despite treatment consisting of pain metiomyg nerve blocks, TENS units, a sciatic nerve
stimulator, and physical therapy, Plaintiff's pagsponse had been inadequate, and she would
likely continue with this lifelonddisability” unless future treatménsuch as a nerve ablation, was
successful. 1f.].

Although Dr. Gray’s opinion is undated, theoed suggests that gredates Plaintiff's
September 2014 spinal cord stimulator trial amblsequent surgery as [ray discussed all of
Plaintiff's treatment except her implantationld.]. In addition, Dr. Gray commented that
Plaintiff's “disability” may be chronic unless future treatmersuch as a nerve ablation, was
successful, and that Plaintiff “is consulting a neurgeon for a medical treatment of that nature.”

[Id.]. Moreover, the last treatment note of recarth Dr. Gray is daté May 13, 2014. [Tr. 463].
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In the disability determination, the ALJ dissed Plaintiff's hisiry of CRPS, beginning
in 2009 when Plaintiff sustained her ankigury, through December 2014, when Plaintiff
underwent surgery for placement of a permanengspord stimulator. [Tr. 15]. Based on the
instances in which Plaintiff reported her painswantrolled with her medication regimen and a
successful spinal cord stimulator trial apdrmanent implantatiorthe ALJ concluded the
Plaintiffs CRPS was not severe. [Tr. 15, 17].réaching this conclusion, the ALJ considered the
opinion evidence of record. [Tt6-17]. As to the state agency physicians, the ALJ agreed with
their assessment that the retaontained insufficient funanal information, and therefore,
Plaintiff did not have a sere impairment or combination of impairment$d.]] The ALJ also
considered Dr. Gray’s opinion, noting that sheneg that Plaintiff's CRS rendered her disabled
and that her impairment was likely a lifelongndlition unless future treatment was successful.
[Tr. 16]. The ALJ determined that Dr. Gray’s dpim was an administratending reserved to the
Commissioner. If.].

Plaintiff avers that her testimony reganglithe pain caused by her CRPS, her medical
history and treatment, and D&ray’s opinion demonstrate thher impairment passes tle
minimishurdle. [Doc. 20 at 8-9]. The Court finds tRdaintiff's own interpretation of the evidence
is insufficient to undermine the ALJ’'s decisiolhe medical evidence anstrates that the
severity of Plaintiff's CRPS isat best, unclear as the mediealidence demonstrates various
instances in which Plaintifreported doing well and inste@s in which her pain was
unmanageable. Although Plainttéstified that her spinal comstimulator did not improve her
pain, medical records reveal that her trial pémprovided a 50% reduction in pain, and Plaintiff
reported doing well immediately following surgefor permanent implantation. Notably, no

further treatment records were submitted to subistarPlaintiff's allegationghat her pain did not
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improve thereafter. Thus, the record presentsndlict in the evidence as to the severity of the
Plaintiffs CRPS, and the reguians promulgated by the Commisser tasks the ALJ, alone, with
resolving such conflictsGarner v. Heckler745 F.2d 383, 387 (6th Cir.1984) (“This Court may
not try the case de novo, nor resoconflicts in evidence, nor dele questions of credibility.”)
(citation omitted).

The ALJ, of course, did notlgeon his own lay interpretatioof the medical evidence but
relied on the opinions of Di,emeh and Dr. Pennington. Thaipinions provide substantial
evidence in which the ALJ could rely upon in detming that Plaintiffs CRPS was not a severe
impairment. See20 C.F.R. 8 416.927(e)(2)({(State agency medicghysicians “are highly
qualified physicians . . . who are also experts ioi@d&ecurity disability evaluation.”); Soc. Sec.
Rul. 96-6p, 1996 WL 374180, at *3996) (“In appropriate circumebces, opinions from State
agency medical and psychological consultamd other program physicians and psychologists
may be entitled to greater weight than the opinions of treating or examining sources.”).

Plaintiff suggests that their sérvations that Plaintiff failetd return appropriate forms are
insufficient to overcome a showing that Plain§fCRPS is a severe impairment. [Doc. 20 at 11-
12]. However, Plaintiff bears the burden siep two and her failure to supply requested
information was appropriately considereésiee20 C.F.R. § 416.916 (“When you fail to cooperate
with us in obtaining evidence, we will have to make a decision based on information available in
your case.”); see also Program Operations Manual SystenDIl. 23007.005,
http://policy.ssa.gov/poms.nsf/lidd23007005 (last visited March 13, 2018) (“If the claimant fails
to cooperate [with requests to the claimanteiadence], you may disctnue development that
requires claimant action (e.goresultative examinations and claimant forms completion). You

must . . . make a disability determirmatibased on the evidemin file.”).
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Plaintiff additionally argues that Dr. Gray offered more than a conclusory opinion that
Plaintiffs CRPS is disabling, a®und by the ALJ, but provided @etailed description of the
Plaintiff's impairment and the pain and limitatiosise suffers as a result. [Doc. 20 at 9-11]. The
Court observes that “[m]edical opinions are staets from physicians and psychologists or other
acceptable medical sources that reflect judgmeabout the nature and severity of your
impairment(s), including your symptoms, diagisoand prognosis, whgou can still do despite
impairment(s), and your physical or mental resons.” 20 C.F.R. 816.927(a)(2). Statements
that a claimant is “disabledir “unable to work,” however, amot considered medical opinions
but are findings on issues reserved to then@ssioner. § 416.927(d)(1)A medical opinion
from a treating source generallyj@ys controlling weight whert is well-supported by medically
acceptable clinical and laboratodyagnostic techniques and is not inconsistent with the other
substantial evidence in the caseord. 20 C.F.R. § 416.927(c). When an ALJ does not give a
treating source opinion controllingeight, the ALJ must alwaygive “good reasons” for the
weight assigned, taking into consideration thegth of treatment, frequency of examination, the
nature and extent of the treatment relationghi¢,amount of relevant evidence that supports the
opinion, the opinion’s consistency withe record as a whole, theegmlization of the source, and
other factors which tend to support or contcathie opinion. 20 C.R. § 416.927(c)(1)-(6).

The Court finds that Dr. Gray’s opinion isv@dical opinion as she offered more than a
conclusory statement that Plaintif's CRPS isadiling and unlikely to change. Specifically, Dr.
Gray explained that Plaintiff’'s impairment sioantly impeded her range of motion in her right
leg joints, and that her pain increased withglhiihg bearing on the rightg and produced balance
difficulties. Therefore, the ALJ erred in not weighing the remaining portions of Dr. Gray’s opinion

and providing “good reasons”rfthe weight assignedsee?20 C.F.R. § 416.927(c).
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While the Sixth Circuit has instcted that courts should nogsitate to remand a case when
an ALJ fails to adhere to the treating physician r\Mléson 378 F.3d at 545, remand is not
necessary if violation of the “good reason” rule is harml€sde, 661 F.3d at 940. Error is
harmless when:

(1) a treating source’s opinion is gm@tently deficient that the

Commissioner could nqtossibly credit it; (2) if the Commissioner

adopts the opinion of the treating source or makes findings

consistent with the opinion; ¢8) where the Commissioner has met

the goal of § 1527[(c)](2) . . . evéimough she has not complied with

the terms of the regulation.
Friend v. Comm’r of Soc. Se@75 F. App’x 543, 551 (6th Cir. 201(@itation omitted). “In the
last of these circumstances, the procedural protexht the heart of the rule may be met when the
‘supportability’ of a doctor’s opinion, or its consistency with otkgidence in the record, is
indirectly attacked via an ALJ’s analysis of laypician’s other opinionsr his analysis of the
claimant’s ailments.”ld. (citing Nelson v. Comm’r of Soc. Set95 F. App’x 462, 470-72 (6th
Cir.2006).

In the present matter, the Court finds thla@ ALJ’s decision indirectly attacked the
supportability and consistency of Dr. Gray’s opinion. Dr. Grapegithat the Plaintiff's range
of motion in her right leg was significantly impedf, yet Dr. Gray’s treatment notes do not notate
any instances of diminished range of motionr. fil64-69]. As the ALJ observed, only a single
treatment note from Plaintiff's family pradgtoher from November 2013 noted that Plaintiff
exhibited limited range of motion in her right lowextremity. [Tr. 15, 373]. Plaintiff has not
cited to any examination finding® support Dr. Gray’s opion. Moreover, Dr. Gray noted

balance issues necessitated the need for a caneevieg as also pointed out by the ALJ, Dr. Gray

noted on several occasions that Plaintiff arated without assistance. [Tr. 15, 464-65, 467].
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Additionally, the ALJ found that Plaintiff's trial spinal cord stimulator was successful, and Plaintiff
ambulated without assistancdldaving surgery. [Tr. 15, 541-42]Finally, the ALJ deferred to
the opinions of Dr. Lemeh and DPennington, which opinions cadiet with Dr. Gray’s finding
that Plaintiff's CRPS is disabling. Accordinglyhe Court finds that the ALJ’s decision satisfies
the rare scenario where an ALJ’s analysis béomedical opinions and evidence indirectly attacks
both the consistency and supportabilityPddintiff's treating physician.

Lastly, Plaintiff argues that the ALJ’s stipo finding is undermined by the ALJ’s failure
to properly consider Plaintiff's subjective allegets. [Doc. 20 at 12]. In this regard, Plaintiff
submits that her testimony regarding pain is tast with the medicadvidence of record.Id.].
“[C]redibility determinations with respect to sebjive complaints of pain rest with the ALJ.”
Siterlet v. Sec’y of Health & Human Sen®23 F.2d 918, 920 (6th Cir. 1987). Because the
medical evidence does not support that Plaint@®fRPS is a severe impairment, the Court finds
that the ALJ did not err in finding Plaiffts testimony less than fully credible.

VI.  CONCLUSION

Based on the foregoing, Plaintiff’'s Motion for Judgement on the Pleaddugs 19] will
be DENIED, and the Commissioner's Motion for Summary Judgméuc| 21] will be
GRANTED. The decision of the Commissioner will AEFIRMED. The Clerk of Court will
be DIRECTED to close this case.

ORDER ACCORDINGLY.
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