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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT GREENEVILLE

REGINALD RICE, )
)
Petitioner, )
)

Vv ) Nos. 27-CV-16; 2:01-CR-30
)
)
UNITED STATES OF AMERICA, )
)

Respondent. )

MEMORANDUM OPINION

On August 22, 2001a jury convictedReginald Rice (“Petitiongrfor a crackcocaine
offense, and th€ourt sentenceldim on December 13, 2001, to 262 month’s imprisonment, to be
followed by six years of supervised release [Rot2, 62 Case N0o2:01-CR-30]. Petitioner’s
judgment was affirmed on appeal [Doc. @jted Statesv. Rice, 66 F.App’x 591 (6th Cir. 2003)
CaseNo. 2:0xCR-30]. The Court denied Petitioner’s latéited motion tovacate,set aside, or
correct asentence under 28 U.S.C. § 228%ase Nos. 2:0CR-30, 2:04CV-171) but issued a
certificate of appealability [Doc. 83, Case Nb01-CR-30]. The SixthCircuit affirmed this
Court’s 8 2255 decision [Doc. 8&ice v. United States, No. 076292 (6th Cir. Apr. 23, 2009)
(order), Case No. 2:0CR-30].

Petitionerthenreturned to the Sixth Circuit with a counseled application for an order
authorizing this Court to consider a second or successive § 2255 motion, basgdionthat his
caree-offendersentence under thenidled SatesSentencing Guideling6USSG”) was wnlawful

underJohnson v. United Sates, 135 S. Ct. 2551 (2015) (holding that tlesidual clause in the
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Armed Career Criminal AqtACCA”) is unconstitutionally vagugPoc. 1]! The United States
opposedan orderauthorizingPetitionerto file asecond or successive 8§ 2255 motibc. 2],
nonethelessPetitioner obtained suanorder [Doc.4]. In the order, the Sixth Circuitstructed
this Court to hold in abeyance Petitioner’s second or succ&s2R&5 motion, pending a decision
in Beckles v. United Sates, which woulddeterminewvhether Johnson requires the invalidation of
thecareer offender guideline’s residual clause in cases on collateral relieat 2]. This Court
stayed the § 2255 motion on January 26, 2017 [Doc. 6].

On March 6, 2017, the Supreme Court decidiagkies, holding that the advisory
guidelines‘are not subject to a vagueness challenge . . . and that § 4Blr2&jual clauses
not void for vagueness.” 137 S. Ct. 886, 894 (20THhs Courtthenenterel an order, informing
the parties that because thehnson decision @ not undermine sentences based on guidgline
enhancementaind because¢he Courtbelieved that a summary denialwas the appropriate
dispositionof Petitioner'ssecond or successige2255 motionthe Courtwouldfollow that course
of action unless the parties timely filed a motion addressing the Court’s contemplstedition
of the cas¢Doc. 7].

Petitionerdid not file a motiorwith the Court InsteadPetitionerprovided the Countvith
asupplement to his second or succes8i@255 motioriDoc. 10} In the supplement, Petitioner
arguedthat Beckles had no effect on higohnson claim becausdBeckles addressed advisory
guidelines sentencing place sincéJnited Sates v. Booker, 543 U.S. 220, 24%005) (holding
that the guidelines were “effectively advisoryihereas hé challenging a pr&ooker sentence,

issuedwhen the guidelines were mandatdrg.]. TheUnited States respdedin opposition to

1 All subsequentlocket number citations in thispiion refer to Case Na2:17-CV-16, unless
otherwise indicated



the supplement [Doc. 13nd Petitioner replied to that response [Doc. 17]. Petitioner’s second or
successive28 U.S.C. § 2255 motion, as supplemented [Docs. 1, 10], is ripe for review and
resolution.

On May 31, 2000, in two separate recorded transactions occurring at 8:30 P.M. and 9:30
P.M., Petitioner sold a total of six rocks of crack cocaine to a confidential iafdrnAt trial, the
confidential informant identified Petitioner as the person who had sold hirackig of cocaine.

The jury convicted Petitioner of aiding and abetting the distribution of cocase fcrack) in
violation of 18 U.S.C. § 841(a)(1) and (b)(1)(C) and 18 U.S.C. § 2. Petitioner was sentedeed
USSG 8§ 4B1.1s a career offender based on two prior felony caowst-one for a conviction
for attempted sodomy and one for heroin distribufion.

Petitionerassertsn his second or successive § 2255 motion and supplement that he is not
subject to an enhanced sentence as a career offender because his priobiedaviattempted
sodomy no longer qualifies as a “crime of violence” undssG 84B1.2(a)and thatBeckles is
inapposite to his claim. The United States argnéts response to the supplement tbatinson
involved the ACCA and did not address the Sentencing Guidelines’ -@dferder provisions
(the provisionsunder which Petitioner was sentengetthat the Supreme Court has not made
Johnson retroactive toguidelines sentences on collateral reviemd has never recognized the
precise right here asserted, much less deemed it retroactively applicableconesiew;and that
Johnson, thus, offersPetitionerno basis for § 2255 relief from his caredfender ehanced

sentence

2 A defendant qualifiefor sentencings a career offender ifl) he was at least eighteen years old at the
time he committed the instant offense of conviction; (2) the instant oftércamviction is a felony that is
either a crime of violence or a controlled substance offense; and (3) hedws atb prior flony
convictions of either a crime of violence or a controlled substance offel8G 84B1.1(a).



The Court finds that Petitionerdaim is foreclosed by the decis®m bothBeckles and
Raybon v. United Sates, 867 F.3d 625 (6th Cir. 2017). Section 2255(f) establishes -yeare
period for filing a motion to vacate frofaur datesthe relevant one here‘the date on which the
right asserted was initially recognized by the Supreme Court, if that righbdwes newly
recognized by the Supreme Court and made retroactively applicable to casés@raceview.”

28 U.S.C. § 225%)(3). In Raybon, the Sixth Circuit explained that the law was unsettled as to
whetherJohnson applies to the residual clause in the mandatory GuideliRagion, 867 F.3d at

630 (“BecauseJohnson’s application to mandatory sentencing guidelines] is an open question, it
is not a ‘right’ that ‘has been newly recognized by the Supreme Cowatdlet one that was ‘made
retroactively applicable to cases on collateral reviewdloting 8 2255(f)(3)).

Thus, inRaybon, the Sixth Circuitletermined that the rule dohnson did not create a right
for those sentenced under the residual clause of the mandatory Guidelines inBbekgrera
that was made retroactivand that it does notrestart the ongear statute of limitation in 8
2255€)(3). Id. at 62930; see also Chubb v. United Sates, 707 F. App’x 388 (6th Cir. 2018)
(finding a 8§ 2255 motion timéarred becauséohnson did notrecognizea right applicable to
petitionerswho weresentenced under the pBeoker mandatory Guideesresidual clause

This means tha&etitioner cannot take advantage of the dalt@son was issued to measure
the oneyear statute of limitations for filing his second or successive motion to vaetidoner’s
statuteof limitation for filing a § 2255 motion expired on September 2, 2Q@%titioner’s direct
appeal was denied July 2, 2003, and his conviction became final on September 063,
day that was not a federal Holiday after thpse of the 9@ay period to petition the Supreme
Court forawrit of certiorari.). Accordingly, Petitioner’s second or successive motion to vacate is

time-barred. See Chambersv. United Sates, 763 F. App’x 514, 516 (6th Cir. 2019) (finding that
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the movant cannot use the date ofdblenson decision to trigger a new statute of limitations under

§ 2255(f)3) becauseJohnson was not applicable to his pBooker mandatory Guidelines
sentencg(relying onRaybon as binding and o&hubb as instructivig Polanco v. United States,

No. CV 163769 (KSH), 2019 WL 2385889, at *3 (D.N.J. June 6, 2019) (finding an authorized
second or successive 8§ 2255 motion raising the siohmeson-derived claim based onthe
mandatory Guidelinesesidual clausé be untimely under controllingrcuit precedent).

Accordingly, a separate judgment will enter dismissing Petitioner's demogsuccessive
§ 2255 motion to vacate, set aside, or correct sentengatimely

Under 28 U.S.C. § 2253(c)(2), the Court must determine whethegrtdicate of
appealability (“COA”") should issue. A COA should issue if a petitioner has deratusta
“substantial showing of a denial of a constitutional right.” 28 U.S.C. 8§ 2253(c)(petitioner
whose claims have been rejected on a procedus#é baust demonstrate that reasonable jurists
would debate the correctness of the Court’s procedural ruSitagk v. McDaniel, 529 U.S. 473,
484 (2000)Porterfield v. Bell, 258 F.3d 484, 4886 (6th Cir. 2001). If there is a plain procedural
bar and thelistrict court is correct to invoke it to resolve the case, and a reasonatiequid
not find that either that the dismissal was error or that a petitioner should bedatimwroceed
further, a COA should not issu8lack, 529 at 484.

This Court is bound to folloRaybon, though that holdingvascalled into question by the
concurrencen Chambers, 763 F. App’xat 51928 (Moore, J., concurring in judgmerigreeing
that Raybon is binding but commenting that the decision was “wrong” and should be
‘overturn[ed]”). Yet, the Sixth Circuit declinedecentlyto revisit Chambers. See Chambers v.

United States, No. 183298 (6th Cir. June 26, 2019) (ordksmying petition for reheariran bang.



In this case, the procedural bar is plain and, thus, the @odst that reasonable jurists
could not find that its ruling on the timeliness of the motion was debatable or wrorausBec
reasonable jurists could not disagree with the Court’s denial of the § 2255 moiime-barred
and could not conclude that natts “adequate to deserve encouragement to proceed further,”
Miller-El v. Cockrell, 537 U.S. 322, 327 (2003), the Court will DENY issuance of a COA.

IT1SSO ORDERED.

ENTER:

s/ Leon Jordan
United States District Judge




