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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT GREENEVILLE

BOBBY BOWLING, )
a/k/a ROBERT E. BOLING, ))
Petitioner, ))

V. ; No. 217-CV-35RLJIMCLC
RANDY LEE, Warden, )))

Respondent.

N—r

MEMORANDUM OPINION

StateinmateBobby Bowling(“Petitioner”) has filed this pro se petition for a writ of habeas
corpus pursuant to 28 U.S.C. § 2254, challenging the legality of his confinemenhi;2e07
Sullivan County, Tenness&eiminal Court judgment ofonviction [Doc. 3. RespondentVarden
Randy Leehas movedo dismissPetitioner'shabeas corpugetition, assertinghat it isuntimely
under 28 U.S.C. § 2244(d)(A) [Doc. 14. In support ohis Motionto Dismiss Respondertias
submitteda brief and copies of the state court red@rdcs. 11-12.1 Petitionerhasresponded to
theMotion to Dismissarguing thahe showed due diligence in pursuit of his claims and invoking
equitable tolling of§ 2244(d)’sstatute of limitatios to save his § 2254 petition from the
application of any timévar[Doc. 13.

For the reasons below, the Court VBIRANT Respondent’s Mtionto Dismissand will
DISMISS this petition

l. BACKGROUND

! The state court recombnsists ofwenty-sevenattachments [Da& 12-1 through 12-27
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On January 10, 20Q7a Sullivan Countyjury convicted Petitioneof one count of
aggravatedobbery [Doc. 2 pJl State v. BowlingNo. E200800351CCA-R3-CD, 20® WL
482763 (Tenn. Crim. App. Feb. 26, 200%etitioner was sentenced to thirty years as a career
offenderand, on Octobefl2, 2007,the judgmentwas entered Id., 2009 WL 482763, at *1
Petitionerfiled a direct appealin the Tennessee Court of Criminal Appeals (“TCEASut the
TCCA rejected his claim of insufficient evidence and held that all other ibsukbeen waived
by the unimely filing of his motion for a new trialld., 2009 WL 482763, at *6.

Petitioner returned to the trial coufiled a petition for postonviction relief, and was
grantedpermissionto file a timely motion for a new trialState v. BowlingNo. E2A1-00429-
CCA-R3-CD, 203 WL 816176(Tenn Crim. App.Mar. 5,2013) The trial court overruled
Petitioner'smotion for a new trial and Petitioner filed his second direct appeal in the TACA
2013 WL 816176, at * 1. The TCCA rejected Petitioner’s cldimas the trial court erred by
denying his motion for new counsel adoglfailing to suppress photographs and testimony that he
characterized as “fruit of the poisonous tree” [Doc. 2 ai@®].2013 WL 816176, at *1.

Petitioner again returned to theatrcourt and filed a motion to reopen his post-conviction
proceedings.Boling v. StateNo. E201402258CCA-R3-PC, 2015 WL 5612899(Tenn. Crim.
App. Sept. 2, 2015), perm app. denie(lenn. 2016¥. The trial court granted the motion to reopen
and, after an evidentiary hearing on Petitioner’s claims of ineffectsistaisce of counsel, denied
collateral relief.Id., 2015 WL 5612899, at *1. Petitioner filed an appeal and @€A affirmed

thetrial court’s denial of the postonviction petition.ld., 2015 WL 5612899, at *90n February

2 Petitioner's name waspelledin state court opinions as batBoling” and “Bowling.”
SeeBowling 2013 WL 816176, at *1 n.1.



18, 2016, the Tennessee Supreme Court (“TSC”) declined to peetitibnerto file afurther
appeal

The instant § 2254 petition was filed Bebruary 24, 2017, the date that Petitioner verified
under penalty of perjurthat he placed his petition in the prison mailing system [Doc. 2 at 14]
See Houston v. Lack87 U.S. 266, 276 (1988) (deeming an action to be filed on the date an inmate
delivers it to the prison authorities for mailingpwns v. United State$90 F3d 468, 469 (6th
Cir. 1999) (finding that a motion to vacate signed under penalty of perjury one day befiayese
of the relevant limitation statute indicated that the motion was delivered to prison mailroom
personnel before the filing deadline).
. DISCUSSION

The two issues before the Court are(1) whether Petitioner filed his § 2254 application
within the controlling statute of limitations, af@)) if he did not, whether the period for filing his
application should be equitably tolled.

A. Timely Filing of § 2254 Petition

The Antiterrorism and Effective Death Penalty Act (“AEDPA”) contains ay@mas statute
of limitations governing the filing of an application for a federal writ of habegsus. See28
U.S.C. 8§ 2244(d)(1). The statute begins to run when one of four circumstances ¢tyutse
conclusion of direct review2) upon the removal of an impediment which prevented a petitioner
from filing a habeas corpus petitio(8) when a petition alleges a constitutionajht, newly
recognized by the Supreme Court and made retroactive on collateral revi@ywvben a claim
depends upon factual predicates which could not have been discovered earlier throughitiee exe
of due diligence.ld. The statute also containdime-tolling feature: The time “during which a

properly filed application for State pesbnviction or other collateral review with respect to the



pertinent judgment or claim is pending shall not be counted toward any period oidimitat .”
28 U.S.C. § 2244(d)(2)The first circumstance is the relevant one here.

To determine the timeliness of this petition, the Court first must determindatke
Petitioner’s conviction became final. Qfarch 5, 2013, the TCCA denied Petitiones&cond
direct apeal. State vBoling, 2013WL 816174 at *1. Sixty days later (i.e.May 4, 2013), the
time expired for Petitioner to seek review of T@CA'’s decision in th& SC. Tenn. R. App. P.
11(b). Because May 4, 20Mas a Saturday, Petitioner had until Monday, May 6, 2@3etition
the TSC for permission to appé€arlhus, Petitionersonviction became finan May 6, 2013,
and the next dayhe AEDPA'’s oneyear clock began to tick. Fed. R. Civ. P. 6(a)(1)&& also
Jimenez v. Quarterma®55 U.S. 113, 12(2009) (where a state court reopens a direct appeal, a
conviction is not final until the conclusion of the outtiofte appeal).

Accordingly, for purposes of 8§ 2244(d)(1)(A), the time for filing this § 2254 petition would
expireonMay 7, 2004, unlesghe time was tolled by Petitioner’s proper filing of a collateral review
petition. 28 U.S.C. § 2244(d)(2).

Petitioner filedhis motion to reopen hitate petition for postonviction relief onMay 9,
2013[Doc. 1216 at 5262], two days after the AEDPAneyear clock started tickingOn that

date, the cloclstopped® It remained stopped throughdetitioner'sre-opened post-conviction

3 A Tennesseeivil procedural rule provides thdhe date of the act, event, or defaafter
which the designated period of time begins toisumot tobe included” and that, if the last day of
the computed period is a Saturday or a Sunday, then the period runs until the end of thg next da
that is nota Saturday or Sundayenn. RCiv. P. 601. Afederal procedural rule likewisxcludes
Saturdays ah Sundayd$rom the periodruns the period to the end of the next day that is not one
of those daysand “excludés] the day of the event that triggers the peridegd. R. Civ. P6(a)(1)

4 A motion to reopen is part of the ordinary course of Tennessee’s post-convictém revi
process.See Patterson v. BrandoNo. 3:070029, 2008 WL 821986, at *6 (M.D. Tenn. Mar. 24,
2008) (citing,inter alia, Fritts v. Mills 2005 WL 2416997 (E.D. Tenn. Sept. 30, 2008¢F also
Wall v. Kholi 562 U.S. 545, 5472011) (holding “that the phrase ‘collateral review’ in 8
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proceedingsincluding his first appeal tahe TCCA, and hisapplicaton to the TSC seeking
permission to appettie TCCA'’s decisionCarey v. Saffold536 U.S. 21421920 (2002) (holding
that claim is “pending” fothe entire term of state court review, including intervals between one
state court’'s judgmenthe filing of atimely appeal with a higher state cauand “until the
application has achieved final resolution through the Statestconviction proceduréy, Payton

v. Brigang 256 F.3d 405, 408 (64@ir. 2001)(tolling the statute from the time @$t-conviction
petition is filed until the state supreme court denied an appeal)

Petitioner’spost-conviction proceedingsrminated on February 18, 2016, when the TSC
denied hisapplication for permission to appe&ee Lawrence. Florida, 549 U.S327, 332 (2007)
(ruling thatthe statute of limitations in 8§ 2244(d){&)not tolled bythe filing in the Supreme Court
of a petition for certiorari for review of a pesbnviction petition) see also Ross v. McKet65
F. App’x 469, 472 (6th Cir. 2012jgcognizing that “[a] petition for discretionary review in state
court counts as ‘state pesbnviction or other collateral review,” and thus tolls AEDPA'’s statute
of limitations. . .”) (internal citations omitted). The next day, February 19, 2016, ttleck
resumed ticking It ticked for 363 more days and stopped on February 16, 2017.

As noted, the instant § 2254 application was filed on February 2428kt days too
late Petitioner acknowledges that he filed his habeas corpus petition outside thehspariod
[Doc. 2 at 13]. The Court agrees and, therefore, concludes &sgighcation is untimely.

B. Equitable Tolling

In Petitioner’s petition, as well as in hissponse to Respondent’s Motion to Dismiss, he

requestequitable tolling of the statute of limitatisfDoc. 2 at 13, Doc.2at 12].

2244(d)(2) means judicial review of a judgment in a proceeding that is not part of eNieat”).
As such, a motion to reopen pasinviction proceedings is a tiatelling motion under the
AEDPA's tolling provision.



The AEDPA statute of limitatianis not jurisdictional and is subject to equitable tolling.
Holland v. Floridg 560 U.S. 631, 645 (2010Equitable tolling of AEDPA’s limitation statute is
warranted where a petitioner shows that he: (1) diligently has pursued his ngh(g)avas
prevented from timely filing the petition because an extraordinary circucestod in his way.
Holland, 560 U.S. at 649. A petitioner bears the burden of demonstrating that he is entitled to
equitable tollingPace v. DiGuglielmp544 U.S. 408, 418 (2005). A court must decide whether to
toll the statute on a casy-case basigCookv. Stegall295 F.3d517, 521(6th Cir. 2002) Federal
courts should grant equitable tolling sparin@gputer v. Jone895 F.3d 577, 588 (6th Cir. 2005);
Jurado v. Burt 337 F.3d 638, 642 (6th Cir. 200&pok 295 F.3d at 521'Absent compelling
equitdble considerations, a court should not extend limitations by even a singleGitajam-
Humphreys v. Memphis Brooks Museum of Art, @9 F.3d 552, 561 (6th Cir. 2000).

Petitioners request for eqtable tollingrests on his contentions that, “due toese space
restrictions, [he] was forced to give his legal work to TDOC for storadge requested his legal
papers back to prepare this petition, and was told TDOC could not find his legal work. Afte
several months, the prison located his papers, atitibper filed immediately” [Doc. 2 at 13].
Along these lines, Petitiondias attached to his petition a handwritten log of events that purports
to show that he requested his legal work from intake on November 15, 2016, that thirteen days
later, intake reponded that it “can’t find legal work;” that two other requests were made
respectivelyon December 2, 201,7and January 18, 2017; that he sent the Warden a letter about
the legal work on February 2, 2017, and that he received the requested legal workuanyFeb
2017 [Doc. 2-1 at 8].

In his Response to Respondent’s Motion to Dismiss, Petitioner adds that he needed his

transcripts, prior motions, briefs filed on his behalf, and other related dotartee assert



exhaustion and to litigate his habeas corpus claims [Doc. 13 at 1]. PetitioneskalsbeaCourt
to apply the rule of lenity and to appoint counsel to assistboitihnin obtaining proof as tthe
length of time and the reasons for fireson to withholdhis legal materials and in an evidentiary
hearing where he can make out his case for equitable tditingt[1-2].

1. Diligence

The diligence requiretb establish the first prong of equitable tollisghot the' maximum
feasible diligese, but only “reasonable diligenceHolland, 560 U.S. at 65&itations omittedl
Whether diligence has been exercised is a-ifgensive inquiry’ Id. at 564, “that depends on the
totality of circumstances in a particular cadddrtin v. Fayram 849F.3d 691, 698 (8th Cir. 2017)
(citing Holland, 560 at 649-50).

When Petitioner’s formal requests to obtain his legal materials did not produetuttme r
of his misplaced legal materials, his own log shows that he waited from Novambler
February—the month the AEDPA limitations statute for filing the instant § 2254 petition was due
to expire—before writing to the Warden requesting his legal materialge days aftelPetitioner
sentthe letter to the Warden, explaining the situation involving nmssinglegal materials, those
legal materials were returnedRetitioner. It seems obvious that Petitioner’s letter to the Warden
prompted the return of the legal materials, which sugdbatsan earlier letter to the Warden
apprizing him of the necesgifor a speedy return dPetitioner’'slegal materialsvould have
triggered the same result

In Holland, a petitioner was found diligent where he filed his pro se habeas corpus petition
the day he leaned that his 36&y AEDPA clock had expired. Howevéne immediate filing of
the § 2254 petition was only one circumstance among several that the Supreme Court found

persuasive ifdolland. TheHolland petitioner also wrote numerous letters to his counsel seeking



information and providing directiorepeatedly contacted the cayrtheir clerks,andthe bar
association in an effort to hageeunsel removettom his casgand prepared and prompfiied

his habeas corpus petition the day he learned that thgeangeriod had expirettl., 560 U.S. at
653.

Here,Petitioner was in possession of his legal materials on February 6, 2017, buige wai
until February 24, 2017, to file his petition. Petitioner has not explained why he did ntteéake
opportunity to file the instant petition the shortperiod that remainecon AEDPA’s oneyear
clock after his legal materials were returtedhim. See Schlueter v. Varngd84 F.3d 69, 76 (2d
Cir. 2004) (reasoning that a petitioner could have learned of an attorney ermraatiused a
“small window of tine” to file his pro se petition).

Nor hasPetitionerexplained why he did not seek to inform the Caurthe interim, as to
the supposed impediment blocking his filing of a timely habeas corpus applicaSee.
Dickershaid v. Martel648 F. App’x 618, 620 (9th Cir. 201@jnding that petitioner exercised
reasonable diligence whehés legal materials were seized in contravention of prison policy and
where he repeatedly filed grievances, requested prison officials to find anch reis legal
materialswent to the storage area where such materials arevkepg to the court, and filed his
federal habeas petition on the same day it was returned fo Hpmtitioner knew about the
expiration of the AEDPA clock and he knew that he was filing his petitidgside the statutory
period because he stated as much in his petition [Doc. 2 at 18].

Diligence is measured during the entire -gear period. See Andrews v. United Stagtes
No. 171693, 2017 WL 6376401, at*2 (6th Cir. Dec. 12, 2017) (observing thiéibRer failed to
explain his diligence during the eight months before the extraordinary circwwasteose).The

Court finds that, nlike the petitioner itHolland, Petitionerwas not reasonably diligeimt pursuing



his federal habeas clainvghile the AEDPA clock was still runningIn short, Petitioner has

demonstrated that he made modest efforts to obtain his legal materials butnio¢ ‘maa[de] a

strong showing of his own diligencePatterson v. Lafler455 F. App’x 606, 610 (6th Cir. 2012)
2. Extraordinary Circumstance

Courts have held that a lack of access to personal legal mastaiadsngalone does not
constitute an extraordinary circumstancBell v. Indiana No. 5:14CVP2249BR, 2015 WL
852305, at *3 (W.D. Ky. Feb. 26, 201&ollecting cases)cf. Jones v. United State889 F.3d
621, 72728 (6th Cir. 2012) (finding that, when viewed togethercombination of factors,
including inmate’s separation from his legal materials causexkbgral prisotransfers partial
illiteracy, and physical health issyesonstitutedextraordinary circumstances As the Sixth
Circuit has observed, the Rules Governing Section 2254 Cases “seem to envisiontitaenseti
may at times have to file their petitions without having had access to theaidateecord.” Hall
v. Warden, Lebanon Corr. Ins662 F.3d 745, 751 (6th Cir. 2011).

Furthermore, a TDOC rule concerning cell space restriciippies equally to all TDOC
inmates and, by its terms, requires compliance by all TDOC innratése word “extraordinary”
is defined as “going beyond what is usual, regular, or customary” and aptiexal to a very
marked extent.” MerriamNebster Dictionary, Extraordinary, http://www.merriamwebster.com

[dictionary /extraordinary (last visited Mar. 22018). The Court does not considethe

5 The TDOC policy governing inmate personal property, Policy # 504.01, provrdes
relevant partthat “[tlhe total amount of legal materials that an inmate may have in his/her
possession will not exceed a space delineated bk 1L5% 1'. Legal materials that exceed this
space allocation may be stored in another area of the facility approved by tdentVaSee
Tennessee Department of Correction Administrative Policies and Procedumnase IPersonal
Property (Dec. 1, 2013)ntine athttps://www.tn.gov/content/dam/tn/correction/documents/504-
01.pdf(last visited Mar. 27, 2018).
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enforcement of a prison rutbat applies equally to all TDOC inmatesr theinaccessibility of
thelegal materials seized pursuant to the talleean extraordinary circumstanc€o the contrary,
the unavailabity of Petitioner’s legal materigl®even if anunforeseen consequence gbrason

rule enforcementoes not exceedgardenvariety type ofcircumstancenddoes notise to the
level of anextraordinarycircumstance Seelrwin v. Dep't of VeteransAffairs, 498 U.S. 89, 96
(1990) (declining to extend “the principles of equitable tolling”dartden variety error).

Finally, Petitioner did not explain satisfactorily how the lack of his legal madter
prevented him from timely filing his habeas corpus petitivialverde v. Stinsqr224 F.3d 129,
134 (2d Cir. 2000) (observing that a petitioner cannot demonstcatesal relationship between
the extraordinary circumstance and the lateness of his filing if he,Jagiiih reasonable diligence
could have filed on time notwithstanding the extraordinary circumstancestjtioner generally
contends that he needed keigal materials “to assert exhaustion, and to litigate the current’issues
[Doc. 13 at 1]. However, laabeas petition need oriigpecify all the grounds for reliednd “state
the facts supporting each groundRules Governing Section 2254 Cases 2{d¢)e8 2254petition
is not required to allege exhaustion. Granted, Rule 2(d) of the Rules Governing Section 2254
Cases directs that a petition must “substantially follow” a standard form, ot wWwiece are
guestions involving exhaustion of state remedyes, this rule “imposes no affirmative pleading
requirenents.” Kilgore v. Attorney Gen. of Coldb19 F.3d 1084, 1088 (10th Cir. 2008

Petitioner, who shoulders the burden of justifying the application of equitable tollgg, ha
failed to carry his bureh. See Andrew2017 WL 6376401, at*2 (noting that a petitioner did not
demonstrate that he was diligent or tlmat dleprivation of his legal materials was an extraordinary
circumstance that prevented his timely filing). Therefore, equitable tollingtiappropriate in

this caseand it cannot be invoked to save this untimely petiteee Hall 662 F.3d at 747
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(affirming denial of equitable tolling to Petitioner whose § 2254 applicationfwaslays late
purportedly due to the lack of access to a trianscript).

3. Rule of Lenity

Petitioner requests that the Court apply the rule of lenity to excuse his yrifilmgl The
rule of lenity is a canon of statutory construction used when interpreting statnitesi States v.
Boucha 236 F.3d 768, 776th Cir. 2001) (“If the statute remains ambiguous aftersideration
of its plain meaning, structure and legislative history, the rule of lenity isedpipl favor of
criminal defendants.”) (citingnited States v. Hill55 F.3d 1197, 1206 (6th Cit995)). The rule
of lenity has no application in this case becathée matter presentso statutory interpretation
guestion.

1. CERTIFICATE OF APPEALABILITY

The Court next must consider whether to issue a certificate of appealdi@GkAT)
shouldPetitioner file a notice of appealUnder 28 U.S.C. § 2253(a) and (c), a petitioner may
appeal a final order in a habeas proceeding only if he is issued a COA, @Al md&y only be
issued where a Petitioner has made a substantial showing of the den@bradtitutional right.
Where a court dismisses a 8 2254 petition on procedural grounds, a COA will issuehupaimg s
that reasonable jurists would debate whether a valid claim has been stated &ed thbetourt’s
procedural ruling is correctSlack v. McDaniel 529 U.S. 473, 484 (2000).

The Court finds that Petitioner has failed to make a substantial showing of theodenial
constitutional right because reasonable jurists would not disagree about miheth€ourt
correctly ruled that the petition is untimely; thus, he will be denied a cetifafaappealability.
Fed. R. App. P. 22(bBlack 529 U.S. at 484.

V. CONCLUSION
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Based on the above discussion, the Court has determined the petition is tirdatbdere
§ 2244(d)(2)and that equitabltolling of the statute of limitations is unwarrantétherefore, the
Court will GRANT Respondent’s motion to dismiss the petition [Didg.and will DI SM | SSthis
case.

In addition to the above, the Court WHIENY Petitioner a certificate of appealatyij will
CERTIFY that any appeal from this action would not be taken in good faith; and &MY
Petitioner leave to proce@d forma pauperion appeal.

A SEPARATE JUDGMENT WILL ENTER.

ENTER:

s/ Leon Jordan
United States District Judge
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