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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
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ISADORE SCOTT
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Nos. 2:17€V-96, 2:10CR-57

V. Judge Jordan

UNITED STATES OF AMERICA
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Respondent.

MEMORANDUM OPINION

Isadore Scott‘Petitioner) a federal prisonghas moved the Court t@cate, set aside, or
correcthis sentence under 28 U.S.C. § 226®c. 1.} The United States has filedr@sponsén
opposition toPetitioner'smotion [Doc. 3. Petitioner did not reply to the response and the time
for doing so has now passed [DocBderrequiringthat any reply b filed within 30 days of the
response].In its responsgthe United States asserts that the motion is untimelythnsl,subject
to dismissal based on the tirbar in § 2255(f) andalternatively that Petitioner had waived his
right to file the 8§ 2255 motioandthatthe claimgaised therein have beprocedurally defaulted
and alscaremeritless For the reasons which follow, the Cofinds that the§ 2255motion is
untimely and will dismiss it accordingly.

l. PROCEDURAL AND FACTUAL BACKGROUND

On May 11,201Q a federal grand jury issuedaur-countindictment charging Petitioner

with distributing a mixture or substance containing a detectable amount of cocenédoack”)

in violation of 21 U.S.C. 88 841(a)(1), (b)(C)(Counts 13), and with possession with the intent

1 Unless otherwise noted) docket referenceis this Memorandum Opinion are to Petitioner’s civil case,
Case Numbep:17-CV-96.
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to distribute5 grams or more of a mixture or substance containing a detectable amountmé cocai
base, in violation of 21 U.S.C. 88 841(a)(1) and (b)(1)(B) (Coufiddg.1, Case No. 2(CR-
57]. The government filed a notice under 21 U.S.C. § 851 to establish that Petitioner had three
prior felony drug convictions the Washington County, Tennessee CriminaHconetfor the sale
of cocaine and two for possession with the intent to sell or deliver cocaine [Doc. 10, &ase N
2:10CR-57].

In mid-October of 2010Petitiorer entered into a plea agreement with the governiment
which he agreed to plead guilty to Count 3 of the indictmieot. 22, Case No. 2:1QR-57].
The plea agreement provided that, in exchange for his guilty plea, Petitiaivexd his right to
file adirect appeal, witltiwo exceptiors, and his right to file a § 2255 motion or a collateral attack
on his conviction or sentence, excluding claims of prosecutorial misconduct or ineffect
assistance of counsdd[ at § 10(a) and (b)].The Court draws thécts from those to which
Petitioner stipulated, as contained in the factual basis in the plea agrekeimany {].

On September 22, 2008, agents with Frst Judicial DistricDrug Task Force met with
a confidentialinformant CI), gave him $100 in marked curren@nd equipped him with an
electronic tansmitting device. ThelG@hen made a recorded phone call to Petitioner to arrange a
crackcocaine purchaselhat evening, the IGnet with Petitioner at dJohnson Citgervice station
gave him the marked monegndin exchange received drugs in a mixture later determined to
contain .2 grams of crack cocaine. On Septemitea®d 16thof 2009,the same series of events
occurred on each of those days. Thefited with an electronic transmitting device and carrying
$100 in marked currency given to him by the agents, met with Petitiotwo differentlocations
in Johnson City and exchanged tharkedmoney for drugs, which later tests revealed to contain

.4 grams of crack cocaine and .5 grams of crack cocaine respectively.



OnJanuary 6, 201@fficers executed a search warrant fdoanson City apartmewthere
Petitioner was known to stay occasatiyp. During the execution of the search warrant, officers
found $500 in the top drawer of a chest of drawers aAnd grams ofan offwhite, rocklike
substancé¢hatthereafter was tested and determined to contain 13.3 grams of crack. Petit®ner wa
arrested and eventually chargeddominal violations semming from the search of the r@snce.

On October 28, 2010somenine daysafter entry ofhis plea agreement, Petitioner pled
guilty to thecrackdistributioncharge inCount 3in the indictment [Doc24, Case. No. 2(0-CR-
57]. Thereafter, théJnited States Probation Officesing the 2010 version of the United States
Sentencing Guidelines Manuasueda Presentence Investigation Report (P®Rissist the Court
in sentencing PetitiongfPSR (sealed), Case No. 2:C®-57].

UsingUnited States Sentencing Guideline (“USS&2D1.1 for § 84 offenses involving
at leastl12 grans but less thath6.8grams ofcocaine basehe probation officer who prepared
the PSRleterminedhat Petitioner’s base offense level v2&s[ld. at 1§. Based orPetitioner’s
two prior felony cowictionsfor a controlled substance offense, specifichl/2009 convictios
for two counts of possession of a controlled substémrceesale/deliverythe probation officer
deemed him to ba career offender under USSG 8§ 4B1dL &t 11 24, 36, and 41 Because of
the career offender designation, Petitioner’'s offense level was\@drUSSG § 4B1.1(b)(B),
rather than the lower level @D previously calculatef¢ld. at § 24]. A one-level andatwo-level
reduction for acceptance of responsibility giedl a total offense level GfL which, along with a
criminal history category oYl (as required by his career offender designatimgulted in an
advisory Guidelines range @88 monthgo 235months [d., 1 25-26 45, and 6. The parties

did not object to the PSR [Doc. 25, Case No. ZE57], and the case proceeded to sentencing.



By means of gudgment entered on March 11, 2011, Petitiomas convictedof the
cocainedistribution offenseand received a 170nonth sentence of imprisonmeas a ceeer
offender to be followed by six years of supervised release [Doc. 28, Case N&CR:37]. The
Court dismissed the remaining counts upon motion of the governidgntlh keeping with the
appeal waiver in the plea agreement, Petitioner did moafdirect appeal.

Petitioner constructively filedhis pro se § 2255 motion to vacate and supporting
memorandum of lawn June 152017 the datestampedoy the prison mailroom on the envelope
containing those documents to shihat it was processed on that daBeeHouston v. Lack487
U.S. 266 (1988)deening a prisoner’s filing of court paperwork to be the date he hands it over to
the prison authorities for maililmgTowns v. United State490 F.3d 468, 469 (6th Cir. 1999)
(applyingHoustoris “prison mailbox ruleto 8§ 2255 motion).The motion challengd2etitioner’s
career offender enhancement to B 1 sentenceand cies as authority Descamps v. United
States 570 U.S. 254 (2013rnndMathis v. United Stated36 S. Ct. 2243 (20)§Docs. 1-2].
Petitionerreasons thdiecausé®escampss retroactive and because he filed this motion to vacate
within one year oMathis, his § 2255 motiors timely [Doc. 2 at 4].

. STANDARD OF REVIEW

To obtain relief under 28 U.S.C. § 2255, a petitioner must demonstrate “(1) an error of
constitutional magnitude; (2) a sentence imposed outside the statutory limits; oe R)ranf fact
or law . . . so fundamental as to render the entire proceeding inv8labit v. United Stategd71
F.3d 686, 691 (6th Cir. 2006) (quotiipllett v. United States334 F.3d 491, 4987 (6th Cir.
2003)). To warrant relief under 28 U.S.C. § 2255 because of constitutional error, the error must
be one of constitutional magnitude which had a substantial and injurious effect or iaftuetine

proceedings.Brecht v. Abrahamsorb07 U.S. 619, 637 (1993) (citation omitted) (8§ 2254 case);



Jefferson v. United State$30 F.3d 537, 549 (6th Cir. 2013) (applyiBgechttest to § 2255
motion).

To warrant relief for a newonstitutional error, a petitioner must show a fundamental
defect in the proceeding that resulted in a complete miscarriage of justiceegregious error
that violated due procesfeed v. Farley512 U.S. 339, 354 (1994Riggs v. United State209
F.3d 828, 831 (6th Cir. 200Q)pnes v. United Statek78 F.3d 790, 796 (6th Cir. 1999) (observing
that a sentencing guidelines error “does not warrant collateral relief unggb @Bsent a complete
miscarriage of justice”).Also, a petitioner “must clear a significantly higher hurdle than would
exist on direct appeal” to secure collateral relighited States v. Fragy56 U.S. 152, 166 (1982);
Regalado v. United State334 F.3d 520, 528 (6th Cir. 2003) (citiRgady, 456 U.S. at 166)The
Supreme Court has described the § 2255 the remedy as “comprehensive,” but, at thmeame ti
has cautioned that “it does not encompass all claimed errors in conviction and egritésaited
States v. Addonizj@42 U.S. 178, 185 (1979).

1. DISCUSSION

The Court turns first the threshold issue of timeliness to determine whetheraddress
Petitioner's motion to vacate or the claims raised therein.

A. Statute of Limitation

Motions under 28 U.S.C. § 2255 asking for collateral relief are subject tey@eanstatute
of limitation, running from one of four dates. 28 U.S.C. § 2255{)) Usually, the date on
which the judgment of conviction becomes final is the relevant date. 28 U.S.C. § 2255(f)(1).
However, a new statute of limitation is triggered for claims based on a right twas initially
recognized by the Supreme Court, if that right has been newly recognizeel Sypgreme Court

and made retroactively applicalile cases on collateral review.” 28 U.S.C. § 2255(f)(3). The



Court must determine, under both 88 2255(f)(1) and (f)(3), the limitations period thasaiopli
Petitioner's motion to vacate.

1. Subsection (f)(1)

Underthe firstsubsection, 8§ 2255(f)(1), the egear limitations period begins to run on
the date a conviction becomes final. Petitioner's judgment of conviction was entdviatam
11, 2011 [Doc. 28 Case No. 2:1LR-57]. As noted, Petitioner did not file a notice of appeal.
Hence, Petitioner's judgment became fimal Monday, March 28, 2.1 (the first day the
courthouse was open after the lapse ofdlieteenday periodo file a notice oippeal. SeeFed.

R. App. P. 4(b)(1)(A) (setting a iday period for a criminal defendant to fileatice of appeaj)
Fed. R.Civ. P. 6(a)(3)(A) (extending time to file to first day Clerk’s Office ¢eessible after a
Saturday or Sunday3ge also Gillis v. United Stat@29 F.3d 641, 644 (6th Cir. 2013) (observing
that “[a] conviction becomes final when the time for direct appeal expirescaapeal has been
filed” (citing Sanchez—Castellano v. United Sta®s8 F.3d 424, 427 (6th Cir. 2004)).

This means that Petitioner had one year from March 28, 2011, i.e., until March 28, 2012
to file a timely§ 2255 motion under subsection one. 28 U.S.C. 8§ 2255(f) {yAat period of
limitation shall apply to a motion under this section.”). Petitioner filed his § 2255 motidgumen
19, 2017, more than fiveyears too late. Thus, his § 2255 motion is untymeider the first
subsection of the statute.

2. Subsection (f)(3)

Underthe thirdsubsection§ 2255(f)@), amotionis timely so long as it is filed within one
year after the Supreme Court issues an opinion newly recognizing a right and hatihggplies
retroactively to cases on collateral review. 28 U.S.C. § 2255(fp@jtioner relies oDecamps

which hemaintains applies retroactively to this collateral review casd onMathis which he



implicitly suggests recognized a new righhe Couriinfers fromPetitioneis contentions that he
is maintaining thathese asestakentogetherrender his motion tely. Petitioner’s reliance on
Descampsor Mathis to start a new period of limitation is misplacedNeither caseapplies
retroactively to this § 2255 motion.

First, “[tjhe Supreme Court iDescamp®xplained that it was not announcing a new rule,
but was simply reaffirming th&aylor/Shepardipproact?, which some courts had misconstrtied.
United States v. Davig51 F.3d 769, 775 (6th Cir. 2014put simply,Descampss not a case
which the Supgme Court initially and newly recognized a right that was made retrogctivel
applicable to cases on collateral review and, thus, it cannot be used to start iataswos
limitations under § 2255(f)(3) for filing Petitioner's motion to vacdterthermoe, the envelope
containing fetitioner’s § 2255 motion seeking relief un@Erscampss postmarked June 15, 2017
[Doc. 2-1], more than a year after the Supreme Castied itsDbescampspinion on June 30,
2013. Thus, even Descampslid announce a new rulegftionerfs 8§ 2255motion asserting this
Supreme Court case as authority motion would be untimely under § Z355(f)

Mathis interpreted the statutory word “burglary” in the ACCA, but that decision did not
announce aewrule of constitutionaldw, and it has not been made it retroactively applicable to
cases on collateral revievin re: Conzelmann872 F.3d 375, 377 (6th Cir. 2018ge also Potter

v. United States887 F.3d 785, 788 (6th Cir. 2018). Instekththis involved an old rule of

2 In Taylor v. United Stategl95 U.S. 575 (1990), the Supreme Court explaineddbkat framework for
determining whether a prior conviction is @bent felony undethe ACCA, courts should use “a formal
categorical approach, looking only to the statutory definitions of the prior effeasd not to the particular
facts underlying those convictionsld. at 600. Taylor permitted courts to reviewectain court documents

to determine whether a prior conviction qualified for a sentence enhamcdoheat 602. In making that
determination with respect to a conviction resulting from a guilty pheaStipreme Coulaterinstructed,

in Shepard v. Utéed States544 U.S. 13 (2015}hatthe documents which could be consulted were the
charging instrument, the plea agreement or plea colloquy transcript in sidefendantonfirms the
factual basis for the ple& “some comparable judicial record of this informatidd."at 26.
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stautory law governing the categorical approach as a method of determining wagthier
conviction fits within a given definition in the ACCA tine career offendeguideline. Mathis,

136 S. Ct. at 2257 (“Our precedents make this a straightforwardeasmore than 25 years, we
have repeatedly made clear that application of ACCA involves, and involves only, aognpari
elements.”).

Becausehe Sixth Circuit has stated explicitly thahé holdings ifMathisandDescamps
are not new rules of constitutidaw that the Supreme Court has made retroactive to cases on
collateral review Goins v. United State®No. 166826, 2017 WL 6546952, at *1 (6th Cir. June
26, 2017)(citing Dawkins v. United State829 F.3d 549, 55&1 (7th Cir. 2016) (pecuriam)
(Mathis), andUnited States v. Davig51 F.3d 769, 775 (6th Cir. 20149 dscampyp, Petitioner
cannot claim the benefit of thosgo cases to avoid the one-year time bar in § 2265(f)

Therefore, Petitioner's motion sbeen filed oubf-timeunder § 2255(f)(3)andit will not
be reviewed unless he can show that he is entitled to equitable tolling.

B. Equitable Tolling of Subsection 2255(f)(1)

The AEDPA establishes “a tight time line, a grear limitation periotl Mayle v. Felix
545 U.S. 644, 662 (2005), but § 2255(f)’s statute of limitations is not jurisdictional and may be
tolled under extraordinary circumstancd3unlap v. United State250 F.3d 101, 1007 (6th Cir.
2001). Equitable tolling is ged sparinglyanda petitiorer bears the burden of establishing that
equitable tolling applies to his cas€ace v.DiGuglielmg 544 U.S. 408, 418 (20054llen v.
Yukins 366 F.3d 396, 401 (6th Cir. 2004dyrado v. Burt 337 F.3d 638, 642 (6th Cir. 2003). To
demonstrate that equitable tolling is warranted, a petitiomgt show “(1) that he has been
pursuing [his] rights diligently, and (2) that some extraordinary circumstaocd s [his] way

and prevented timely filin§y Holland v. Floridg 560 U.S. 631, 6492010) (quotingPace 544



U.Sat418) Hall v. Warden 662 F.3d 745, 750 (6th Cir. 201%ge also Juradd37 F.3d at 643
(“Absent compelling equitable considerations, a court should not extend limitatioexsseh a
single day.”) Only reasonable diligence is required to qualify for equitable tolling of § 2255(f)’s
oneyear statute of limitation, not the maximum feasible diligene®lland, 560 U.S. at 65.
Whether equitable tolling is warranted is a faxtensive inquiry.ld. at 654

Review of themotion and memorandum in support does not revealeaimaadinary
circumstance justifying Petitioner’s failure ppesenthis sentencing clainrm a timely fashion.
Petitioner was on notice that Respondent was arguing that his § 2255 motion was untimely and
that it was not saved by equitable tolling [Doc. 3 at 3 (asserting abtamand absence of
allegations to invoke equitable tolling) and 6 (certifying that a true cogyeafelsponse was sent
to Petitioner by mail)].Yet, Petitioner dichot take advantage of the opporturidynake a factual
case for equitable tolling of the statute of limitati®@eelones v. United State889 F.3d 621, 627
(6th Cir. 2012) (granting request for equitable tolling where the petitioneraateslihdicaing he
had been separated from his legal materials for an extended period of time dligpte detention
transfers and an iliness).

The Court therefore finds that equitable tolling is not appropriate here.

[11.  CONCLUSION

Based on thabove law and atysis, Petitioner’'s § 2255 motion to vacate, set aside, or
correct sentencéDoc. 1 will be DENIED as untimely,and his case will b&®ISMISSED.
Because the Court finds the 8 2255 motion to be-bareed, it need not address Respondent’s
other argumentseeking dismissal of Petitioner’'s motion to vacate.

IV. CERTIFICATE OF APPEALABILITY
Under 28 U.S.C. §8 2253(c)(2), the Court must determine whether a certificate of

appealability should be granted. A certificate should issue if a petitioner hamstested a
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“substantial showing of a denial of a constitutional right.” 28 U.S.C. § 2253(c)(2). fopetit
whose claims have been rejected on the merits satisfies the requirements of 8[R283¢aving
that jurists of reason would find the assessment of the claims debatable or w8tk v.
McDaniel 529 U.S. 473, 484 (2000). A petitier whose claims have been rejected on a
procedural basis must demonstrate that reasonable jurists would debate theessrretthe
Court’s procedural rulingld.; Porterfield v. Bell 258 F.3d 484, 4886 (6th Cir. 2001).If there

is a plain procedural bar and the district court is correct to invoke it to resolve &hendsa
reasonable jurist could not find that either that the dismissal was error arpkationer should

be allowed to proceed further, a COA should not isSlack 529 at 484.

Having examined Petitionerdaimsunder theSlackstandard, the Coudoncludeghat
reasonable jurists could not find that its procedural ruling on this petition wasldelmatarrong.
Because reasonable jurists could not disagree with the Court’s denial of the § 2RBbamot
untimely and could not conclude that issueffered in the motiorare “adequate to deserve
encouragement to proceed furthéjller-El v. Cockrel] 537 U.S. 322, 327 (2003), the Court will
DENY issuance of a certificate of pgalability. Fed. R. App. P. 22(b). The Court WERTIFY
that any appeal from this action would not be taken in good faith, Fed. R. App. P. 24(a), and
consequently WilDENY Petitioner leave to procead forma pauperioon appeal.

Finally, the Clerkwill be DIRECTED to close the civil case, Case Nbl7-CV-96.

A separate judgment will enter.

IT1SSO ORDERED.

ENTER:

s/ Leon Jordan
United States District Judge
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