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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT GREENEVILLE

JASON BLAKE BRYANT,
Petitioner,
No. 2:1TGV-00097JRGCRW

V.

TONY C. PARKER and KEVIN
GENOVESE Warden,

N N N N N N N N N N

Respondent.

MEMORANDUM OPINION

Through counselJason Blake Bryan{Petitioner) a prisoner in the Turney Center
Industrial Complex(TCIX) in Only, Tennessee, brings this authorized second or successive
petition for a federal writ of habeas corpus under 28 U.S.C. § 2B&Hlenging the legality of his
confinement under 1998 judgments of convictions issued by the Greene County, Tennessee
Criminal Court [Doc. 1-2].! Petitioner clains that his life sentence without parole is
unconstitutional in light oMiller v. Alabama 567 U.S. 460 (2@ [Doc. 1-1]. More specifically,
Petitionerassertshat underMiller, which was made retroactive Montgomery v. Louisiand 36
S. Ct. 718 (201% his sentences of life without the possibility of parfueoffenses committed
when he wasa juvenileare illegalandpresumptively violate the Eighth Amendment’s proscription
of cruel and unusual punishments [Doc. 1-2 at 5 aipd 23

TCIX WardenKevin Genovesdas filed a response, angg thathabeas corpuslief is

unwarranted becausetitioner’s claim has been procedurally defaulted and is also mdiiitsss

1 The petition incorrectly states that the judgments were entered ingbae3ctounty Circuit Court [Doc.
1-2 at 1].

2 In this opinion, the page number citations to documents in the recerda¢he ECHagenumbersnot
the Batesstamped page numbers cited by the paaresidentified as “Page ID #”.
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49]. In support othis arguments, Respondé&irdenhas submittedeverahotices of filing with
attached copies of the state court reddddcs. 4145, 4748]. Petitioner has replied to that
responseloc. 2]. Having considered thgarties’submissionsthe arguments made thereand
the state court record, the Court finds that the petisiamtimely androcedurally defaulted and,
alternatively, without merit.

I. PROCEDURAL HISTORY

In 1998, Petitioner was convicted, pursuant to his guilty pleas, of three counts-of first
degree murder committed when he was 14 yearsesdiving, for these crimeghree consecutive
sentences of life without the possibility of parole. In 2000, Petitioner's cammaat/ereaffirmed
on direct appealtate v. Howe|l34 S.W.3d 484 (Tenn. Crim. App. 2060ermission to appeal
was denied on September 25, 2000 [Doc. 47-15].

Petitionerthenchallenged s convictionsby filing a petitionunder the Tennessee Post
Conviction Procedure AcBryant v. StateNo. E200200907CCA-R3PC, 2004 WL 443414
(Tenn. Crim. App. Mar. 11, 2004). After holding an evidentiary hearing on the clainsiathe
court denied the petition and tdenial was affirmed on appeald., 2004 WL 443414 at *2.
Petitioner’s request for permissionadppeaklsowas deniedid., 2004 WL 443414, at *1.

Petitioner next filed an application for habeas corpus relief under 28 U.S.C. § 2254 in this
Court which, ultimatelywasdismissedas untimelyBryant v. Carlton No. 2:05CV-151, 2007
WL 2263067 (E.D. Tenn. Aug. 3, 2007). More tlzatecaddater, Petitioner filed thiauthorized,

second § 2254 application.

3 The lead appellant, Karen R. HowaellasPetitioner’s cedefendant andhe toowasa juvenile at the time
the murders were committed. Ms. Howell also has pending before the a&Doauthorized second or successive §
2254 petition that relies dviller andMontgomery See Howell v. LehdNo. 2:18CR-109 (E.D.Tenn. filed July 11,
2018).
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. FACTUAL BACKGROUND

On April 6, 1997, Petitioner and five acquaintances were on their way from their homes in
Pikeville, Kentucky, to New Orleans, Louisiana. Before leaving on thpirttrey acquired two
weapons, a 9mm pistol and a .25 caliber pistol. After departing, they realized thaathveould
not make the drive to New Orleans, and they discussed stealing a car fromng petrkir a
dealership. At an interstate rest stop in Greene County, Tennessee, they ercthumtdielid
family of four, which includedvidar, his wife Delfina, sixyearold daughter Tabitha, and two
yearold son Peter. The Lillelids were Jehovah’s Witnesses, and Mr. Lillelid approached tw
members of the group to discuss his religious views. At some point, one of the men in the group,
Joseph Risner, pulled out a gun and forced the Lillelids into the family’s van.

Mr. Lillelid drove the van onto the interstate, with the siined Riser in the front
passenger seat and the other Lillelids, Petitioner, and tefemdants riding as passengerbe
rest of the group followed in the car. Risner directed Mr. Lillelid to a secludecatdhd next
exit. The Lillelids were ordered out of the van, lined up in front of a ditch, and shot. The shooting
ended in the deaths of the father, the mothertl@daughter. The son was critically injured as a
result of two small caliber gunshot wounds fired into his head and back. The identitglodober
is disputed by the participants, but the other facts of the shooting are not.

The group then decided to drive to Mexico, where they were eventually apprehetided i
Lillelid van. Some ofthe group had in their possession articles belonging to the LilleAtier
being returned to Tennessee, all participants were charged with thie bileders, andhe State
provided notice that the death penalty would be sought for the four adult participants. All
defendants, including Petitioner and Howell, entered into aor#@lbne package plea deal, and

pled guilty to three counts of felony firdegree murderral one count of attempted firdegree
3



murder and other crimes related to those murders and attempted maAldgefendants received
sentences of life without the possibility of parole.
1. DISCUSSION

Petitioner’s authorized second § 2254 petit®predicated solely otheMiller claim.The
Court agrees witRRespondent WardehatPetitioneris notentitled to habeas corpus relief his
claim, though ifiirst will address an issue not raised by the WardeimetherPetitioner’s claim
is timely.

A. Timeliness

A court can sua sponte raise the issue of timeliness of a state prisoner’s hapeas co
petition.See Wood v. Milyarb66 U.S. 463, 472 (2012pay v. McDonough547 U.S. 198, 209
(2006). The Court chooses to do so here.

The Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA), cedlifn 28
U.S.C. 8§ 2241, amended the federal habeas corpus statutes and addegbar ctetute of
limitation to regulate the time for filing an application for a federal writ of halmrpus.The
AEDPA establishes “a tight time line, a epear limitation period,Mayle v. Felix 545 U.S. 644,
662 (2005), thabegins to rurirom the latest of four dates: (1) the conclusion of direct review; (2)
the removal of an impediment creatgdimconstitutionaState actionvhich preventea petitioner
from filing a habeas corpus petition; (3) when a petitisseda constitutional right, newly
recognized by the Supreme Court and made retroactively applicable to colatEaicasesor,
(4) the date on which the facts supporting the claim or claims presented could havedosenetis
earlierthrough the exercise of due diligence. 28 U.S.C. £4gD(1)(A)-(D). The statute also
contains a timaolling feature. The times tolled while“a properly filed application for State pest

conviction or other collateral review with respect to the pertinent judgmetdim is pending . .
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.7 28 U.S.C. 8§ 2244(d)(2). The thidate is theelevant one hereecause the authorized petition
asserts aewly-recognized right athe sole ground for habeas corpus relief.

Petitioner filedthis seconchabeas corpus petition on May 18, 2017, the day after he
received authorization from the Sixth Circuit to fite[Docs. 1, 11]. Petitioner’s claimis
predicated orMiller v. Alabama 567 U.S. 460 (2@, which held thaimposingsentences of
mandatorylife without parole upowlefendantsvho were under the age of 18 at the time of their
crimesviolates the Eighth Amendment’s proscription of cramdl unusual punishments. 567 U.S.
at465. Miller was decided on June 25, 2012; thus, any § 22iidr claim would have had to
have been filed in this Court by June 25, 2Gi&ent statutory tolliny Petitioner filed his motion
for an order authorizing him to file a second or successive 8§ 2254 petition in the Sixih @irc
January 23, 2017 [Doc. 1 at 1].

Accordingly, Petitioner's motion seeking authorization to file a second oessive 8
2254 petition was filed after the lapse of treyear periodo raisehis Miller claim, andhence
his second § 2254etition is untimelyAlthough Petitionermaintains, in his reply, that he filed a
motion to reopen his pesbnviction petitionon January 23, 20+#the same date he filed in the
Sixth Circuit his motion to authorize the Court to consider his second 8§ 2254 g@&itics) 52 at

2, 524], that submission does not invoke statutory tolling because the motion to reopen was filed

4 Petitioner, at times, characterizes his claim BEller/Montgomenclaim. To the extent that Petitioner is
suggesting that AEDPA’s onRgear statute started running on the ddtatgomerywas issued, the Supreme Court
held inDodd v. United State$45 U.S. 353 (2005), that the time starts on the date on which the rigitials/in
recognized (as occurred Miller), not on the date the right is made retroactive (as happeiahitgomery. Dodd
involveda federal prisoner’s motion to vacate under 28 U.S.C. § B25%at case has been applied to a state inmate’s
§ 2254 petitiorraising aMiller claim. Hunt v. Dowling No. 18CV-0440, 2019 WL 2167413, at *3 (N.D. Okla. May
17, 2019) (“UndeiDodd, Petitioner’'s onegyear limitation period commenced on June 26, 2012, the dayMifter
was decided, and expired on June 26, 2013 g Supreme Court recagadin Doddthat itsruling had the “potential
for harsh results in some cases,” but held that it “was not free toedheitstatute that Congress has enacted.” 545
U.S. at 359What these cases mean is tantgomendid not recognize a new constitutional right and itrtierefore
cannot start a new statute of limitation.
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well after theAEDPA statute of limitation had lapseBut simply, by the time Petitionéled his
motion to reopen his state collateral proceedings in the Greene County Ter@esseal Court
[Doc. 521], the AEDPA'’s clockon theMiller claim had already stopped and there was no time
left to toll. See Vroman v. Brigan846 F.3d 598, 602 (6th Cir. 2003) (“The tolling provision does
not . . . ‘revive’ the limitations period (i.e., restart the clock at zero)nitordy serve to pause a
clock that has not yet fully run. Once the limitations period is expired, collatetiibps can no
longer serve to avoid a statute of limitationsHgrgrove v. Brigano300 F.3d 717, 718 n. 1 (6th
Cir. 2002).

Nonetheless,he AEDPA statute of limitation isot jurisdictional and is subject to
equitable tollingHolland v. Floridg 560 U.S. 631, 645 (2010]kquitable tolling‘allows courts
to toll a statute of limitations when ‘a litigant’s failure to meet a legalindated deadline
unavoidably arose from circumstances beyond that litigant’s contrRmbertson v. Simpsp624
F.3d 781, 783 (6th Cir. 2010) (quoti@rahamHumphreys v. Memphis Brooks Museum of Art,
Inc., 209 F.3d 552, 5661 (6th Cir. 2000))To demonstrate thaquitable tolling is warrante a
petitioner must show “(1) that he has been pursuing [his] rights diligently,2antigt some
extraordinary circumstance stood in [his] way and prevented timetg.filid. at 649. “[T]he
doctrine of equitable tolling is used sparingly by federal courts” and [t]he geeking equitable
tolling bears the burden of proving he is entitled to Rébertson 624 F.3dat 784 (citations
omitted).

Review of the§ 2254 applicatiorand supporting memorandumveals ncextraordinary
circumstanceo justify Petitioner’s failure to present hidiller claim to this Courtin a timely
fashion. Petitionés failure to allege any facts to suggest the existence okxnaordinary

circumstance, such as serious attorney misadndee Hollangd 560 U.S. at 652including
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attorney abandonmersteeid. at 659 (Alito, J., concurring in part and concurring in the judgment),
or mental incompetencege Lawrence v. Florideb49 U.S. 327, 338 (2007 (no extraordinary
circumstance where petitioner “made no factual showing of mental incapalead} the Court

to conclude that no such a circumstance is present here.

The Court therefore finds that equitable tolling is not appropmathis caseand that
Petitioner’sMiller claim is untimely Evenif the Miller claim, howeverjs nottime-barred by the
AEDPA limitation statute, ihas been procedurally defaulted.

B. Exhaustion/Procedural Default

1. Governing Law

A federal court cannot grant a state prisoner’s petition for a writ of balmepus unless
the petitioner has exhausted hvailable state court remedidgere is an absence afailable state
corrective process, or circumstances exist that render such processtiveeff28 U.S.C. §
2254(b)(1). The exhaustion rule requires total exhaustion of state renteasesv. Lung 455
U.S. 509, 88-19 (1982) (noting that “a rigorously enforced total exhaustion rule will encourage
state prisoners to seek full relief first from the state courts, thuisggthose courts the first
opportunity to review all claims of constitutional erroit), at 522(stating th&“a total exhaustion
rule promotes comity and does not unreasonably impair the prisoner’s rigeftd. re

Exhaustion requires a petitioner to havede a fair presentation @&ach claim for
disposition to all levels of appropriate state courBaldwin v. Reese541 U.S. 27, 29 (2004)
(observing that aetitioneris obligedto fairly present his claim in each appropriate state court, so
as to provide the State with the necessary opportunity “to pass upon ged albeged violations

of ... fedeal rights”), O’'Sullivan v. Boerckeb26 U.S. 838,46 (1999) €xplaining thaexhaustion



entails submission of #ederal claim through “onecompleteround of the State’s established
appellatereview procss).

“An exception [to the exhaustion requirement] is made only if then® ispportunity to
obtain redress in state court or if the corrective processdkearly deficient as to render futile any
effort to obtain relief.’Duckworth v. Serranat54 U.S. 1, 3 (1981) (citing/ilwording v. Swenson
404 U.S. 249, 250 (1971)A state can waive exhaustion if it does so expressly. 28 U.S.C. § 2254
(b)(3). Itis a petitioner’s burden to show exhaustion of available state cogtires.Rust v. Zent
17 F.3d 15, 160 (6th Cir. 1994).

Procedural default is an extension of the exhaustion doct8ee. Woodford v. Ng648
U.S. 81, 92 (2006) (observing thdi]n habeas, the sanction for failing to exhaust properly
(preclusion of review in federal court) is givehe separate name of procedural defgutastille
v. Peoples489 U.S. 346, 351 (1989)T(he requisite exhaustion may nonetheless ,existourse,
if it is clear that [a petitioner]’s claims are now procedurallydrhundefstate]law.”). A petitioner
who is barred by a state procedural rule from returning with his claitmeostate courtbas
committed a procedural defaultGray v. Netherland518 U.S. 152, 162 (1996%oleman v.
Thompson501 U.S. 722, 750 (1991)Such a petitionehas met the technical requirements of
exhaustion (i.e. there are no state remedies left to exhaust) and therefore is ttedwaesl
exhausted is state remedies,ub to have done so by way of a procedural def@&dteman 501
U.S. at 732 Federal review of a procedurally defaulted claim is foreclosed, unledsabi®as
petitioner shows cause to excuse his failure to comply with the statedpiral rule and actual
prejudice resulting from the alleged constitutional violat®ray, 518 U.S. at 162, or demonstrates
that failure to consider the claims will result in a fundamentatatriage of justiceColeman 501

U.S at 750.



2. Analysis of Exhaustion & Procedural Default Arguments

Respondent maintains that Petitiohas failel to exhaust hisliller claimbyfailing to raise
it in state courtsherebyhehas procedurally defaultélde claim;and moreoverhas conceded that
the claim is procedurally defaulted because he never presetadtie state courfoc. 49 at 6
(citing Doc. 12 at5, 45, 5)]. The Court finds that Petitioner has madesach concessionlt is
true that eacbf thepages of the record cited by Respondent cont&estioner’'s acknowledgment
that he did not present his claim to the state sqc. 1-2 at 5, 45, 51]It is also true that
Petitioner’'s acknowledgment is accompanied byakgertion that the failure to exhaust is excused
by: (1) the issuance of a merule of constitutional law subsequent to his first habeas pet{@pn;
“the lack of a meaningful opportunity to seek state-postviction relief;”and(3) the absence of
available relief (due to a state procedural tivag) Id.]. In Petitioner’s repl, he svitchespositions
and contendfor the first time thahe,in fact, raisednhis Miller claimin a motion to reopen his pest
conviction petition and that, in response, the Siaté& certainstanceswith respect to the claim
that in effect estops them from asserting procedural default [Doc. 52%at 2].

Attached to Petitioner’s reply are copmsPetitioner’s Protective Motion to Reopen His
PostConviction Petitiogi filed on January 23, 2017, in the Greene County CrinQoairt and the

State’s response to the motion to reofi@ocs. 52-1, 52-2].° Petitionersupplies no information as

5 Petitioner maintains that he “indicated as much on the face of his caagrislthis case,” pointing to the
guestion posed in Paragraph VIIl. RELATED CASE(S) IF AN¥"which he responded, “Greene Cnty. Circuit
Court, Docket Number 9CTR-411E/01CR-161" [Doc. 52 (referring to Doc.-3, Civil Cover Sheet)]. Petitioner’s
allegation is rejected because a cover sheet is not a pleading. The prefatariianston the top of the civil cover
sheet make that point clear by instructing that “[tlhe JS 44 civil coeat sind the information contained therein
neither replace nasupplement the filing and service of pleadings or other papers as requiesd.hy. .” [Doc. 13].
One court has explaindgtat“the Federal Rules require an application for habeas relief to be in the form dfanpeti
for habeas corpus and that the civil cover sheet does not replace the filiiggoseph v. Chadbournd45 F. Supp.
2d 73, 75 (DMass. 2004).

6 On that same date, Petitioner also filed in the Sixth Circuit a motiorufoorzation to file a second or
successive § 2254 petition. Availablehdtps://ecf.ca6.uscourts.gov/n/beam/serviet/TransportR@snvisited on
November 25, 2017).
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to the outcome of his motion to reop@or does hesuggesthat the mere filing ohis motion to
reopenin the Greene County Circuit Court is sufficient to exhause stamedies Instead,
Petitioner’sview is that Respondent’s assertion in state court that the motion tore@getime
barred under state law estogespondenfrom adopting the contrary positian these federal
habeas corpus proceedings.

Petitioner’s estoppel argument, howevenegatedy the controlling statuteThat statute
provides thathe “State shall not be deemed to have waived the exhaustion requirement or be
estopped from reliance upon the requirement unless the State, through cognestlyewaives
the requirement.” 28 U.S.(8 2254Db)(3). To state the obviousRespondent has not expressly
waived the requiremeninstead h@nchors his procedural default defense on Petitioner’s failure to
exhaust state remedidlespondent therefore is not estopped from asserting thab Regtitiailure
to exhaushis Miller claim has resulted in that claim being procedyrdefaulted.

The Court also rejects Petitioner'sassertion in his replyhat Respondent’sstatuteof-
limitation defens@advanced in state court in connectrath Petitioner'smotion to reopenualifies
as a conclusive judicial admissitimat appliesn his federal habeas corpus cdec. 52 at4].
Judicial admissions are binding in the case in which the admissions @dee ltoanot in sepate
and subsequent casedsohler v. Leslie Hindman, Inc80 F.3d 1181, 1185 (7th Cir. 199&tate
Farm Mut. Auto. Ins. Co. v. Worthingtof05 F.2d 683, 68@th Cir. 1968). Judicial admissions
in Petitioner’s state postonvictionmotion to reopethereforeare not binding in this federal habeas
corpus case. Furthermore, judicial admissigeserally apply to facts, not legal theories.
MacDonald v. Gen. Mots Corp, 110 F.3d 337, 341 (6th Cir. 1997). Respondeag&ertion that
the motion to reopen was filed outside the relegsaiestatute of limitation was predicated an

legal theoy (not ahistoricalfact) as to why the motion did not warrant pasnviction relief.
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Petitionernext maintains thathere is anabsence of available state corrective process
because he was already thib@red from pursuing state pasinviction reliefbefore Miller was
held to be retroactivfDoc. 12 at58. However, Tennessee courts entertaidiliier claims
offered to them by petitioners who sought collateral relief withiny@ae of that decision, or by
June 25, 2013SeeWilliams v. StateNo. W201300555CCA-R3HC, 2013 WL 5493568, atl*
(Tenn. Crim. App. Sept. 30, 2013)arden v. StateNo. M201301328CCA-R3PC, 2014 WL
992097, at *4 (Tenn. Crim. App. Mar. 13, 2014) (observing that the petition was filed within one
year of the “the United States Supreme Court’s decisiddiller, estdlishing that a mandatory
life sentence without parole is unconstitutional for defendants who were juvenitestahe of
the offense”);Perry v. StateNo. W201300901CCA-R3PC, 2014 WL 1377579, at *3 (Tenn.
Crim. App. Apr. 7, 2014fasserting Miller claim in anAugust 7, 2012, pro se motion to reopen
post-conviction petition)perm. app. denie@lenn. Sept. 18, 2014).

Moreover,Tennesseeourts have made it clear that, in poshviction cases, “the statute
of limitations begins to run when the new substantive rule is announced, not \wheseguent
decision makes that decision retroactivBduse v. Staté&No. M201800926CCAR3PC, 2019 WL
3814624, at *5 (Tenn. Crim. App. Aug. 14, 2019) (citibgdd v. United State$45 U.S. 353,
35660 (2005)).In addition, he fact that Petitionevaited until a year after the Supreme Court held
in MontgomerythatMiller was retroactively applicable toove to reopen his pasbnviction case
does not mean that he lacked an available state corrective processMdlehislaim. Indeed,
nearly two years prior to the issuanceMintgomerythe Tennessee Court of Criminal Appeal
(TCCA) held thatMiller was retroactiveSeeDarden v. StateNo. M201301328CCA-R3PC,
2014 WL 992097, at *10 (Tenn. Crim. App. Mar. 13, 204ding that“theMiller rule is a new

rule of constitutional criminal law that should be applied retroactively bedadsebids the
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criminal punishment of a mandatory sentence of life imprisonment without paraectentain
class of defendants because of their status asijagg. Darden strongly suggests that, had
Petitioner filed his motion to reopen within one year of\thiéer decision, the TCCAvould have
foundMiller to be retroactively applicable Petitioner’'scase.

Petitioner similarly maintains that it would be futile to return to statetsavith hisMiller
claim because of controlling authority from theéCQA. Petitionercites to 28 U.S.C. §
2254(b)(1)(B)(i)) which exempts an applicant from the exhaustion m@gemt where
“circumstances exist that render such process ineffective to pitweaayhts of the applicant” [Doc.
1-2 at 58]. In support of thisargument Petitioner cksamong other casés Brown v. StateNo.
W201500887CCAR3PC, 2016 WL 1562981, at *7 (Tenn. Crim. App. Apr. 15, 2016), explaining
that theTCCA, as he readBrown ignored the required presumption that juvenile Wighout
parolesentences were uncongtibnal ancheld thata sentencing court, contraryNbller, need not
consider aspecific set of factorbut need onlyconsiderthe age and immaturity of the juvenile
offender Reading between the lines, the Court discernsRaationer’s true argument is that the
state courts would deny him relief undiéitler andMontgomenbecaus@rowndemonstrates that
such an outcome dPetitioner’sMiller claim would be preordained.

Petitioneis beliefthatadvancing hidiller claim instate courtsvould be futile because it
would be decided the same as the offered inBrownis not a validfutility argumentRegarding
futility, the Supreme Court has explained,

If a defendant perceives a constitutional claim and believes it may
find favor in the federal courts, he may not bypass the state courts
simply because he thinks they will be unsympathetic to the claim.

Even a state court that has previously rejected atitatmonal
argument may decide, upon reflection, that the contention is valid.
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Engle v. Isaac456 U.S. 107, 130 (1982¢ealso Franklin v. Bradshaw695 F.3d 439, 455 (6th
Cir. 2012) (rejecting a futility argument thr@asoned that state court had rejectdgbclaim earlier
and, thusthepetitioner “would have lost had he presented the same claim”) (Eitigigg 456 U.S.
at130) Parker v. Kelchner429 F.3d 58, 63 (3d Cir. 2005) (holding that the exhaustion requirement
is not exused merely because a petitioeaiaim will likely be denied on the merits in state court)
(listing cases) Significantly, the fact that Petitioner decided to preservihisr claim to the state
courts in his January 23, 201#otion to reopen undeuts his ¢aim of futility.

The Court finds thaPetitioner’s reliance othe above exhaustierequiremenexceptions
is misplaced that those exceptiordo not apply in this casand thathe is not exempt from #n
requirementhat he exhaust state remedies with respect tMifier claim before seeking federal
habeas corpus relie28 U.S.C. § 2254(b), (cRecall specificallythat exhaustion requires that a
petitioner present his claim to all levels of available state coudwe@’Sullivan, 526 U.Sat842.
That did not happen here.

Accordingly, Petitioner’sMiller claim hasbeen technically exhausteske Coleman501
U.S. at 732see alscCastille v. Peoplest89 U.Sat351,and is nowprocedurally barredunless he
can show cause and prejudice or a miscarriage of jusficeeman 501 U.S. at 732, 750.

Petitionerdenies that he procedurally defaulted Midler claim, and offers noclaim of

cause Without a demonstration of cause, the Court need not determine waetinarprejudice

"That is not to say that Petitioner met the statutory requirements for filing a nwfieopen, as set forth in
Tennessee Code Annotated 83B117. That statute provides, in relevant part, that a motion to reoperlékva
if “(1) [t]he claim in the motion is based upon a final ruling of an appellate court establishimsttational right
that was not recognized as existing at the time of trial, if retrospegiplecation of that right is required. The motion
must be filed within one (1) year of the ruling of the highest state apgpebart or the United States supreme court
establishing a constitutional right that was not recognized as existing anéheftirial.]” Tenn. Code Ann. § 480-
117(a)(1). Clearly, Petitioner did not file his timm to reopen within one year bfiller, the case that establishex
new constitutional right upon which hgtential postonvictionclaim was based.
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resulted.Engle v. Isaac456 U.S. 107, 129 (1982) (reaffirming “that any prisoner bringing a
constitutional claim to the federal courthouse after a state procetifeallt must demonstrate
causeand actual prejudice before obtaining relief”) (emphasis agld&tus, absent cause,
Petitioner has committed an unexcused procedural default ldfilles claim.

Similarly, Petitioner does not allege that a miscarriagestice will ensue if his claim is
not reviewed. Nor could heo sobecaus¢hat exception requirés convincing showing of actual
innocence . . . to overcome a procedural bar to consideration of the meritg obtiséitutional
claims.”McQuiggin v. Perkinss69 U.S. 383, 386, 392 (201 ®etitioner pled guilty tthree counts
of first-degree murdeaind the Court finds nothing in the record to suggestihhis evewavered
or retreatedrom his admissions of guilt in the commission of those offerides Court therefore
finds federal review of Petitionerdiller claim barred by his unexcused pedaral default antis
failure to establiska miscarriage of justice.

Alternatively, Petitioner'sMiller claim fails on its merits.

C. Miller Claim

1. ThelLaw

In Miller v. Alabama the Supreme Court held that mandatory sentences of life without the
possibilty of parole imposed on defendants who committed capital murders when themdere
the age of 18 violated the Eighth Amendment’s prohibition on cruel and unusual punisB@énts.
U.S. 460, 470 (2012). In so holding, the Court pointed to two of its earlier cases tbaplaaued
that “juveniles are less deserving of the most severe punishments” due to” thigiisioed

culpability and greater prospects for reforrd. at 471 (citingGraham v. Florida 560 U.S. 48
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(2010), andRoper v. Simmons543 U.S. 551 (20058 Jweniles, asMiller reasoned, are
“constitutionally different from adults for purposes of sentencing”:

First, children have a “ ‘lack of maturity and an underdeveloped sense of

responsibility,” ” leading to recklessness, impulsivity, and heedlekdaksng.

Roper 543 U.S. at 569, 125 S.Ct. 1183, 161 L.Ed.2d 1. Second, children “are more

vulnerable . . . to negative influences and outside pressures,” including from their

family and peers; they have limited “control[l] over their own environment” and

lack the ability to extricate themselves from horrific, crimeducing settings.

Ibid. And third, a child’s character is not as “well formed” as an adult’s; aitstr

are “less fixed” and his actions less likely to be “evidence of irretrievabl[e]

deprav]ity].” Id. at 570, 125 S.Ct. 1183, 161 L.Ed.2d 1. . . . [T]he distinctive

attributes of youth diminish the penological justifications for imposing the tedrshe

sentences on juvenile offenders, even when they commit terrible crimes. . . .

[Y]outh matters in determining the appropriateness of a lifetime of incéimera

without the possibility of parole.

Id., at 471273. Miller did not foreclose a sentencer’s ability to impose a sentence of life without
parole on juvenildhomicideoffenders butit did make it okar that individualized sentencing of
such offenders is imperative. Individualized sentencing m&ansa judge or jury must have the
opportunity to consider mitigating circumstances before imposing the harshestigpenalty

for juveniles.”ld. at 479, 489.

In Montgomery v. Louisiandahe Supreme Court held thadiller announced a substantive
rule of constitutional law” that applies retroactively because it “ ‘necessaritfies] a significant
risk that a defendant. . faces a punishment théae law cannot impose upon him.” 136 S. Ct.
718, 734(quoting Schriro v.Summerlin 542 U.S. at 348, 352 (2004)) (alteration in original)

Miller’s new substantive rule, sdontgomeryobservedwas “thatsentencing a child to life

without parole is excessive for all but ‘the rare juvenile offender whose criteetsarreparale

8 “Roperestablished that because juveniles have lessened culpability they areskesdng of themost
severe punishmentswhereasGraham prohibited juvenilenonhomicideoffenders from being sentenced to life
without parole Graham v. Fla.560 U.S. 48, 68, 72010)
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corruption.” ” Id. at 734 see id.at 726 (observing “that a lifetime in prison is a disproportionate
sentence for all but the rarest of childrenWiller did not require a finding of fact regarding a
child’s incorrigibility, but left “to the State[ghe task of developing appropriate ways to enforce
the constitutional restrictionld. at 735 (quotindrord v. Wainwright477 U.S. 399, 416117, 106
S.Ct. 2595, 91 L.Ed.2d 335 (1986)) (alteration in original).

2. Analysis of Miller Claim

First,unlike the mandatory sentencing systems held unconstitutiokidlén, Tennessee’s
sentencing schenfer juvenile offenders affords a jury or judge discretion toaskfie sentence
with the possibility of parole or a life sentence without the possilofiparole. SeeAtkins v. Leg
No. 209CV02297, 2018 WL 9651089, at *5 and n.6 (W.D. Tenn. Aug. 28, 2018) (observing that
in Tennessee'the available sentences for a juvenile convicted of first degree murder are life
imprisonment with and without the kility of parole” (citing Tenn. Code Ann. § 393-204(a)
(establishing firsdegree murder penalties of death, life with parole, or life without parole) and 8
37-1134(a)(1)(B) €liminating adeath sentende a case transferred from juvenile courtyas
Petitioner’s));see also Blocker v. Mayo. 1:12CV-374, 2019 WL 4773825, at *6 (E.D. Tenn.
Sept. 30, 2019) (observing that Tennessee courts have determinethtéraslia, “any life
sentence without the possibility of parole is discretionary”) (listing caReg)v. Madison Cnty.,
Tennesse36 S.W.3d 824, 833 (Tenn. 2017) (recognizing that, under state sentencing law “trial
judges have broad discretion ehfashioning sentences” and are requiredse “a casdy-case
approach to sentencing”).

Indeed, thetranscript of the pletaking and sentencing hearing in Petitioner's case
emphasizé that under state lapwthe sentencer enjoyed discretion to impose either life or life

without parole. In its exposition of the law governing Petitioner’s sentencingtriflecourt cited
16



to Tennessee Code Annotated 8§ 39-14-204 as providing “that in this sentencing hearing, now that
the death penalty has been withdrawn by the State, that the possible purssfonerdch
defendant are imprisonment for life without possibility of parole or to imprisonroelifief’ [Doc.

48-7 at 38].In the same veiheforethe trial court tookPetitioner’s guilty pleast inquired as to
whether Petitioner understood that his sentence on each of the three murder countseithéd b

life without parole or life—the latter of which meant that he would serve 51 yéagisonment—

and that the trial couitself would decidevhetherhis sentence would be life without parole or life

[Id. at31-32]. Petitioner respondedfirmatively tothose questiondd. at 3:32].

It is clear thafennessee ladoes notnandate aentence of life without parofer juvenile
offender$ and does not “preclude a sentencer from taking account of an offender’s age and the
wealth of characteristics and circumstances attendant tdiiter, 567 U.S. at 476. ThuMliller,
by its own termsdoes not applto Tennesseesentencingroceduresdr imposing aliscretionary
term oflife without paroleon juveniledefendarg. Miller, 567 U.S. at 479 (“We therefore hold
that the Eighth Amendment forbids a sentencing scheme that mandates lifeom vaitisout
possibility of parole for juvenile offeters.”); cf., Brown v. State2016 WL 1562981, at7
(finding that a sentence of life without the possibility of parole for a juveniénodér “was not
mandatory and was not imposed automaticalB8cause Tennessdees notmak|e] youth (and
all that accompanies it) irrelevant to imposition of that hatsheson sentengeits sentencing
scheme cannot be said to “pose[] too great a risk of disproportionate punishvhigert, 567 U.S.

at 479 id. at 469 (noting that, under the Eighth Amendment, punishment “should be graduated

°® The juvenile homicide offenders in boMiller and Montgomeryhad received manttry life-without
parole sentencedMiller, 567 at 474 (discussing “the mandatory penalty schemes at issue hemetgomery 136
S.Ct. at 726 (identifying the petitioner’s penalty as a “mandatorpiifieout-parole sentence”).

17



and proportional to both ¢hoffender and the offense”).

SecondMiller did not preclude a sentence of life without parole for juvenile offenders, but
required “only that a sentencer follow a certain proeesmsidering an offendes youth and
attendant characteristiesbefore immsing a particular penalty.” 567 U.S. at 488mming upts
reasoningthe Supreme Court stated:

SoGrahamandRoperand our individualized sentencing cases alike
teach that in imposing a Staeharshest penalties, a sentencer
misses too much if he treats every child as an adult. To recap:
Mandatory life without parole for a juvenile precludes consideration
of his chraological age and its hallmark featureamong them,
immaturity, impetuosity, and failure to appreciate risks and
consequences. It prevents taking into account the family and home
environment that surrounds hi#rand from which he cannot usually
extricate hingel—no matter how brutal or dysfunctional. It neglects
the circumstances of the homicide offense, including the extent of
his participation in the conduct and the way familial and peer
pressures may have affected him. Indeed, it ignores that he might
have been charged and convicted of a lesser offense if not for
incompetencies associated with yeutfor example, his inability to
deal with police officersor prosecutors (including on a plea
agreement) or his incapacity to assist his own attorr&sss, e.g.,
Graham 560 U.S., at 78, 130 S.Ct., at 2032 (“[T]he features that
distinguish juveniles from adults also put them at a significant
disadvantage in criminal proceedingsJ)D.B. v. North Caroling

564 U.S. 261, 269, 131 S.Ct. 2394, 240401, 180 L.Ed.2810
(2011) (discussing childrém responses to interrogation). And
finally, this mandatory punishment disregards the possibility of
rehabilitation even when the circumstances most suggest it.

Miller, 567 U.Sat477-78.

ThoughTennessedoesnot mandat aterm oflife without parole for juvenile offends,
the linchpin inMiller that “youth matters” is a tenet tife State’sentencing law for imposition
of such a term of imprisonmenit Tennesseean individualized sentencing proceduasis called

for by both Miller and the Eighth Amendmemnthustprecede the imposition of a sentence of life
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without parole Brown v. State2016 WL 1562981, at *8see also Howell34 S.W.3d at 494
(commenting that “[p]rotectionsgainst cruel and unusual punishment under the Eighth
Amendment to the United States Constitution require an individualized sentgeitet) Gregg

v. Georgia 428 U.S. 153, 96 S.Ct. 2909, 49 L.Ed.2d 859 (1976)).

First, the State must file jaretrial written notice thaspecifiesthat it intends to seek a
sentence of life without possibility of parole atiét sets forththe aggravating circumstance or
circumstances upon whighwill rely at the sentencing hearingenn. Code Ann. § 393-208.
Absent awritten notice,a verdict offirst degree murdewill result in a life sentenceld., 8 3913-
208(c): State v. Dych227 S.W.3d 21, 24 (Tenn. Crim. App. 2006) (modifying a sentence to life
with the possibility of parole after 51 years of incarcerationrevtige state failed to file a written
notice of its intention to seek a sentence of life without the possibility of pafteleit withdrew
its intention to seek a death senténce

Second, aentence of life without parole may not be imposed unless the serfiedse
that the State has proven beyond a reasonable doubt at least one statutory aggravatin
circumstance. Tenn. Code Ann. §B%-20/(c); Howell, 34 S.W.3d at 494 (remarking thag]|
sentence of imprisonment for life without the possibility of parole shall bedsyed appropriate
if the State proved beyond a reasonable doubt at least one (1) statutory aggracatimgfance
contained in 8§ 3913-204(i), and the sentence was nthteswise imposed arbitrarily”)Evidence
presented at the sentencing heanmay include the nature and circumstances of the crime; the
defendant’s character, background history, and physical condition, as well as praoehdsao
rebut the aggravatingrcumstances and to establish any mitigating factors. Tenn. Code Ann. 8

39-13-204(c).
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Mitigating factorsthat may be offered include evidence to shibatthe defendanicked
substantial judgment in committing the offetmause of his youtffenn. Code Ann. 8§ 485-
113(6). This mitigating factoris not applied based solely on a defendant’s age, but instette
concept of youth in context, i.e., the defendant’'s age, education, maturity, egpeneental
capacity or development, and any other pertinent circumstance tending tmstiexte the
defendant ability or inability to appreciate the nature of¢temduct.”State v. Adam$864 S.W.2d
31, 33 (Tenn. 1993Moreover, “[the potential or lack of potential for the rehabilitation . . . of
the defendant should be considered” in determining the length of the sentence. Tenn. Code Ann.
§ 40-35-1035). Theseprocedural dictatesnsure that theature of the crimand the background
and circumstances of thevenile offender, particularly his youtind potential for rehabilitation
are taken into account in fixing a sentencéfefwithout parole—asMiller requires.

Indeed, thosguidelineswere in effect when Petitioner was sentenced to life without the
possibility of parole.Petitioner was permitted to present any mitigating evidence that he wished
to presentandthe trial judge considered itEvidence adduced at the sentencing hearing by
Petitioner and considered by the trial court included that

Bryant has an IQ of 85 and, according to tests, the emotional and
social skills of an elevegearold. He was in theighth grade at the
time of the Lillelid murders. The last school he attended was Millard
High School located in Pike County, Kentucky. He was taking
educational courses while awaiting trial in the Greene County
Detention Center.

Bryant has a history of alcohol and drug abuse. The presentence
report indicates that he began to use alcohol as early as three years
of age. He reported that he has used marijuana and “other drugs”
since the age of nine. At the time of his arrest, Bryant was in a mental
health teatment program at Mountain Comprehensive/Creekside in

Pikeville, Kentucky.

Bryart’s prior record consists of two 1996 offenses, both of which
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were handled by the (juvenile) Court of Justice of the
Commonwealth of Kentucky. The first charge was that he wa
beyond the schds control, for which he was ordered to enter a day
treatment program after enrollment in Millard High School. He was
also found to be a habitual runaway as the result of a joyride to
Indiana in his sister's automobile. Bryant was ordered intensive
home supervision and was placed in counseling. During his period
of supervision, he passed drug screens for a period of two months
until the murders of the Lillelid family.

Bryant first met Natasha Cornett in early March of 1997. She picked
him up on a street corner in Pikeville, Kentucky, and took him to her
home. While there, Cornett, eighteen years of age at the time,
supplied him with vodka and bourbon. Bryant and Cornett kissed
during this first meeting and Bryant spent the night at Ctsnet
home. Apparently, Cornett did not learn Bryant was only fourteen
years old until the following morning. Bryant claimed that he did
not see Cornett again until April of 1997, just before the murders.
At their second meeting, Bryant met Joseph Risner, Dean Mullins,
and Crystal Sturgill for the first time. Bryant had met Karen Howell
a year earlier.
Howell, 34 S.W.3d at 499.

In addition to this evidence, Petitioner preseriestimony bya forensic psychiatristho
reportedthat Petitionehad beemeglected as a childhat he hadhada “marginal” motherthat
his parents divorced when Petitioner was 2 ;ah&t he was raised by his alcoholic fathteat
Petitioner wasan immature person amdore a follower than a leademd thatPetitioner did not
seem to be able to grasp the situation at sentefiaingre his life and liberty were at stake
because “what concerned [Petitioner] most was whether he was going to have eneughthe
telephongDoc. 487 at 124136]. The forensic psychiatrist expressed his belief, thatause of
Petitioner’s youth, he had not “been contaminaeough to be ruined” as would a- 20 25year
old in his position and that, because Petitioner had expressed some empathy andateooorse

how it must have felt for Peter Lillelid tbave beeneft an orphan, he had some potential for

rehabilitation[ld. at 137] Petitioner also offered the testimony of his mother’s friend who had
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picked up Petitioner in Indiana following his joyride in his esist automobile who stated that
Petitionerhadtold her during the drive back to Kentucky that he was not loved and that his father
was an alcoholic [Doc. 482 at 249].

After hearing all the evidengegarding Petitioneait the sentencing hearing, thialtcourt
observed as follows:

| find that you were aggressively urging others on to do things at
that time, that you personally carried one of the guns. That, in fact,
you were a shooter. | ddrknow who all were the shooters. | think
there was more than one. | have seen no real remorse or emotion
displayed by you. | find the evidence shows that you were
aggressive in the killings, that you helped use a gun to kidnap the
Lillelids in the first place.... You had gunshot residue all over you.
You were in the van for two days with Lillelid property all around
you and under your feet, including a baby seat and babys. You
bragged about the crimes in jail in Arizona. You have a history of
drug abuse and a callous attitude.

Howell, 34 S.W.3d at 500-01.
Upon Petitioner’s appellatehallenge to his sentence of life without parole, TRECA
appellate court stated

Only 14 years and nine months old at the time of these offenses,
Bryant already had a lengthy history of drug and alcohol abuse. He
had a juvenile record in Kentucky dteeunruly behavior in school
and the unlawful taking of his sisterautomobile. Bryant became
associated with the other defendants through his chance meeting
with Cornett, who picked him up on a street corner a few weeks
before the murders and took him to her home. Bryant, who described
Cornett as involved in a “Satanic thing,” informed a friend that there
was “some kind of a Manson reunion.”

The greater weight of the evidence was that Bryant, despite
his youth, was a leader in the murders of the Ldlé&imily. There
was proof that Bryant was instrumental in the decision to steal a car
and that he treated the victims callously as they were driven to the
murder scene. Bryant was armed and, according to the other
defendants, actually shot each of theimest While Bryant blamed
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Risner for the murders, the trial court found Bryant “to be a shooter”
and observed that he demonstrated no remorse or emotion. There
was evidence that Bryant bragged about his participation in the
crimes, ordered Howell not to talk, and described the killings as “a
rush” which “gives you power.”

Clearly, statutory aggravating circumstances were present in

each murder. Bryant personally committed mass murder. Tenn.Code

Ann. § 39-13-204(i)(12). That factor was properly applied talea

of the crimes. There was sufficient evidence to establish that he and

the others committed each of the three murders to avoid arrest and

prosecution. Tenn.Code Ann. 8-38-204(i)(6). The murders of

Delfina Lillelid and Tabitha Lillelid were “especiallyeinous,

atrocious, or cruel” for the reasons outlined by the trial court.

Tenn.Code Ann. 8 3943-204(i)(5). Bryant does not submit any

serious challenge to the application of aggravating circumstances.

Other than his age, there are few mitigating cirdamses which

would apply.
Howell, 34 S.W.3d at 53809.Clearly the state court consideetitioner’s age, his background,
the mitigating circumstances he presented during his sentencing hearinpe arature of the
crimes he committedMiller requires no more.

Third, the Supreme Couhasinstructed that “[e]venf a court considers a child’s age
before sentencing him or her to a lifetime in prison, that sentence still violatesigin
Amendment for a child whose crime reflects “ ‘unfortunate yet transient imnyaturit
Montgomery 136 S. Ct. at 734 (quotiMiller, 567 U.S. at 479))d. (explaining that Miller drew
a line between children whose crimes reflect transient immaturity and thesehilgiren whose
crimes reflect irreparable corruption”).

Here, the sentencedid not explicitly addresswhether Pditioner’s crimes reflected
“unfortunate yet transient immaturitgr “irreparable corruptigh butas the Supreme Couras

explained, Miller did not impose a formal factfinding requirement” with respect to a child’s

incorrigibility. Montgomery 136 S. Ct. at 73%etitioner was able to present mitigation evidence;
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therefore, unlike the petitioner iMontgomery he was “given the opportunity to shdwis]
crimgs] did not reflect irreparable corruptionld. at 73637. On this record, the Court cannot
conceive that thesentencing judgeould possibly have concludedfter hearingPetitioner’s
mitigating evidence and viewing ti@rrendousircumstances ahe Lillelid murdersthatthose
crimes were reflective of‘unfortunate yet tranent immaturity’ The record of Petitioner’'s
sentencing hearing and the rulings made therein support that the sentencer dgwidiélg that
Petitioner isone of thoseare juveniles whose crimes manifest irreparable corruption.
[11.  CONCLUSION

For the above reasortbe Court wWillDENY this state prisoner’'secondapplication for a
writ of habeas corpus amdll DISM1SSthis case.The Court will alsc®CERTIFY that any appeal
from this action would not be taken in good faith. Fed. R. App. P. 24.

IV. CERTIFICATE OF APPEALABILITY

Finally, the Court must consider whether to issue a certificate of appagléGiDA)
should Petitioner file a notice of appeal. A petitioner may appeal a final ord&g 2234 case
only if he is issued a COA, and a COA will be issued only where the applicamhddes a
substantial showing of the denial of a constitutional rigee28 U.S.C. § 2253(c)Where a court
dismisses a 8 2254 petition on procedural grounds, a COA will issue upon a showing that
reasonable jurists would debate whether a valid claim has been stated and Vieetiverits
procedural ruling is correcglack v. McDanigl529 U.S. 473, 484 (2000).

In this case, the procedural bar is plain and, thus, the Court finds that reasonstsle juri
could not find that its ruling on the timeliness of the motion was debatable or wrorausBec

reasonable jurists could not disagree with the Court’s denial of thedgna&ton as timebarred
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and could not conclude that matter is “ads@uto deserve encouragement to proceed further,”

Miller-El v. Cockrel) 537 U.S. 322, 327 (2003), the Court VMENY issuance of a COA.

AN APPROPRIATE ORDER WILL ENTER.

ENTER:

s/J. RONNIE GREER
UNITED STATES DISTRICT JUDGE
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