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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT GREENEVILLE
MICHAEL DAVID FIELDS
Petitioner,
V. No.: 2:1%v-00115RLJ-CRW
JAMES HOLLOWAY,

Respondent.
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MEMORANDUM OPINION

Petitioner Michael Fields has pro se filed a petition for a writ of habeassconpler U.S.C.
82254, challenginthe constitutionality ohis confinementinderSullivan County convictions for
reckless homicidefelony murder especially aggravated robbegndtwo counts of especially
aggravated burglarjDoc. 2]. After reviewing the parties’ filings and the relevant state court
record, the Court has determined that Petitioner is not entitled to relief §2@84, and no
evidentiary hearing is warrantedseeRules Governing 8§ 2254 Cases, Rule 8(a) &aldliro v.
Landrigan 550 U.S. 465, 474 (20Q7)or the reasons set forth below, the §2254 petuitiroe
DENIED, and this matter will b®I SM|1SSED.

I. BACKGROUND

On October 25, 2006, Petitioner was indicted for premeditated murder, felony murder,
especially aggravated robbery, and two counts of especially aggravated baitgiaigted tca 2004
robbery at the Ballis Tourist Home in Kingsport, Tennessee, during Whiedresidents were stabbed,
resulting in the death of one resid¢bc. 81 p. 35]. Two days later, at Petitioner’s first court
appearancehe assigned criminal court judge, Judge Montgonregused himself from Petitioner’s

casebecausdne had worked in the district attorney general’s office at the time of these eSéamis.
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v. Fields E2011-02485cCA-R3-CD, 2013 WL 3497648,at *1 (Tenn. Crim. App. July 11, 2013
(“Fields ). The Tennessee Supreme Court (“TSC”) then appointed Senior Judge Jon Kerry
Blackwood to preside over Petitioner’s trjfloc. 81 p. 23], which was ultimately heldctober 5,

20009. Id.

The evidence adduced at Petitioner’s trial demonstrated that aroundifnoeantOctober 26,

2004, officers responded to a call regarding the Ballis Tourist Hédnelieutenant Abernathy of the
Kingsport Police Department testified that he was the first iweeait the scendd. He entered through

the back door of the residence andharoom tohis right saw the first victimywho was deceased,
covered in blood, and had a large knife wound on the side of het nect *1-2. He further testified

theroom was in disarray and that there was a pocketbook open in the room that appeared as if someone
had gone through itld. at *1. He then completed a safety sweep of the residence and confirmed that
the assailant left the premises through the back ddoat *2.

Fred Nuckles, the husband of the deceased victim, testified that he and his wifen were |
Tennessee and staying at the Ballis Tourist Home during court proceedings related tamtheatust
their granddaughter.ld. Around noon on the day of his wife’s murder, he walked to a nearby
restaurant, but Mrs. Nuckles stayed behind planning to eat something in thd dodpon his return,
he fell asleep on the front porch until “one of the boys that rerBdilis home” woke Mr. Nuckles
saying that someone in the house had cut Hiomn. Alarmed, Nuckles ran around the house and re
entered through the back door nearbiiged room; he found his wife lying in a puddle of blood, noted
that his room appeared as if there had been a “big wrestle,” and yelled for somexaleato

ambulance.ld.

! Later autopsy found that the woman had twenty-five separate stab and cut wounds,
made by a “fairly good-size knife,” and died from the combination of her wounds which caused
her to bleed to deatlF~ields |, 2013 WL 3497648 at *8.
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Jack Elbell, another victim, testified that at the time of these evelieten the Ballis Tourist
Home where his brother was the livemanager.ld. at *3. On the day of the crimes, Elbell saw his
brother Charles running out of a hallway with blood on his arm and saw a man nearby holding a butcher
knife. Id. The man demnded money from Elbell and when Elbell reached for it, the man cut the
pocket of his pants and took his wall&d. The man then beat him until he “could feel [himself] going
—going out of it.” Id. Elbell next remembered waking up in the hospital lagithg told that he had
undergone four operations, three on his stomach and one on his tlttodie had to stay in the
hospital for ten days and was sent to rehabilitation for twenty days to learrktagedat. Id. At the
time of trial, he still had not “fully recovered.Id. Elbell described the assailant as around 6’4" and
240 to 250 pounds, but admitted that he was unable to identify the man in police photdigeagines a
incident. Id.

Patsy Morales, an administrative assistant at First Baptist Church, whiclujaesrd to the
Ballis Tourist Home, testified that the church had sewagaliritycameras outsg&l one of which was
positioned towards the church parking lot between the church and Ballis Tourist iomAecording
to another employee of the church, Chris Ashbrook, visitors to the Ballis Tourist Home flgquen
parked in this church parking lad. at *4. Ms. Moralegprovided police officers with video recordings
from this camera for October 26 and later provided video footage for Novemasmil Id. at *3.
Jason Bellamy, a lieutenant from the Kingsport Police Departrtestified that after watching the
video footage from the day of the crimasmerous times he issuedkae on the lookout” notice, or
“BOLO,” for a vehiclethat was shown in the parking Idd. at *4.

In addition tathe video footage, two church employees testified about the vehibke paitking
lot. Chris Ashbrook, a maintenance supervisor, recalled seeing-&zalared older model Toyota
truck, with primer on it and ladder rack on top, in the parking lot on a few separate occasions and
specifically recalled seeing the truck the morning of Octoberl@6.He identified the driver as an

“unshaven white male ihis 30s, weighing approximately 200 pounds with dark, bushy héi.”
3



Angela Mcinturff who was employed at First Baptist's daycare testified that on€@&6pat roughly

11:30 a.m. she left work to run an errarild. As she walked toward her cahessaw a man walk
through the tree line that separated the church parking lot from the residence and that ahvedtya

bad feeling.” Id. She said when the man reached the parking lot he began patting his pants “like he
had maybe lost his keysId. His vehicle was an old, black, Toyota truck with pink Bondo over the
wheel well on the back driver’s side of the trudd. She said that she was gone for around eight to
ten minutes and when she returned, the man was seated in hislttu@he sheed her observation

with a coworker because she had a “really uneasy feeling,” and within ten minutes, theedags

on lock-down due to the events at Bellis Tourist Home Id.

Thomas Frazier, a lifong acquaintance of Petitioner, testified that sold Petitioner the
described truck, a 1993 Toyota pickup truck, around six months before the rileat *5. He
identified the truck from the photographs taken by the police and indicated that the tsuahensd
due to damage from a firéd.

Officer Lawson of the Kingsport Police Department was called to the Ballis Tourist Home to
assist in the investigation and recognized the description of the vehicle proyipelice as belonging
to Petitioner, whom he was familiar with prior to that ddte.at *4-5. He then drove by Petitioner’s
address, a short distance from the tourist home but Petitioner was not lbmie*5. He drove by
the address “a couple more times” and when he found the truck parked in the driveway, radioed
dispatch, after which several detectives responded to the loc&dioDetective David Cole with the
Kingsport Police Department testified thdiring the ensuing conversation, officéodd Petitioner

about the church’surveillance camerdd. at *7.

2 Testimony at trial lso indicated that Petitioner had registered a Toyota pickup truck in
his name on October 15, 2001l.



Detective Colealso testified that the police confiscated Petitioner’'s truck on November 9,
2004, processed it for evidence, and drove the truck back to the same parking spt& toorgarison
video footage to compare with the video footage from October 26, 2d04Transparencies were
madefrom these two videos and showed to the jury at tihl.

Petitioner’s exwife, Alpha Hamilton, testified that in October 2004, she and her two daughters
lived with Petitioner in Kingsport, Tennessee and confirmed that at that timerfretdirove a Toyota
truck purchased from Frazietd. at *5. During the fall of 2004, she began to notice money missing
and “com[ing] up... short” when paying billdd. When she asked Petitioner about the money, he
altematedbetween admittg and denying that he had taken the money, so she began keeping her
money on her person at all timelsl. On October 26, 2004, Ms. Hamilton left the house for work at
4:30 a.m. and did not return home until 2:30 p.ld..When she arrived home, Pé&titer was washing
a quilt that was typically kept in the truck for Hamilton’s daughters to sit on whendbeyin the
back of the truck, which to her knowledge had not been washed since it was first put inkthé&dtruc
The clothes that had been in the dryer when she left that morningsitterg in a cloting hamper
beside the dryer, although they were still dartth. When she saw the quilt in the washing machine
the next day, she took it out and noticed reddisiwn spotswhich Petitioner later told her were chalk
stains Id. She had not seen the quilt since that day and when she asked Petitioner where it was, he
told her “not to worry about it.1d. Hamilton further testified that at some point after October 26, she
realizedthat the floor mats from Petitioner’s truck, a pair of Petitioner’s jeans, and a pdiitiohiees
tennis shoes were also missinigl. at *6. She never asked Petitioner about the mats but when she
asked about the pants and shoes, he told her he did not know what happenad td.th&bout a

week after the crimes, she also noticed a butcher knife missing from the Kittthen

3 Ms. Hamilton’s daughter, Jessica Starnes, corroborated that she also had tut see
quilt since the time of the crimes and that a butcher knife was missing from then Kitcfee
block. Id. at *7.



Hamilton testified that prior to October 26, she had taken Petitioner to the'Ballist Home
several times to visihis cousin, Larry White, who lived therdd. On several occasions after the
murder, she drove past First Baptist Church with Petitioner who was looking for a camena; such
occasion Petitioner told her that he “didn’t think that that camera could get ritiegpkot.”* Id.
Hamilton said that she and Petitioner discussed the murders on several occalsRet#tianer always
maintained that he did not know anything.

Severalmonths after the murder, Hamilton and Petitioner broke Idp. On the day of the
breakup, Hamilton gave a statement to the police in which she indicated thatrigstithad told her
that if police found his DNA, they could not ‘do anything’ because Petitioretbban to the room
before to visit his cousin.ld. Shetestified that she took out an order of protection against Petitioner
in January 2005 because she was afraid of him and had filed a complaint against hinbgferday
giving her statement to policdd. She claimed she contacted police because sheetiitbner had
argued over his being questioned by police and he told her that “if [she] run [heh] amal put him
away for the rest of his life, that [she] wouldn’t have onlel.”

Marty Gibson testified that he was introduced to Petitioner in 2004 by Petiicoesin Larry
White. Id. at *7. He testified that in April of 2006, he, White, and Petitioner took a welding job in
Wyoming, where they shared a motel room for their mémtly stay. Id. At some point, the three
lost money and Petitioner was very angry and stated, “I'm going to leave my mark on this place. I've
already killed one person.1d. Another witness, Flint Smith, testified that he became friends with
Petitioner during the summer of 2005 while they both lived at the Salvation Adngt *8. On one

occasion when walking near the Ballis Tourist Home, Petitioner became very nervousl &mitbl

4 Ms. Hamilton’s daughter, Jessica Starnes, alstifigel that within the first few days of
November as she and Petitioner were driving to the grocery store, Petitioner drovehiarthe
parking lot, pointed at a camera on the side of the church building and said, “how can that
camera get me from thefe™. at *7.



that he was a suspect in the Ballis Tourist Home murders; he also told Srhitthéhkady” was
“accidentally stabbed,” “I accidentgldone that.”Id. Smith did not ask further questions, although
he did approach police about this conversation after being charged for unrelated afficesthen
unsuccessfully attempted to use Smith to prompt Petitioner to further discuss tree tlime

In his defense, Petitioner presented evidence that he was in Yingiaja, duringboththe
morningand afternoomours @& October 26, 2004ld. at *9. Petitioner’s cousin Larry White testified
that Petitioner was at his residence in Yuma, which was testified to be |66 aniaround twelve
minutes from the Ballis Tourist Home, early in the morning and remaireed #fter White left the
home arand 10 or 11 a.m.ld. Margaret Roberts, a lortgme acquaintance of Petitioner’s, testified
that he came to her workplace between 1:00 and 1:30 p.m. thaidday.

On October 8, 2009the jury convicted Petitioner of felony murder, reckldssmicide,
especially aggravated robbery, and two counts of especially aggravated burglarg-[Dog. 144
46]. The trial court merged Petitioner’s reckless homicide convictiorhisttelony murder conviction
and imposed a mandatory life sentence [(822 p. 1518]. It additionally sentenced Petitioner to
twenty-year sentences for each count of especially aggravated burglary and especiallgteggra
robbery [d.]. The burglary sentences were to be served concurrently to each other but caigecut
with the robbery sentence for a total effective sentence of life plus forty yeé&rgdn April 7, 201Q
Petitioner filed a motion for new trigDoc. 823], which was denied after a hearifig. at 6]
Petitioner then filed an appeal to the Tenne&zmet of Criminal Appeals (“TCCA”) alleging that his
right to speedy trial was violated [Doc28]. The TCCA affirmed the judgment of the lower court
finding that while there was a thrgear delay between Petitioner’s indictment and his charges,
Petiioner had not established “a meritorious claim for a speedy trial violdbat 827]. Petitioner
applied for permission to appeal tastiudgment to th Tennessee Supreme Court (“TSC”) [Doc. 8

28] which was denied [Doc. 8-29].



Petitioner then pro se filed a petition for postwiction relief in state courtising various
grounds of judicial misconduct, prosecutorial misconduct, and ineffective assistarmasel, along
with a motion to appoint counsel [Doc38 p. 322]. After appointment, counsel filed an amended
petition raising manygrounds of prosecutorial misconduct, judicial misconduct, and ineffective
assistance of counsedlating to the use of the trgmarencies at trial, Brady violation, and various
claims of ineffective assistance of courisél at 4668]. The court denied Petitioner pasinviction
relief [Doc. 831 p. 227]. Petitioner appealed to the TCCA [Doe4dH, which was likewise denied
[Doc. 843]. Petitioner applied for permission to appeal to the TSC [Ddd)],8nvhich was likewise
denied [Doc. 8-45].

Finally, Petitioner filed the instant petition for a writ of habeas corpus [Do&f®&r the State
filed its response [Doc. 10], Petitioner filed several motions for extension of time thidilreply
[Docs. 11, 13, 15, 19], but never filed a reply. This matter is now ripe for review.

II. STANDARD OF REVIEW

The Antiterrorism and Effective Death Penalty Act of 1998KEDPA”), codified in 28
U.S.C 82254 prohibits thegrant of habeas corpus relief fomw claim that a state court
adjudicated on the merits unless the state court’s adjudication of the claim:

() resulted in a decision that was contrary to, or involved an
unreasonable application of, clearly established Federal law, as
determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable
determination bthe facts in light of the evidence presented in
the state court proceeding

28 U.S.C. §2254(d)(1) and (2hhis standard is intentionally difficult to me&t/oods v Donald,
135 S.Ct. 1372, 1376 (2015) (quotation marks omitted). A district court may only grant habeas

relief under the “contrary to” clause where the state court decides a quesaanarfrhaterially

indistinguishable set of facts conversely to the Supreme CW@llliams v.Taylor, 529 U.S. 362,



40506 (2000). Underthe unreasonable application clause, a district court analyzes whether the
state courtipplied the correct legal principle &n “objectively unreasonablehanner; it is not
enough that the state court’s decision was simply erroneous or incad.eatt409 — 11 Schrirg,

550 U.S. at 473.The AEDPAlikewise requires heightened respect for state factual findings
Herbert v Billy, 160 F.3d 1131, 1134 (6@ir. 1998) Where the record supports the state court’s
findings of fact, those findings are entitled to a presumption of correctness which nedytied

only by clear and convincing evidence. 28 U.S.C. 8§ 2254(e)(1).

In addition to the stringent standard for succeeding on the merits of a claim, the grant of
habeas relief is further restrained by exhaustion requirements and the doctrineediugaioc
default. 28 U.S.C8 2254(b)(1)00’Sullivan v Boercke] 526 U.S838, 842 (1999). In order for a
claim to be considered on habeas review, the petitioner must first estatestemedies for that
claim. 28 U.S.C. 82254(b)(1). Exhaustion requires a petitioner to “fairly present,” eacdl fede
claim to all levels of the state appédiasystem, meaning he presented the “same claim under the
same theory” up to the state’s highest coifagner v Smith 581 F.3d 410, 414, 41®th Cir.

2009) to ensure that states have a “full and fair opportunity to rule on the petitionems,tlai
Manning v Alexandey 912 F.2d 878, 881 (6th Cirl1990); see OSullivan, 526 U.S at 842
Tennessee has determined that presentation to the TCCA will satisfy theemeqii of
presentation to the state’s highest court. Tenn. S. Ct. R. 39. If a clame\easbeen presented
to the highest available state court and is now barred from such presentation bp@ctaharal
rule, that claim is procedurally defaulted and barred from federal habeas.re@i@eman v.
Thompson 501 U.S. 722, 732 (1991). Remural default may also occur when a petitioner
presented the claim to the highest court but the state court was prevented &dmnty¢he merits

of the petitioner’s claim” because petitioner failed to comply with an appéicstbte procedural



rule, which is regularly enforced and is an “adequate and independent” state gichujeding
Maupin v. Smith 785 F.2d 135, 138 (6th Cit986));Seymour v.Walker, 224 F.3d 542, 54%0
(6th Cir. 2000) (citingVainwright v. Sykes433 U.S. 72, 80, 84-87 (1977)).

A claim that has been procedurally defaulted may be consideredraerits only if the
petitionerestablishecause for his failure to comply with the state procedural rule and actual
prejudice from the alleged violation demonstrates that his ‘ian extraordinary case, where a
constitutional violation has probably resulted in the conviction of one who is actually innocent.”
Murray v. Carrier, 477 U.S478, 496 (1986) seealsoHouse vBell, 547 U.S518, 536 (2006)
Where petitioner fails to show cause, the court need not consider whether éstdidished
prejudice See Engle. Isaac¢ 456 U.S. 107, 134 n.43982) Leroy v Marshall, 757 F.2d 94, 100
(6th Cir. 1985. To successfully warrant review under the “attm@aocence” prong, which is
reserved for fundamental miscarriages of justice, a habeas petitiaeedemonstrate that in light
of new, reliable evidenceeither eyewitness accounts, physical evidence, or exculpatory scientific
evidence- that it is moe likely than not that no reasonable juror would have found petitioner
guilty beyond a reasonable douliouse,547 U.S. 518, 536 (2006) (citirgchlup v. Delp513
U.S. 298, 327 (1995)).

1. ANALYSIS
In the instant petition, Petitioner raises the following claiassparaphrased by the Court
A. Petitioner’s right to fair and speedy trial were violated when:
i. There were repeated delays between his indictment and trial; and
ii. An impartial judgeparticipated in the scheduling of Riener’s trial.
B. Petitioner received ineffective assistance of trial couvbkeh:

i. Counsel failed to introducenaxculpatoryideo from AmSouth Bank;
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Vi.

Counsel failed to request a change of venue;

Counsel failed to call an expert witness regarding thesp@rencies;

The postconviction court erroneously dismissed allegations of judicial and
prosecutorial misconduct regarding the transparencies and counsel failed to
request curative instructions; and

Counsel &iled toraise all issues presented in the motion for new trial on
Direct Appeal.

Petitioner is entitled to reliefue to the cumulative effect of the errors by

trial and appellate counsel.

C. Petitioner received ineffective assistancepotconviction counselvhen post

conviction counsel failed to raise the following issues:

Trial counsel was ineffective for failing to call eygtness Charles Elbell,
Trial counsel failed to file a motion to strike/or request voir dire fuaaed
juror; and

Trial counsel diled to adequately investigate state witnelssty Darryl

Gibson.

[Doc. 2]. Each of these will be discussed in turn.

A. Fair and Speedy Trial

1. Trial delays

Petitioner contendthat the nearly three years between his indictment aatwas an

unreasonable delagaused by gross negligence and the prosecutaitémpt to gain a tactical

advantage over the defenadichthus violated his right to speedy trfjBloc. 2 p. 56]. He alleges

that the delay prejudiced his defetmzauseat caused defense evidence to go “stas the one
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witness who could have given Rether an alibi for the time of the murder died in the interim
[1d.]. Respondentontends instead that the delayere either acquiesced to by Petitioner or were
required to fairly prosecute Petitioner and thus did not violate his constitutigiiala a speedy
trial [Doc. 10 p. 2R7]. The Court finds that the TCCA'’s holding was neither contrary to nor an
unreasonable application of clearly established federal law.

Petitioner was indicted on October 25, 2006 and stood trial on October 5,n2@08
three years laterFields |, 2013 WL 3497648at *10. He first alleged a violation of his right to
speedy trialon Direct Appeal[Doc. 825]. There the TCCA appliedDoggettv. United States
505 U.S. 647, 654 (1992ndBarkerv. Wingg 407 U.S. 514 (1972) to find that Petitioner’s right
to speedy trial was not violatedd. UnderBarker, 407 U.S. at 530, the court lookéal (1) the
length of the delay, (2) the reason for the delay, (3) whether Petitioneeddssntight to a speedy
trial, and (4) whether Petitioner was prejudicdd. The court determined that while a nearly
threeyea delay was sufficient to trigger an inquiry into Petitioner’'s speedy trial rightsstnot
in and of itself an excessive delay in light of other cases.

Under factor (2), the court analyzed the reasons for the delay at each statgoofelPs
pretrial hearings.Id. At Petitioner’s first hearingfter arraignmentthe trial court suggested a
trial date of April 2008 and Petitioner’s counsel requested a later date due ta aasthbe had
set in April. 1d. at *11. The trial was then set for July 7, 200Rl. In June of 2008, the State
requested a continuanbecausenother trial hd been delayedo the same datas Petitioner’s
trial. 1d. Although counsel voiced concewmerPetitioner’s later 2006 charges being tried before
his 2004 chargeshe trial courtand defense counsel agreed tltdesiuling conflictdor each of
themnecessitated trying the 2006 case firkt. Trial was reset for February 2, 2009d. In

December of 2008, due to a motion to have Petitioner evaluated for competency in tbas2006
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which @uld havenecessitated incompetency in the 2004 case as well, the trial court reset
Petitioner’s trial to July 20, 2009d. Finally on June 15, 2009, the State moved for a continuance
because &y witness Detective Cole had surgely. at *12. Counsel did not object and trial was

set for October 5, 2009d. TheTCCA found that theedelays were either acquiesced to or caused
by Petitioner and that there was no evidence that the delays were executed ingatithes tactical
advantage, whicthenweighed against Petitionetd. It likewise found that factors (3) and (4)
weighed against Petitioner as he did not assert his right to a speedy trial and theepagjaidist

him —the death ohis father, whose prior testimony did not unequivocally negate Petitioner's
presence at the tourist home at the time of the murdees minimal Id. The court thus found

that Petitiones right to a speedy trial was not violateld..

In order to determine if Petitioner's Sixth Amendment right to speedy trial wéested,
the Court must look to: (1) the length of the delay; (2) the reason for the delay; (3) whether
Petitioner asserted his right; and (4) whether Petitioner was prejunyahe delay.Barker, 407
U.S.at530. Neither of these factors is independently neceasasufficientto establish a speedy
trial violation, but rather they should be considered together along with other relevant
circumstancesld. at 533.

The Court cannot find that the TCCA’s holding was contrary to or an unreasonable
application of clearly established federal law. The court correctly fahthe relevant precedent
and reasonably applied the factors to the facts in this case. Althoughaphéeleen indictment
and trial was lengthy, the record demonstratesttieatielay was caused by reasonable, routine
concernsthat Petitioner did not assert his right to a speedy, &irad that Petitioner was only

nominally prejudiced by the delay. Rieiner isthereforenot entitled to relief.
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2. Impartial Judge

Petitionerfurtheralleges that his right to a fair and speedy trial were violated because Judge
Montgomery, whdPetitionerclaims recused himself from tryirtge 2004 charges in order to try
Petitioner's 2006 charge participated in the scheduling die instant casend egaged in
improper communications with the judge who Wai®r assigned to the cagboc. 2 p. 67].
Specifically, he claims thdudge Montgomery’s “openly expressed desire” to try the 2006 charges
first demonstrated hismpartiality and that even posecusal Judge Montgomery continued
attempting to influence the trial date for Petitioner's 2004 chdrdés Respondent holds out that
Petitioner completely fails to present any supporting evidence for this claim aabttiails to
sufficiently undermme the TCCA's factual findinfPoc. 10 p. 28]. The Court finds that because
Petitioner has introduced no evidence and there is none in the record, the TCCA'’s faditugl fi
must stand under the AEDPA.

At Petitioner’s first court appearanciidge Montgmery,recused himselfotingthat he
did so because he worked in the attorney general’s office at the time of these cdniesl an
knowledge thatould impair his ability to try the cafieoc. 82 p.11] At that hearing, the parties
disagreed on how teandle Petitioner’'s two separate cases and which order they should be tried,
with defense counsel arguing that the charges from 2004 should be triettfiegt3]. Judge
Montgomery decided to “reset [the 2004 case] to the 1st and let [Judge Cuppg] @haidhe
wants to do and you all can deal with that with him,” and then scheduled the trial for Pégitioner
2006case for July 9, 200[1d. at 45]. At Petitioner’s arraignmenh the 2004 case, Judge Cupp
noted that “this case is not going to move until after Judge Montgomery gets rid of the other one”
[Doc. 83 p. 4]. When asked if he had agreed to take the case, Judge Cupp said “[y]es, he asked

me but I’'m simply not going to hear it until you all try the other one. I’'m geiid’m not even
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going to set it back on the docket anymore until you try the other thedt[5]. After Petitioner
was brought into the courtroom, Judge Cupp stated that “Judge Montgomery did talk to me about
this case yesterddyand that he was not setting the matter for trial until Petitioner’s other case
was heard as a concession to defense counsel’s schiedaleq. Later, Judge Cupp withdrew
himself and Judge Jon K. Blackwood was assigned to Petitioner’s case to sateddraald hear
Petitioner’s case [Doc.-Bp. 3] The Court is aware of no other mention in the record of Judge
Montgomery or Judge Cupp’s participation in Petitioner’s trial.

The TCCA found that there was no evidence to support that Judge Montgomery engaged
in improper communication with the judges who were later assigned to Peldticase. Fields
I, at *13. Under the AEDPA, as long as supported by the record, a state court’s factual findings
are entitled to a presumption of correctness which may only be rebutted byndeamaincing
evidence. U.S.C. 2254(e)(1). Although the record reflects that Judge Montgomeryuaidesd J
Cupp to take the case, Petitioner has citednoéthing in the record indicatingnproper
communication with Judge Cupp or that Judge Montgomery ever discussed the trial date with
Judge Blackwood, who actually determined Petitioner’s trial idetteis case Petitioner has not
offered clear and convincing evidence to thwart the TCCA'’s factual finding and is riledetati
relief.

B. INEFFECTIVE ASSISTANCE OF COUNSEL

Petitioner raises several claims that his counsel was constitutionally ineffectigtation
of his “Fifth, Sixth, and Fourteenth Amendment|[]” rights, which Respondent contends are without
merit. The Sixth Amendment entitles criminal defendants torésesonably effective assistance
of counsel Strickland v Washington466 U.S 668, 687 (1984). To successfully prove that

counsel was constitutionally ineffective, a defendant must establish: (1)cohasel's
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performance was deficient such that he was no longer “functioning as the ‘counsatitgedr
under the Sixth Amendment,” and (2) that counsel’s “performance prejudiced theedefers®
as to deprive the defendant of a fair trial” and undermine the reliability of siatseStrickland,
466 U.Sat687. To prove deficiency, the defendant must show “that counsel’s representthtion fe
below an objective standard of reasonableness.’at 688. To prove prejudice, the defendant
must show that “there is a reasonable probability that, but for counsptafessional errors, the
result of the proceeding would have been differeid.”at 694. The Court should be deferential
to counsel’s performance and afford counsel a presumption that his actions wateod ‘fesund
trial strategy.” Id. at 689.
1. AmSouth Bank

Petitionerfirst alleges that counsel was ineffective for failing to introdsesurity camera
footagefrom AM South Bank which would have contradicted Petitioner’'s presence at itte cri
scengDoc. 2 p. 89]. While Petitioner concedes that this was a tactical decision by counsel, he
argues both that counsel should have discussed this decisiohimwigior to trial and that the
decision was based on an inadequate investigation into potential defense[ap}jioRespondent
holds out that the video was not probative as it did not show Petitoiés vehicleand did not
directly contradict the State’s timelingaus the TCCA was not unreasonable in finding that trial
counsel made a reasonable strategigsd@tto not introduce the vidg®oc. 10 p. 3234]. The
Court findsthat the TCCA'’s holding that counsel was not ineffective is neither an unreasonable
application of nor contrary to federal law.

Video footage for the date of the murders was obtairmed & security camera at AmSouth
bank, which was located on the main road between the Ballis Tourist Home and Yuma, Virginia,

showing the vehicles passing the barfkelds v. State E2015-0185@CA-R3-PC, 2016 WL
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5543259,at *7 (Tenn. Crim. App. Sept., 29, 2016)Helds 1I"). The video captured a fifteen
minute period between 12:15 and 12:30 and the parties agreed that it did not show Petitioner or
his vehicle. Id. In his postconviction appeal, Petitioner argued that the video was “favorable to
him because it conflictjed] with the State’s timeline of the murder,” and that trial ebuves
ineffective for failing to introduce it.Id. However, trial counsel testified at pasinviction
hearings that the video had no probative valde.The TCCAapgdied Strickland andfound that
counsel was not ineffective as the video lacked probative véduat *8. The court noted that

the timeline provided at trial indicated that the crime occuretdieen 11:50 and 12:@dd while
Petitionerpresented witnesses who placed him in Yuma, Virginia around 11:00 in the morning
and around 1:00 to 1:30 p.,nRetitioner conceded that no witness placed him in or traveling to
Yuma during the time of the offenses&d. Accordingly, he TCCAthenfound that the video
lacked probative valubecause it neither showed Petitioner supported Petitioner’s alibi and
Petitioner thus showed neither defect nor prejudide.

The TCCA both correctly identifie®tricklandas applying to ineffective assistande o
counsel claims and reasonably applied its standardste@tralecisions regarding trial tactics
made “after thorough investigation of law and facts,” are “virtually unchallengéabteckland
466 U.S. at 69®1. However, “strategic choices made after less than complete investigation are
reasonable precisely to the extent that reasonable professional judgments supipaitativas
on investigation.”ld. Although Petitioner contends that trial counsel based his decision off of an
inadequate invaigation,Petitioner does not indicate in what way counsel’s investigatiorihieto
video was deficientexcept to say that counsel should have conferred with him “to elicit matters
of defense,” and “ascertain that potential defenses are available”J[po8]. The TCCA credited

counsel’s testimony that he was aware of the video but decided not to introdasedon his
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view that the video was not probative. The Court finds that neither counsel rnicdC@# was
unreasonable for this decision, given that the video bore no impact on Petitioner's defense.
Petitioner is not entitled to relief.

2. Changeof Venue

Petitionerargues that counsel was ineffective for failing to request a change of venue
because the murder was heavily covdrgdhe media in Kingsport, TN whigirejudicedhe jury
and Petitioner’s trial [Doc. 2 p.-80]. Respondenthowever, holds out that counsel made a
reasonablestrategic decision whelee believed that a change in venue could relegate Petitioner
to a les-favorablgury andthatPetitioner hanot demonstrated actual prejudice [Doc. 10 p. 34
36]. The Court agrees with Respondent.

At postconviction hearings, trial counsel testified that it was general practice ing®ull
County to request a changevienue only after determining that counsel was unable to pick a fair
and impartial jury in Sullivan CountyFields Il,2016 WL 5543259, at *6He further testified
that “in his experience the alternative venue was usually a more rural Eass3ea coup, and
he did not think that the Petitioner would draw a more favorable jury in such a colohtyT’he
TCCA applied state law to show that while a change in venue can be granted “upon a showing of
undue excitement,” counsel will not be ineffectivefaling to request a change in venue “absent
a showing of prejudice.ld. (citing Tenn. R. Crim. P. 2JAdkins v. State911 S.W.2d 334, 347
(Tenn. Crim. App. 1994) The TCCA found thate trial courtconducted a ‘slow and deliberate’
voir dire” and credited counsel’s testimony that he “was able to select hgugft was fair and
impartial from the first panel, [so] he decided not to seek a change in veltueThe court

declined to seconduesscounsel’s strategy and noted that although Petitioner mentioned media

18



attention, he “failed to introduce any evidence that this attention was prejudicialdefanse.”
Id.

The state court made a factual finding that Petitioner had not introduceideynce of
prejudice, which is presumed to be corr@osent clear and convincing evidence to the contrary
28 U.S.C. 82254(e)(1)Petitionerhas not offered evidence that he was actually prejudiced by
counsel’s decision not to seek a change in venue and the Court cannot then find that the state court
was unreasonable in determining that counsel was not ineffe&eatiolt v. Carlton 2008 U.S.
Dist. LEXIS 19436, at *2222 (E.D. TN., Mar. 12, 2008) (holding that counsel was not ineffective
when Petitioner offered no evidence of prejudice relatedwosel’s decision not to seek a change
in venue) McCurry v. Mills 2009 U.S. Dist. LEXIS 80322, at *34 (E.D. TN., Aug. 31, 2009)
(holding that counsel was not ineffective for failing to request a change of venuehengrarties
were able to seat a jury who swore on their oath that they could try the case) fairly.”

3. Expert Witness

Petitioner alleges that trial counsel was ineffective for failing to presentetgert
testimony ofPrimus Tilman, who had previously opined that the transparencies made from the
First Baptist Church security camera footagere not sufficiently detailed to be useful in
identifying Petitioner’s truckDoc. 2 p. 1612]. Respondertitolds out thatounsemade a strategic
decision toomit this testimonyas he did not believét was particularly useful and could have
opened the door to harmful rebutt@abc. 10 p. 3639]. The Court findshat the TCCA'’s holding
that trial counsel made a strategic decissamd was not ineffectivevas not an unreasonable
application of federal law

Transparencies were made from the security camera footage from First Baptis.Ch

The first was made from the October 26 video footage, the date of the crimes, showingea vehicl
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believed to belong to the assailant parked in the parking lot between the church andlishe t
home [Doc. 87 p. 1212]. The second transparency showed a ceosne recreation where
officers parked Petitioner’s truck, which had been seized, in the parking space the assailant’s
vehicle had been parked befotd.]. Defense counsel filed a motion to exclude the use of the
transparencies dtial and although the trial court’s order on this matter is confusing, it appears
that the trial court deterined that the transparencies could be introduced, but that Detective Cole,
who created the transparencies, would not be able to testify as an expelihgetieem. Fields
II, 2016 WL 5543259, at *2Later,the court ruled that if counsel could fitigh expert to cast
doubt upon the reliability of the second transparency” the court would hear such arfjdocent
8-7 p. 21]. At a later suppression hearing regarding the transparencies, counsePoalésgor
Tilman to testify [Doc. 812]. ProfessorTilman testified that in his expert opinion the
transparenciesould not be sufficiently enhancedpositivelyidentify the two vehicles as being
the samg¢Doc. 812 p. 1011]. The courstill ruled that the transparencies could be admittefl |
Professor Tilman was not called at trial.
On postconviction, Petitioner challenged counsé#igure to call Professor Tilman bdid
not present Professor Tilman at postwiction hearings.Fields Il, 2016 WL 5543259at *7.
However, he did submProfesor Tilman’s earlietestimony as an exhibitld. Trial counsel
testified at postonviction hearings that he did not present this testimony because he did not think
the jury would find it persuasivdd. He stated:
From what | heard at the [suppression] hearing, my

considered conclusion was: This is not an issue that we can bring up

at trial, you know. [Tilman]is not going to be able to persuade these

folks not to believe their own eyes. | saw no benefit in [calling

Tilman as a witness]. We’d raised the issue. We objected to it. We

filed motions apparently and briefs, amdotions to reconsider in
litigating the issue
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Id. He also testified that he was worried presenting Professor Tilman could open the a@oor to
State rebuttal expert witness, who had previously been excluded, which coutebaextremely
detrimental to Petitioner’s casél. Based on this testimony and a review of the transcript of the
suppression hearing, the TCGé¥plied Stricklandand upheld the postonviction trial court’s
decision that “trial counsel made a wedbsoned strategic decision not to call Professor Tilman.”
Id.

To demonstrate that counsel was ineffective for failing to call a particular wjtnes
Petitioner must showhat the witness had favorable information and the lack of that witness’s
testimonyprejudiced his defensePillette v. Berghuis408 F. App’x. 873 (6th Cir. 2010) (citing
Towns v. Smith395 F.3d 251, 2580 (6th Cir. 2005)). However, “defense counsel had no
obligation to call or even interview a withess whose testimony would notégpated the
defendant.” Millender v. Adams376 F.3d 520, 527 (6th Cir. 2004). Moreovefethse counsel
is not deficient for failing to use expert testimony, even if that testimony maydesreuseful,
when counsel had a reasonable, strategic rdasmot doing so.Harrington v. Richter562 U.S.

86, 89 (201) (noting that even if the value of expert testimony had been apparent, counsel's
decision to omit such testimony may be reasonable where the testimony could have opened the
door to rebuttal expert testimony or distracted the jury).

The Court cannot find that the TCCA’s holding was contrary to or based on an
unreasonable application of federal laiwrial counsel was not deficient for failing to present a
witness that would not have materially aided the defense, particularly Wwhehad strategic
reasons for doing so. The TCCA creditedinsel’s testimony that after the trial court’s rulifi,
cownsel believed that Professor Tilman'’s testimony was not particularly usefulyas unlikely

to make the jury doubt what they could see themse2esounsel was afraid the testimony could
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open the door to an otherwise excluded rebuttal witness3ahd thought the testimony was the
kind of scientific testimony useful to a judge but not a jury. Given the court’s rulisgyrtciear
whether Professor Tilman had information which was useful to the jury and his testireatsd
other potential isses for the defense in that it may have confused the jury or opened the door to
rebuttal testimony Petitioner has offered no argument that counsel’s decision was outside of the
bounds of professional competence, nor has he demonstrated that but fofscetnasen failing
to call Professor Tilman that there is a reasonable probability that the obthe proceedings
would have been different. Petitioner is tiegnentitled to relief.
4. Judicial and Prosecutorial Misconduct and Curative I nstructions

Petitioners nextineffective assistance of counsahim allegesthat the postonviction
court erred by dismissing grounds of judicial misconduct and prosecutorial miscondtext tel
the use of the transparencies for identification at trial andtrtake court’s lack of curative
instruction[Doc. 2 p. 1213]. He likewise claims that trial counsel was ineffective for failing to
request jury instructions regarding the use of the transparencies as idemifacat regarding the
“prosecutor|’'s] violation of due process un@ady.’ > Respondertlleges thaPetitioner’s claim
that trial counsel was ineffective for failing to request jury instructisqgsocedurally defaulted
[Doc. 10 p. 39-44]. Specifically, Respondent contends that while Petitioner raised thismlai
theory of judicial and prosecutorial misconduct beland challenged counsel’s lack of objection
to the State’s closing argumehg did not raisa claim that counsel wasafiective for failing to
request a curative instructidid.]. The Courtagrees with Respondent, Petitioner’s claim is

procedurally defaulted.

5 Petitioner’s claim is inartfullpleaded, but it appears that he raises these claims only as
a subclaim of ineffective assistance of counsel, not standalone claims of pragdcuto
misconduct and judicial misconduct.
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In his state court postenviction petition, Petitioner argued that the prosecutor committed
misconducduring closing arguments when he posed that the jury could infer that the truck in each
transparency belonged to Petitioner, that the trial cartmitted judicial misconduct by failing
to issue a curative instructiom response to thersecutor’s statemerdird thattrial counsel was
ineffective for failing to object to the prosecutor’s statemfoc. 830 p. 5653]. The post
conviction courtultimately found that each of these issues was without njBxtc. 831].
Petitioner next appealed to the TCQAcluding each of theboveissues in his appellate brief
[Doc. 841]. The TCCA held that it would address each contention in turn, but noted that “both at
the postconviction hearing and in his brief to this court, the Petitioner conceded that his agument
regarding judicial and prosecutorial misconduct revolve around the introduction of the
transparencies at trial and counsel’s failure to object to the same,” and thusrdstdimat it
would analyze these claims under the framework of ineffective assisthooense[Doc. 843].

The TCCA held that Petitioner had not proved prosecutorial misconduct, as it wasnfutrehe
State to comment on inferences the jury may make regarding the transparencibsthei
thwarted Petitioner’s ineffective assist& of counsednd judicial misconduct clainid.].

To befairly presented, and thus avoid procedural default, a Petitioner must present the
same claim under the same theory thatas presented to the state coutticks v. Straub377
F.3d 538, 5553 (6th Cir. 2004) See Wongr. Money 142 F.3d313 322 (6th Cir. 1998)
(ineffective assistance of counsel claim that “rests on a theory which istgegad distinct from
the one previously considered and rejected in state court,” is procedurallytetBfaRétitioner’s
claims here and below are inartfully pleaded amorphous. Here, under a broad heading of
“Ground 2 —ineffective assistance of counsel,” Petitioner characterized his argument asewhet

the postconviction court erred in dismissing grounds of judicial misconduct and prosecutorial
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misconduct” and whether counsel erred in failing to request a jury instruction regdrding t
transparencig®oc. 2 p. 1213]. Itis unclear how judicial misconduct or prosecutorial misconduct
render counsel ineffective, other than counsel’s failure to object to thoses.iskloweverthe
claim Petitioner now raiseggarding counsel’s lack of objection is that counsel failed to request
a curative instruction, ndahat counsel failed to object to the State’s closing argumdmch is
what he raised below. Thus, this ofais procedurally defaulted.

Alternatively, the Court finds that even if this claim were not procedurally defaulted, it
would not entitle Petitioner to habeas rel#&e28 U.S.C. § 2254(b)(dproviding court may deny
claim on merits notwithstandingifare to exhaust).The TCCA rejected this claim findintpat
because the trial court admitted the transparencies “leaving the jury to deawotvn
conclusions, it was not then error for the State to “comment or state inferences [that]ryhe ju
could orshould draw from the evidence,” that counsel was not then ineffective for failing td objec
to the State’s closing arguments, and the trial court did not commit judicial mistdodiagling
to issue a curative instruction regarding the prosecutor’'s comntéetds II, 2016 WL 5543259,
at *6. The TCCA'’s holding that counsel was not ineffective for failing to object to the'sSta
closing argument is not objectively unreasonable, nor would Petitioner be entitleéftomele
claim thatcounsel should have requested a curative instruction. The trial court determined that
ultimately what the transparencies showed was a question for thegtiyparties were certainly
then permitted to comment on what inferences they hoped the jury may draw. Moreover, “to
prevail on a claim of ineffective assistance for counsel’s failure to request i@eumatruction, a
petitioner would need to show prejudice by demonstrating a reasonable probability that the
omission of such instruction affected thnatcome of the trial.”See Gann v. Leste#:13-CV-71-

HSM-CHS, 2016 WL 4690399, at *3E.D. TN. , 2016) (citingShafer v. Wilson364 F. App’x
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940, 951 (& Cir. 2010) (finding no prejudice “given the unlikelihood that the omission of such
instruction affected the outcome of the trial”)). Petitioner has not demonstrated kight of the
other evidence of his guilt, and indeed other evidence that Petitioner’'s truck wes Bllis
Tourist home the day of the murders, that he was prejudiced byetsufalure to request a
curative instructionHe is not entitled to relief on this claim.
5. Motion for New Trial

Petitione alleges that counsel was ineffective faling to raise each of the issues raised
in his Motion for New Trial on DirecAppeal[Doc. 2 p. 13-15]. Respondettiallenges however
that this claim is procedurally defaulted because Petitioner failed to comply with Erggu
enforced state procedural ri2oc. 10 p. 4447]. The Court findghat this claim is procedurally
defaulted

In Petitioner’s Motion for New Trial, filed by counsel, Petitioner raisgtitassuegDoc.
8-1 p. 146150]. On Direct Appeal, counsel raised only that Petitioner’s right to speedy tgal wa
violated[Doc. 825]. On postconviction, Petitioner challenged that counsel was ineffective for
failing to raise all of the issues from the motion for new trial on agpesal. 830 p. 322; p. 40
67]. At postconviction hearings, counsel testified that he “only raiged speedy trial issue
because he felt it was the Petitioner’s strongest argument, and he did not want térdetréme
strength of that argument by including other, less viable, grounds for rdfigfids 11,2016 WL
5543259at *10. On postonvicion appealthe TCCA first found thathese claims were waived
because petitioner failed to “support his claim with argument or supporting autharagrtang
to Tenn. R Crim. P. 10(b) and Tenn. R. App. P. 27(a)(@).at *9. However the TCCAalso

notedthat the record did not preponderate against the post-conviction court’s finding that counsel
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was not ineffectiveld. at *10. The court found that it would not secangess counsel’s decision
and that Petitioner was not entitled to relikf.

A claim may be procedurally defaulted when Petitioner fails to comply with a state
procedural rule, which is an adequate and independent, regetdoiced state ruleColeman
501 U.S. at 732. Here, the TCCA found that Petitioner failed to comply with Tenn. R. App. P.
27(a)(7) and Tenn. R. Crim. P. 10é)d thus waived these claimghen hefailed to specify or in
any way develop the claims he says should have been raised or present argument demonstrating
that those claims would have been successpuei$ented.Fields II, 2016 WL 5543259, at *10.
This rule is regularhenforced in Tennessee courtSee State. Willis, 496 S.W.3d 653, 716
(Tenn. 2016);see also Middlebrooks \Carpenter 843 F.2d 1127, 1136 (6th Cir. 2016)
(concluding that a clainvas procedurally defaulted where petitioner did not comply with Tenn.
Ct. Crim. App. R. 10(b) and Tenn. R. App. P. 27(a)(A% such, these claims are procedurally
barred before this Court.

6. Cumulative Effect

Petitioneralleges that counsel wateffective due to the cumulativéfects of his errors at
trial and on appedDoc. 2 p. 1516]. Respondent argues first that the cumulative impact of errors
is nota cognizableclaim for reliefin a federal habeas petition and second, Baditioner isnot
entitled to relief where each of his individual claims of ineffective assistanceumsel are
meritlesg[Doc. 10 p. 47-48]. The Court agrees with Respondent.

First, “[tlhe Supreme Court has not held that constitutional claims that would not
individually support habeas relief may be cumulated in order to support rediedft v.Elo, 302
F.3d 598, 607 (6th Cir. 2002) (citingorraine v. Coyle 291 F.3d 416, 447 {6Cir. 2002)).

Moreover, “because the individual claims are all essentially mesit|Petitioner] cannot show
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that the cumulative error[s] violated his constitutional right&gith v. Mitchel] 455 F.3d 662,
679 (6th Cir. 2006) (citinggeymour v. WalkeP24 F.3d 542, 557 (6th Cir. 2000)\.ccordingly,
Petitioner is not entitled telief on this claim.

C. Ineffective Assistance of Post-Conviction Counsel Claims

Petitioner arguethat his postonviction counsel was ineffective for failing to raise three
instances of the ineffective assistance trial couiid®t. 2 p. 1620]. Specifically, he claims that
trial counsel (1) failed to callvictim Charles Elbelas a witnesg2) failed to file a motion to strike
or conduct an individual voir dire of a potentially biased juror; and (3) failed to conduct an
adeguate investigatiomto state witness, Marty Darryl Gibsoll]. The parties agree that these
claims wereeithernot raised or were improperly raised to the TC&W are thereby procedurally
defaultedd.; Doc. 10 p. 4&4]. See ©leman 501 U.S. at 32. However, Petitioner argues that
he can present cause and prejudiggicient to warrant an exception to the rules of procedural
default

When a claim has been procedurally defaulted, it may still be entitled to megts oeNy
where Petitionecan adequately demonstrate cause andugicg. Murray, 477 U.S. at 496.
“Cause” requires a petitioner to show that some objective external factor impedsdlsoability
to raise the claim or comply with state procedural rulésleman 501 U.S. at 753. “Prejudice”
requires Petitioner to demonstrate that the errors “workechis actual and substantial
disadvantage, infecting his entire [proceeding] with error of constitutionandiores,” not just

that that prejudice was possiblenited States v. Frady56 U.S. 152, 170 (1982).
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Here, Petitioner argues as cause the ineffective assistapastafonviction counsel under
the Martinez/Trevinoframework® Ordinarily, there is “no constitutional right to an attorney in
state postonviction proceedings,” so the ineffective assistance of counsel ircqogttion
proceethgs does not qualify as “cause” to excuse procedural default of constitutiamas.cl
Coleman 501 U.S.at 755. However, the Supreme Court has carved audreow exception
allowing the ineffective assistance of pasnviction counsel to constitute e for defaulted
claims ofineffective assistance of counsel when those claims may be raised for the &érgt tim
postconviction proceedings or “where a state procedural framework... makes it highlyynlikel
that a defendant [had] a meaningful opportuiit raise a claim of ineffective assistance of trial
counsel on direct appeal.Trevino v. Thaler133 S. Ct. 1911, 1921 (2013) (citiMprtinez v.
Ryan 132 S. Ct. 1309, 1320 (2012)). This exception applies in Tennesee.Sutton v.
Carpenter 745 F.3d 787, 795-96 (6th Cir. 2014).

In order to warrant review under tN&rtinez/Trevindramework, the Court must find that:
(1) Petitioner’s claims of ineffective assistance of trial counsel weretaniizd,” (2) there was
no counsel or counsel was ffextive during the state collateral review, (3) the state collateral
review proceeding was the “initial” review proceeding, and (4) the-Eatesystem requires or
strongly encourages ineffective assistance claims to be raised in-revielv collaterh
proceedings.Treving 569 U.S. at 423 (citinylartinez 566 U.S. at 134, 16-17. Accordingly,

to successfully raise an ineffective assistance of trial counsel claim Miaginez a petitioner

® While Petitioner appears to present, or at least categorize clagss as standalone
claims of the ineffective assistance of poghviction counsel, such claims would be
procedurally defaulted and as shown belblaytinezandTrevinowould not apply to constitute
cause for these claims. The Court assumes thendghaoiRer’s intention is to present the
ineffective assistance of pesbnviction counsel as cause for which to excuse the procedural
default of his ineffective assistance of counsel claims.
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must show both that his pesbnviction counsel was ineffective and that his underlying ineffective
assistance of trial counsel claims weressabtial. Woolbright v. Crews791 F.3d 628, 637 (6th

Cir. 2015). Respondenthallenges that Petitioner’s three procedurally defaulted claims are not
substantiabnd are thus not entitled to revigidoc. 10 p. 48-51

To demonstrate that his claims asebstantial, Petitioner “must demonstrate that the
claim[s] ha[ve] some melit Martinez 566 U.S. at 14, which requires analysis under the
conjunctive deficiency and prejudice test set outStsickland 466 U.S. at 687.Each of
Petitioner’s defaulted claims will be discussed in turn.

1. CharlesElbdll

Petitionerclaims that trial counsel was ineffective for failing to ecéttim Charles Elbédl
as a witness at trialvho Petitioner contends would have been a favorable defense \oittesse
hewas unable to identify Petitioner during photographic-lips and hagbreviously identified
another individual as his assaildboc. 2 p. 16-17]. Although Petitioner challenged this in his
pro se postonviction brief [Doc. 80 p. 15], counsel did not include it in his amended petition
[Id. at 4067]. At postconviction hearingdjowevertrial counsel testifiedhathe did not calMr.
Elbell both because Mr. Elbell could not identify his assaikmd was likely to be a very
sympathetic ictim due to his age and infirmity, which meant that his testimony carried risks but
had little valugDoc. 8-32 p. 134-36].

To determine if counsel was ineffective for failing to call a witness, Petitionest
establish that a witness had favorable information and the lack of that withestssony
prejudiced his defensePillette, 408 F. App’x.at 884 (citing Towns 395 F3d at 258-60Q.
However, “defense counsel has no obligation to call or even interview a witness vatioseryg

would not have exculpated the defendamilillender, 376 F.3cat527.
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Although Mr. Elbell could not identify Petitioner from a photographic lineup, he did later
identify Petitioner from a newspaper photograph [Det.[B 2526]. Petitioner had been arrested
for two murdersn Kingsport, Tennessee and upon seeing his picture in the newspaper, Mr. Elbell
gave a statement to a Tennessee BurEbmwvestigation agent that the picture in the paper “looked
a lot like” his assailantldl. at 26]. Trial counsel filed a motion to suppress Mr. Elbell’s
identification, arguing thathe procedure used in this identification was too suggestive to be
reliable and that the identification itself was unreliable both because it was tentativewdd
have been influenced by the context of the photogriph [The motion to suppress was denied
because the court found that there was no state action involved in the identificatio8-fDmc
53]. Trial counsel later filed a motion to reconsider the ruling on his previous motion tossuppre
detailing that not only was Mr. Elbell’s identification unrelialddet also thaafter making the
identification Mr. Elbell was in the courtroom during one of Petitioner’s hearings where he
identified a member of the audience as his assailant, despite Petitioner's@iaghe courtroom
[Doc. 81 p.76-79]. However, the court ordered that its ruling regarding MreEtbidentification
remained the same [Doc-78p. 37-38].

Given the above discussion, it appears that Mr. Elbell had no information that would have
exculpated Petitioner and indeed had information, deemed admissible by the court, thatenay ha
inculpaed Petitioner. Trial counselas not then ineffective for failing to call him to testify at trial
and this claim is not substantial.

2. Biased Juror
Petitioner claimgounsel was ineffective for failing to strike or request individual voir dire

of a partcular juror, Juror Jones, who had been exposed to other information about Petitioner
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which rendered him unacceptable as a juror andahat result, this juror told the others about
Petitioner’s othependingmurder cas¢Doc. 2 p. 17-19].

The trial caurt conducted an individual voir dire of Juror Jones [Doc. 8-15 p. B¢ tifal
court asked Juror Jones if he had any knowledge about the case and he answered dffilmaative
he had heartsomething about mistrial’ in Petitioner’s other casbutsad that he had ndbormed
an opinion about Petitioner’s guilt or innocence or heard any facts about the othidd.cais@

10]. Counsel asked if Petitioner’'s involvementlie other murder cases would influenderor
Joneswho responded that it would not, particularly as he did not know much due to a lengthy
absence from towfid. at 12].

Juror Jonesvas thoroughly questionaggardinghis ability to remain fair and impartial
andmaintainedhat he would be able to regardless of the minimal information he had heard about
Petitioner. It was reasonable for counsel to conclude based on this questioning tkahdt wa
necessary to strike Juror Jones from the jury. As to Petitioner’s contentidutteaJones later
discussed Petitioner’s other murder case with the other jurors, Petitaspresented no evidence
of this fact nor has he explained how trial counsel should have known hbseatdonversations.
Therefore, this claim is not substantial.

3. Marty Darryl Gibson

Petitioner claims thatounsel had a duty to “conduct an adequate investigation, interview,
and file any pretrial motion to suppress the reliability of” Mr. Gibson vestified at trialthat
Petitioner once told him, “I'm going to leave my mark on this place. I've already kille person”

[Doc. 2 p. 1920]. Petitioner claims that although counsel had a duty to investigate this witness,
he made no effort to inquire into Mr. Gibson’s criminal background, and had counsel done so, he

would have discovered that Mr. Gibson had pegaharges at the time of tridd[]. In support,
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Petitioner attachedMr. Gibson’s judgments of convictions falrug+elated offenses to his
petitioner [Doc. 21].

However, thee judgments indicatibat the indictments for these charges were not filed
until December 2, 200Bd. at 28-32] which wa several weeks after Petitioner's October 5.trial
As such, Mr. Gibson did not have pending charges which could be used to impeach him at the time
of trial and counsel cannot lakeficient for failing to discover or use neexistent charges to
undermine Mr. Gibson as a witnes&ccordingly, there is no merit to this claim andwitl not
warrant an exception to the rules of procedural default.

IV.CONCLUSION

For the reasons set forth above, Petitioner’s petition for a writ of habeas {Dgous?]

will be DENIED and this action will b®I SMISSED.
V. CERTIFICATE OF APPEALABILITY

The Court must now consider whether to issue a certificasppéalability (“COA”),
should Petitioner file a notice of appeal. Under 28 U.S.C. § 2253(a) and (c), a petitioner may
appeal a final order in a habeas proceeding only if he is issued a COA, and aay@Alynbe
issued where a Petitioner has made a substantial showing of the denial of atmoratiight. 28
U.S.C. 8§ 2253(c)(2). When a district court denies a habeas petition on a procedsnalthasi
reaching the underlying claim, a COA should only issue if “jurists of reason would firizhitadbé
whether the petition states a valid claim of the denial of a constitutional right andriis of
reason would find it debatable whether the district court was correct indsdural ruling.’Slack
v. McDanie] 529 U.S. 473, 484 (2000). Where the court dismissed a claim on the merits, but

reasonable jurists could conclude the issues raised are adequate to deservestigtiethe
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petitioner has made a substantial showing of the denial of a constitutionabeghtlillerEl v.
Cockrell 537 U.S. 322, 327, 336 (2003)ack 529 U.S. at 484.

No reasonable jurist would find that Petitioner’s right to speedy trial wasedlabr that
Petitioner received ineffective assistance of counsetordingly, aCOA SHALL NOT ISSUE.

IT1SSO ORDERED.

ENTER:

s/ Leon Jordan
United States District Judge

33



