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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT GREENEVILLE

VANESSA GWYNN,
Petitioner,

Nos. 2:17-CV-120, 2:15-CR-894)
Judge Jordan

V.

UNITED STATES OF AMERICA,

N N N N N N N N

Respondent. )

MEMORANDUM OPINION

Before the Court is Petition&fanessa Gwyria pro se motion to vacate, set aside, or
correct ler sentence under 28 U.S.C. § 226&lhersupporting memorandum brigocs. 1-2]?
The United Statedas responded in oppositifidoc. 4. Petitioner did not reply to the response
and the time for doing so has now passed [Doc. 3, requiring any reply be filed withips36f da
the response]. In its response, the United States asserts that Petitiarteensitied to relief
because her claims have no merit or are controverted by the record.

The Court finds the materials thus submitted, together with the record of théyungder
criminal caseconclusively shovithat Petitioneiis not entitled to relief on the claims asserted in
her motion Accordingly, the Court will decide this matter without an evidagthearing See
Campbell v. United Sates, 686 F.3d 353, 357 (6th Cir. 2012or the reasons discussed below,
the Courtwill find that Petitioner’s motiorio vacatelacks merit and thus,will DENY and

DISMISS her § 2255 motiotW1 TH PREJUDICE.

1 Unless otherwise noted, all docket references in this Memorandum Opiaitthe document numbers
in Petitioner’s civil case, Case Number 2AV-120.
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l. PROCEDURAL AND FACTUAL BACKGROUND

OnAugust 11, 205, afederal grand jury issuedl&-countindictment chargindPetitioner
andfive co-defendantswith various drugtrafficking and othercrimes. Petitioner was charged
with conspiracy taistribuie andto passesswith intent to distributeone kilogramor more of a
mixture or substance containing a detectable amount of hemoinolation of 21 U.S.C.88
841(a)(1) (b)(1)(A), and 846(Count 1); conspiracy to distribute and to possess with intent to
distiibute oxycodone, in violation of 21 U.S.C. 88 841(a)(1), (b)(1)(C), and 846 (Count 2);
distributing 100 grams or moi@ a mixture or substance containing a detectable amount of heroin,
in violation of 21 U.S.C. 88 841(a)(and(b)(1)(B) (Count 9) and pasession with the intent to
distribute oxycodone, a violation of 21 U.S.C. 88 841(gg(itib)(1)(c) (Count 10)Doc. 3, Case
No. 2:15CR-89]. Petitioner was brought to this district from a detention facility in the State of
Michigan pursuant to a writ of habeas corpus ad prosequendunu@ord her first appearance
before the Court, was appointed local counsel [Docs. 26-27, 33-36, 40, Case NORB2b-

On June 28, 2@ Petitionerentered into a plea agreemarith the governmentee Fed.
R. Crim. P 11(c)(1)(A)[Doc. 93 Case. No. 23-CR-89]. Petitioner agreed to plead guilty to
Count 2, the oxycodone conspiracy, as charged in the indictment, with the rencaumitg to be
dismissed at sentencingl[ at 7 1-2]. The Court draws the facts from those to which Petitioner
stipulated, as conta@a in the factual basis in tipéea agreemerjtd. at § 4].

In the factual basig?etitioner admittethat she was involved in a conspiracy to distribute
multiple substances, including heroin and oxycodone, ifc#stern District of Tennessfel. at
1 4(a)]. The way the conspiraciunctionedwas that drugs obtained from a sourceDgetroit,
Michiganwere transported by emonspirator couriers into the Eastern District and then the drugs
were distributed further by members of the conspirdgdy. [ Pettioner acknowledged thahe
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acted primarily as a courier, transporting heroin and/or oxycodone provided to laecdoy
defendant in Detroit to other conspirators in this district and elsewtheteshe would return to
Michigan with cash proceeds from theug trafficking activity andthat she would give those
proceeds to the edefendant who had provided her with the drugsdt T 4(b)].

On August 31, 2014, a confidential source (CS) placed recorded da#sitionerand the
co-defendant to arrayea pickup of $3,000aspayment for drugd§l. at 1 4(c)]. The calefendant
told the CS to call Petitioner and tell her to come pick up the money and that hedtferatant)
would be sending an unknown quantity of heroin and oxycodone with Petibioer return trip
for delivery to the CSl[d.]. Petitioner told the CS that she would be at the CS’s residence to pick
up the money in early morning hours of September 1, 204 [

On that day, law enforcement agents surveilled the meeting betweeorieeténd the
CS during which the CS gave Petitioner $3,000 to deliver to tkaetendant in Detroitlfl. at |
4(d). Petitioner told the CS that she should return with the drug shipment in the early morning
hours of September 2, 2014i/.

On September 2, 2014, law enforcement agents againiledvibe meeting between
Petitioner and the C3d. at { 4(e)]. Petitioner was stopped by agents and found to have some 4.5
ounces of heroin and 359 Roxicodone (ilts]. Petitioner admitted that the drugs were obtained
from the cedefendant in Detraj that the pills were intended to be delivered to unindicted co
conspiratorsand that the heroin was intended to be delivered to tH&dd SPetitionetthenplaced
a recorded telephone call to thedmfendant in Detroit and, during the conversatiiscussed
the traffic stop in which the drugbathe hadprovided her were discovered by law enforcement

agents|[d. at T 4(f)].



For purposes of the plea agreemétdtitioneragreed that shehould be held responsible
for 128 grams of heroin (128 kilograms of marijuana equivadrdjor 359 pills of 30 milligrams
of oxycodone (72 kilograms of marijuana equivalent), for a total drug quantity of 200 kilegra
of marijuana [d. at 14(g)]. Finally, theplea agreement provided that, in exchange évighilty
plea,Petitioner waivedherright to file a direct appeal, witfwo exceptios, and lerright to file a
§ 2255 motion or a collateral attack omrlconviction or sentence, excluding claims of
prosecutorial misconduct oreffective assistance abunsel [d. at{ 10(a) and(b)].

On Juy 14, 205, two weeks and a few dagfter entry of the plea agreemeBgtitioner
pled guilty to the oxycodoneconspiracy charge i@ount 2in the indictmen{Doc. 115, Minute
Entry,Case. No. 2.3-CR-89]. Theredter, theUnited States Probation Officesueda Presentence
Investigation Report (PSRY assist the Court in sentencing Petitiofizmc. 134(sealed) Case
No. 2:15CR-89].

UsingUnited States Sentencing Guideline (“USSG”) § 2D1.1 for § 846 offenses involving
100 kilograms but less than 400 kjlams ofmarijuanathe probation officer who prepared the
PSRdeterminedhat Petitioner’s base offense level vz see USSG 2D.1.1(c)(B[ld. at T 22].
Two levels weresubtractedinder USSG $C1.1 becausBetitioner met the requirements tbie
safety valve? USSG §2D1.1(b)(1),for an adjusted offense level 22 [Id. at 1123, 27]. A two-
level and a ordevelreduction for acceptancd responsibility, USSG 88 3E1.1(a) am, {/ielded

a total offense level 019, which, along with acriminal history category of, resulted in an

2 At the time of Petitioner’s sentencing, qualify for a reduced sentence unther safetyvalve provision,
adefendant must satiefithe five following criteria: they cannot have more than one criminal giptant;
they cannot have used violence or credible threats of violence or posséissadraor other dangerous
weapon in connection with the offense; their offense cannot have rasutteath or serious bodily injury
to anyperson they cannot have been an organizer, leader, manager or supervisorofrotheroffense;
and theymusthave truthfully provided all the information and evidence concerning the offé848.S.C.
§ 3553(f)(1)-(5); USSG § 5C1.2
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advisory Guidelines range of 30 months to 37 morths{{ 29-31, 3650]. The PSR noted that
Petitioner’s statutory maximusentence wasventy yeargld. at 149].

No objectiongo the PSRvere made by either partthough defense counsel did file an
impassioned sentence memorandum, pleading ganéence that did not involvecarceration
[Docs. 138, 171, Case No. 2:T3R-89]. The government moved for a downward deparaune
an additional ondevel for acceptance of responsibiligs(noted, that additional point had already
been accounted for in the PSR), @hdCourtgrarted the motioa anddismissed the remaining
countsupon motion of the governmej@ocs. 152and 17778, Case No. 2:2:CR-89]. The Court
sentenced Petitioner 8 months’ imprisonment, below h&uidelines rangeand sehersentence
to be served concumdy with any sentence inehMt. Clemons, Michigartase Case No. 2016
004314FH, in the Sixteenth Circuit Court, to Hellowed bythreeyearsof supervisedelease
[Docs. 177-78, No. 2:1&R-89.

In keeping with the appeal waiver in the plea agreeni&gtifioner did not file a direct
appeal. InsteadRetitionersubmittedthistimely pro se 8§ 2255 motion to vacate on July 17, 2017,
claiming first, that counsel gave heneffective assistancéy failing to seek a downward
adjustment for her minor role in the oxycodone conspiea/secondthat counsel, this Court,
and the government failed to award her points for acceptance of responsibilityl[Doc

. STANDARDS OF REVIEW
A. Motionsto Vacate

To obtain relief under 28 U.S.C. § 2255, a petitioner must demonstrate “(1) an error of
constitutional magnitude; (2) a sentence imposed outside the statutory limits; oe R)ranf fact
or law . . . so fundamental as to render the entire proceedialigiri Short v. United States, 471
F.3d 686, 691 (6th Cir. 2006) (quotiipllett v. United Sates, 334 F.3d 491, 4987 (6th Cir.
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2003)). To warrant relief under 28 U.S.C. § 2255 because of constitutional error, the error must
be one of constitutional magnitude which had a substantial and injurious effect or iaftuetine
proceedings.Brecht v. Abrahamson, 507 U.S. 619, 637 (1993) (citation omitted) (8§ 2254 case);
Jefferson v. United States, 730 F.3d 537, 549 (6th Cir. 2013) (applyiBgecht test to§ 2255
motion). A petitioner “must clear a significantly higher hurdle than would exist ontdapgzeal”
to secure collateral reliefUnited Satesv. Frady, 456 U.S. 152, 166 (1982Regalado v. United
Sates, 334 F.3d 520, 528 (6th Cir. 2003) (citiRgady, 456 U.S. at 166).
B. | neffective Assistance of Counsel

When a § 225%novantclaims she was denieddr Sixth Amendment right to effective
assistance of counsel, court must presume that coungedvided effective assistance, and the
movant bears the burden of showing otherwidason v. Mitchell, 320 F.3d 604, 6167 (6th Cir.
2003). To meet that burden, a movamust prove that specific acts or omissions éyaitorney
were deficient and that the attorney failed to provide “reasonably eHexdsistance &rickland
v. Washington, 466 U.S. 668, 687 (1987), which is measured by “prevailing professional norms,”
Rompillav. Beard, 545 U.S. 374, 380 (2005). “[T]he constitutional right at issue here is ultimately
the right to a fair trial, not tperfect representation.3mith v. Mitchell, 348 F.3d. 177, 201 (6th
Cir. 2003 (citing Strickland).

Second, a petitioner must demonstrate “a reasonable probability that, but for [sounsel
acts or omissions], the result of the proceedings would harediferent.” Srickland, 466 U.S.
at 694. “A reasonable probability is a probability sufficient to undermine confidence in the
outcome,”id., and “requires a substantial, not just conceivable, likelihood of a different result.”
Cullenv. Pinholster, 563 U.S. 170, 189 (2011) (citation and internal quotation marks omitted).
a guilty plea context, to establish prejudice a petitioner “must shat there is a reasonable
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probability that, but for counsel’s errofs]he would not have pleaded guilty and would have
insisted on going to trial.'Hill v. Lockhart, 474 U.S. 52, 59 (1985)Yet, “[a]n error by counsel,
even if professionally unreasable, does not warrant setting aside the judgment of a criminal
proceeding if the error had no effect on the judgme8t.ickland, 466 U.S. at 691see also Smith
v. Robbins, 528 U.S. 259, 2886 (2000). Furthermore, if “it is easier to dispose of an
ineffectiveness claim on the ground of lack of sufficient prejudice . . . that cdwsll e
followed.” Strickland, 466 U.S. at 697.

“SurmountingStrickland’s high bar is never an easy task and the strong societal interest in
finality has' special forcevith respect to convictions based on guilty pléakeev. United Sates,
137 S. Ct. 1958, 1967 (201¢juoting United Sates v. Timnreck, 441 U.S. 780, 784 (1979)
(internal citation omitted)

1. DISCUSSION

Both of Petitioner’s claimof ineffective asistanceresented in her § 2255 motion to
vacateare groundless. Additionally, the second claim, which is also offeredtha court error
and (broadly construing it) prosecutorial miscondigtqually groundless because the record
refutes it. The Court addresses each claim in turn.
A. Failureto seek a Downward Adjustment for Rolein the Offense [Doc. 1 at4].

In this claim,Petitionerasserts that she met the criteria for a downward adjustment under
USSG 8§ 3B1.2or her lesser role in thefense but that the prosecutor unfairly penalized her by
withholding such an adjustmeltl.]. Petitioner offerswo example from the advisory committee
notes to USSG § 3B1ib show that such an adjustment would have been approp(igta case
wheresomeone’s only role in a very large drug smuggling operation is to offload padingle
marijuana shipment, or (2) a case where an individual was recruited as er éouR single
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smuggling transaction involving a small amount of drudg.f Pettioner similarly maintains that
counsel should have sought a decrease in her sentence dusnitoather minimalrole she played
in the offense and thabunsek failure to do so amounted teeffective assistance

The Sixth Circuit has summarized tla@v onrole-reduction sentence decreases

Section § 3B1.2 of the Guidelines allows a district court to decrease a

defendant offense level by two levels if he “was a minor participant in

any criminal activity” and by up to four levels if he “was a minimal

participant.” The application note for the Guideline explains that “[t]his

section provides a range of adjustments for a defendant who plays a part

in committing the offense that makes him substantially less culpable

than the average participant.” U.S.S.G. § 3B1.2, cmt. 3(A). However,

“where a defendant plays a less significant but nevertheless ‘pivotal,’

‘vital,” or ‘necessay’ role in the relevant criminal activity, it is not error

to deny him an adjustment as a minor participaidriited Sates v.]

Cobb, [No. 965449,1997 WL 289701, at *26th Cir. May 29, 1997]

(citations omitted).
United Statesv. Miller, 562 F. Appx 272, 30506 (6th Cir. 2014). Further, “application note 3(A)
to section 3B1.2 requires the court to compare a defendant’s role in the conspiracytdahibat
average participant.1d., 562 F. App’x at 306.

Here, as the United States points out in its response, Petitioner admiftedsfmrting
heroinand oxycodone from Michigan intine Eastern District of Tennessaerd returning to
Michigan with the “cals from the drug trafficking activity’¢ee Doc. 4 (quoting Doc. 93 at 14{k)
Petitioner acknowledged that she participated in drug transaatidrttat shevas found with 128

grams of heroin (4.5 ounces of heroin converts to 128 go&mmsroin) and with 359 oxycodone

pills, for a total marijuana equivalent of 200 kilograms. The drug quantity (200 kilograms of

3 The illustrationsdrawn from the commentary to USSG § 3B1.1 and offered to the Court to support
Petitioner’'s agumenthatcounsel shoultiavepressed for eole-reduction adjustmeraire inapto the facts
in her case. Petitioner’s role was not limited to a single drug shipmesiragla transaction and, as to be
discussed later, the quantity of drugs for which she wasdgcelslintable (pursuant to her stipulation in the
plea agreement) was greater than at least three of luefendants.
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marijuana equivalengttributed to Petitiondas greater than the quantity attributed to three of her
five co-defendantsgee Doc. 65 Michael Fannos Plea Agreement at 14(i().21 kilogramsof
marijuand; Doc. 73, Mauricio Lyda’s Plea Agreement at § 4(c) (30 kilograms of marijuand);
Doc. 104, Joshua Metros’ Plea Agreement at § 4(e) (119 kilograms of marijuana), Cad&No. 2:
CR-89]. As such, Petitioner is not substantially less culpable than the averagipgdrin her
drug4rafficking conspiracy.

Based on the above law and analysigs, Court finds that Petitioner did not qualify for a
minor or minimal roleadjustment to her sentence and counsel’s failure to so argue dichooit
to ineffective assistance.See United States v. Linares, No. 2:10CR-00110RLJ, 2016 WL
3951725, at *5 (E.D. Tenn. July 19, 2016) (finding no ineffective assistance where counsel failed
to make a frivolous argument for a minor role reduction for which a petitisasrineligiblg
(citing toLudwig v. United States, 162 F.3d 456, 459 (6th Cir. 1998) for its holding ttjelounsel
was not required to raise meritless arguments to avoid a charge of ineffassistance of
counsel”).

B. Failureto Give Pointsfor Acceptance of Responsibility [Doc. 1 at §.

Petitoner’s second claim, in its entirety is tlshe timely accepted the plea offer and also
debriefed with the agents concerning her role in the conspiracy. She felidhveas denied her
due process (sic) for the failure of the court and the governtoempply her acceptance of
responsibility” [d.].

Petitioner’s claim is belied by record. Petitioner'sPSR her offense level was decreased
by two points andby one point for acceptance of responsibility for her offense [Doc. 134 at {1 29
30, Case No. 2:1€R-89]. The Court adopted the PSR without change [Doc. 179, Statement of
Reasons (sealed)]. Alsas noted earlier in this Opinion, the gmant decrease for acceptance of
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responsibility was the subject of a motion by the government, which the Court grantedcdrde
demonstrateshat Petitioner received the maximwownward adjustment that she could have
receivedor acceptance aksponsibility See United Statesv. Nguyen, 212 F. Supp. 2d 1008, 1018
(N.D. lowa 2002)commenting that “sectioBE1.1 of the United States Sentencing Guidelines
contemplates a maximum of a three point reduction for acceptance of respgfisibili

Petitioner’s claim that she was denied due process by virttree déilureto grant her a
downward departure for acdepce of responsibility is contravened by the rec@dactually
frivolous, ands completelylacking in merit. Counsel cannot be ineffective for fat to pursue
a claim which has ntegitimate factuabasis. See Mapes v. Coyle, 171 F.3d 408, 41@&th Cir.
1999) (no constitutional deficiency in failing to raise groundless issues).

IV. CONCLUSION

For the reasons discussidthis Memorandum OpinionPetitioner's§ 2255 motion to

vacate[Doc. 1]will be DENIED andDISMISSED.
V. CERTIFICATE OF APPEALABILITY

Under 28 U.S.C. 8§ 2253(c)(2), the Court must determine whether a certificate of
appealability should be granted. A certificate should issw@epititioner has demonstrated a
“substantial showing of a denial of a constitutional right.” 28 U.S.C. § 2253(c)(2). iXte S
Circuit disapproves of the issuance of blanket denials of certificates edlappity. Murphy v.
Ohio, 263 F.3d 466 (6th Cir. 2001). The district court must “engage in a reasoned assessment of
each claim” to determine whether a certificate is warrantel.at 467. Each issue must be
considered under the standards set forth by the Supreme C8adikin. McDaniel, 529 U.S. 43

(2000).

10



A certificate of appealability should issueaipetitioner has demonstrated a “substantial
showing of a denial of a constitutional righ8 U.S.C. § 2253(c)(2)A petitioner whose claims
have been rejected on the merits satisfies the reneires of 8§ 2253(c) by showing that jurists of
reason would find the assessment of the claims debatable or wgbaik, 529 U.S.at 484.
Having examinedoth of Petitioner’'s claims under th8ack standard, the Court finds that
reasonable jurists couldonhfind that the dismissal afuchclaimsto be debatable or wrong.
Therefore, the Court WIDENY issuance oé certificate of appealibility.

A separate judgment will enter.

IT1SSO ORDERED.

ENTER:

s/ Leon Jordan
United States District Judge
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