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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE

BARRY STAUBUS, in hisofficial capacity )
as the District Attorney General )
for the Second Judicial District, Tennessee; )
TONY CLARK, in hisofficial capacity )
as the District Attorney General )
for the First Judicial District, Tennessee; )
DAN ARMSTRONG, in his official capacity )
as the District Attorney General )
for the Third Judicial District, Tennessee; and )
BABY DOE, by and through his )
Guardian Ad Litem, )

Plaintiffs,

V. No.: 2:17-CV-122-TAV-CLC
PURDUE PHARMA, L.P; )

PURDUE PHARMA, INC.; )

THE PURDUE FREDERICK COMPANY; )

MALLINCKRODT LLC,; )

ENDO HEALTH SOLUTIONS, INC; )

ENDO PHARMACEUTICALS, INC; )

CENTER POINTE MEDICA. CLINIC, LLC; )

ELIZABETH ANN BOWERS CAMPBELL; )

PAMELA MOORE; and )
ABDELRAHMAN HASSABU MOHAMED, )
)

Defendants. )

MEMORANDUM OPINION

This civil matter is before the Court guaintiffs’ Motion to Remand [Doc. 11].
Defendants Endo Health Solutions, Inc. dido Pharmaceutical$nc. (collectively,

“Endo”) responded in opposition to the nom as it applied to the Manufacturer
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Defendants [Doc. 21], and plaintiffs’ reply waslirected to both the Manufacturer
Defendants and the Provider Defenda(tsllectively, “defendarst’) [Doc. 24]. No other
Manufacturer Defendants or Provider Deferidamave filed respoes in opposition to
plaintiffs’ motion to remand. For the reasonattfollow, the Court will grant the plaintiffs’
motion.
l. Background

Plaintiffs commenced this action ithe Circuit Court fo Sullivan County,
Tennessee, on June 13, 2017 [Doc. 1-1]. nBfts are three district attorneys acting on
behalf of opioid-affected amties in Tennessee and a minor Tennessee citizen acting
through his Guardian Ad LitemThey asserted claims of common law nuisance, statutory
nuisance, and a vidlan of Tennessee’s Drug Dealeabhility Act (‘DDLA”), Tenn. Code
Ann. § 29-38-103, against defdants. Plaintiffs allege tendants, together, created a
fraudulent scheme to grow the prescriptapioid market by mislading doctors and the
public about the addictive natuoé opioids. Plaintiffs arall citizens of Tennessee [Doc.
1-2 pp. 4-5]. Manufacturer Defendants are eiti of states or a foreign state other than

Tennessee [Doc. 1-2 pp. 5-8]. Provider Ddints are citizens of Tennessee [Doc. 1-2

pp. 8-9].

1 The Manufacturer Defendanare Purdue Pharma, L.P.r@ue Pharma, Inc., and the
Purdue Frederick Company (tobget, “Purdue”), Mallickrodt LLC (“Mallinckrodt”), and Endo
Health Solutions Inc. and Endo Pharmaceuticals, Inc. (together, “Endo”).

2 The Provider Defendants are Center Pditéglical Clinic, LLC, Elizabeth Ann Bowers
Campbell, Pamela Moore, and Abdelrahman Hassabu Mohamed.
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On July 27, 2017, defendants filed Notice of Removal, claiming diversity
jurisdiction as the basis ofm®val [Doc. 1]. Plaintiff filel the instant motion to remand
to state court, arguing that defendantsrtbtl obtain consent from all defendants and that
the presence of Provider Defendants defamsliversity of citizeship requirement.

Il Standard of Review

After a plaintiff files a case in state cowatgefendant may remove it to federal court
when certain conditions are met. Pursuar8 U.S.C. § 1441 (ajlefendants may remove
to federal district court “anyal action brought in a State cdwf which the district courts
of the United States have original jurigibo.” However, federal courts have limited
original jurisdiction and may oylexercise “power authorizdxry Constitution and statute.”
Freeland v. Liberty Mut. Fire Ins. Co632 F.3d 250, 255 (6th Cir. 2011) (quoting
Kokkonen v. Guardian Life Ins. Co. of Ardl11 U.S. 375, 377 (1994)). A presumption
against federal jurisdiction exists, and fedleraurts must carefly guard against the
temptation to expand beyond the jurisdictional bounds established by Corfgeess.
Kokkonen 511 U.S. at 377 (“Federal jurisdici may not be ‘maintained by mere
averment,’” ‘inferred argumentatively,” or ‘spiped by inference[.]” (internal citations
omitted)); Am. Fire & Cas. Co. v. Finr341 U.S. 6, 18 (1951) To permit a federal trial
court to enter a judgment . . . where the feldevart could not haveriginal jurisdiction .

.. [would] give district courts peer the Congress has denied thenM&son v. Lockwood,
Andrews & Newnam, P.(842 F.3d 383, 391-92 (6th Ci016). Under this presumption,

“the general rule [is] that an action mayreenoved from state court to federal court only



if a federal district courtvould have original jurisdicon over the claim in suit.'Jefferson
Cty. v Acker527 U.S. 423, 430 (1999) (citing § 1441(a)).

A federal district court has original selsf matter jurisdiction over two types of
actions. First, the district court has origisabject matter jurisdiction over actions that
arise under the federal Constitution, federal lamtreaties of the United States. 28 U.S.C.
§1331. Second, the districwrt has original subject matgerisdiction over actions based
on diversity of citizenship, whitare disputes between citizens of different states where
the matter in controversy exceed$®00. 28 U.S.C. § 1332.

In order to remove an action based solety diversity jurisdition, all properly
joined defendants must consent to remoaat] no properly joined defendant may be a
citizen of the state in wth the action is brought.See28 U.S.C. 88 1441(b)(2),
1446(b)(2)(A). This issometimes referred to as thderof unanimity, which the Sixth
Circuit has adoptedLoftis v. United Parcel Serv., In@42 F.3d 509, 516 (6th Cir. 2003).
The party removing an action to federal ¢duas the burden of showing that the federal
jurisdictional requirements are satisfigdafford v. Gen. Elec. Ca097 F.2d 150, 158 (6th
Cir. 1993). When ambiguitee arise in determining whether federal jurisdiction
requirements are satisfied, courts must strmblystrue the statutes and resolve ambiguities
“in favor of remand to the state courtdtierly v. Alusuisse Flexible Packaging, Int84
F.3d 527, 534 (6th Cir. 1999}t the court determines th#dte removing party has failed to

meet this burden, thendltourt should remand the case back to state court.



. Analysis

In their Notice of Removal, Endo disguishes the “Manufacturer Defendants”
from the “Provider Defendants” [Doc. 1].nHo states that the Manufacturer Defendants
all consented to removal [Doc. 1 p. 11]. €rovider Defendant, Center Pointe Medical
Clinic, LLC, has since consented to remdiabc. 7]. The remaining Provider Defendants
have not consented to removal. In fact, Bnevider Defendant filka Motion to Remand
the action, clearly opposing removal [Doc. 37].Endo submits that the Provider
Defendants were not properly joined, so tloe@insent was not necessary for removal, and
the Court can ignore their citizenship for pug®®f diversity jurisittion. This theory
rests on the Court adopting the fraudulent onngjer doctrine, which prevents plaintiffs
from defeating diversity jurisdian by including claims againgarties that are not related.
Endo asserts that plaintiffslaims against the Provider Defiants have a different legal
and factual basis than plaintiffs’ claimsadgst the Manufacturer Defendants. Because
plaintiffs fraudulently misjoined the defdants in an attempt to defeat diversity
jurisdiction, Endo asserts, the fraudulent misjeindioctrine allows the Court to ignore the

citizenship of the Provider Defdants for purposes of divégsjurisdiction. Endo also

3 On October 12, 2017, Defendant Abblrean Hassabu Mohamdiied a Motion to
Remand [Doc. 37]. In his Memordum of Support, defendant statbat the action “should be
remanded in its entirety or hbauld be severed from this actionfederal Court” [Doc. 37 p. 6].
In plaintiffs’ response filed on October 17, 20pfaintiffs support defendant’'s motion to the
extent that it seeks remandtbe entire case; however, plaifs oppose defendant’s submission
that he can and should be severed from thisrafidoc. 51]. Defendant’motion and the parties’
subsequent responses and repliesniot change the Court’s anatys$or the plaintiffs’ pending
Motion to Remand [Doc.11].
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submits, in the alternative,ahthe Provider Defendants are dispensable parties subject to
severance.

The threshold issue in deciding this mottorremand is whether Endo’s Notice of
Removal [Doc. 1] was procedurally defective. Pursua2Btd).S.C. 88 1441, 1446, the
Court must first determine whether defendamtse properly joined ere turning to the
issue of consent and the principle of complete diversity.

A Fraudulent Joinder

Before discussing the argumeantdmitted by the plaintiffand Endo, it is important
to distinguish the doctrine of fraudulent joinder from the doctrine of fraudulent misjoinder
(also called “procedural misjoinder”). THeudulent joinder doctrine applies when a
plaintiff, to defeat diversity jurisdictionjoins a non-diverse pty against whom the
plaintiff has no cause of actioBeeCoyne v. Am. Tobacco CA483 F.3d 488, 493 (6th Cir.
1999). By contrast, under the fraudulent misjoinder doctrine, a plaintiff has a cause of
action against a non-diverse party, but thaincldoes not arise from the same transaction
or occurrence, or the cause of action doestemn from a common gsigon of law or fact.
SeeFed. R. Civ. P. 20Tapscott v. MS Dealer Service Cqrp7 F.3d 1353, 1360 (1996).

To illustrate, if a Tennessee singer-sontgrrsued a New Yorkenue where she
was to perform, seeking $100,000 in damdgesreach of contract, the New York venue
could remove the case to federal ¢daased on diversity jurisdictiorSee8 1332. If the
Tennessee singer-songwriter wanted to defeatsity jurisdiction byalso including in the

action a defamation claim against a Tennesssespaper publisher fdalse statements



made eleven months earlier, then the NewkYtefendant could gue that the fraudulent
misjoinderdoctrine should apply. The fraudulgoinder doctrine would likely not apply
because the Tennessee singer-songwriterahaduse of action against the Tennessee
newspaper publisher. Howevg@ining the defamation claimitt the unrelated breach of
contract claim in order to defeat diversjtyrisdiction would banappropriate under the
fraudulentmisjoinder doctrine because it did not aigrom the same transaction or
occurrence and did not involve anemon question of law or factCf. Murriel-Don Coal
Co., Inc. v. Aspen Ins. UK Ltd790 F. Supp. 2d 590, 59€.D. Ky. 2011) (providing
another illustration of thedistinction between fraudemt joinder and fraudulent
misjoinder).

In responding to plaintiffs’ motion to mand, the Manufacturer Defendants assert
that the Provider Defendants reenot properly joined and so their consent to removal was
not necessary. To determine whether a parg/praperly joined, th€ourt must consider
the doctrine of fraudulent joinder. While tManufacturer Defendants do not address the
issue of fraudulent joinder dirty, the Court will turn first tahis issue because plaintiffs
raise the doctrine in the motion to remand ¢heir reply memorandum. Under the doctrine
of fraudulent joinder, a plaintiff fails to propg join a defendant wén the plaintiff joins
non-diverse parties against whom pgiaintiff has no cause of actiolCoyne v. American
Tobacco Cq.183 F.3d 488, 493 (6th Cir. 1999). elhurden is on the removing party to
show that the plaintiffs fraudeihtly joined non-diverse pari¢against whom there is no

colorable cause of action.Saginaw Hous. Comm’'n v. Bannum, Jri&/6 F.3d 620, 624



(6th Cir. 2009);see alsdNalker v. Philip Morris USA, Inc443 F. App’x 946, 951 (6th
Cir. 2011).

In Coyne the Sixth Circuit set forth theastdard this Court must apply:

To prove fraudulent joinder, the rewing party must present sufficient

evidence that a plaintiff could not hagstablished a cause of action against

non-diverse defendants under state laddowever, if there is a colorable

basis for predicting that a plaifitimay recover against non-diverse

defendants, this Court must remand #odion to state court. The district

court must resolve all disputed quessoof fact and ambiguities in the

controlling . . . state law ifavor of the non removingarty. All doubts as to

the propriety of removal aregelved in favor of remand.

Coyne 183 F.3d at 493 (internal gtations and citations omittedThe Sixth Circuit held
that the plaintiffs “failed to plead viable state law causes of action against the local
[d]efendants,” and so the non-diverséemelants were not properly joinetd.

Plaintiffts assert DDLA and nuisance claims against both the Manufacturer
Defendants and the Provider Defendants. éNbtice of Removal, Endo submits that the
claims against the Manufacturer Dedlants are actually based on product
misrepresentation, whereas the claims ag#mesProvider Defendants are based on illegal
distribution [Doc. 1 p. 8]. Pursaoato the standard set forth@oyne the burderns on the
defendants to “present sufficieevidence” that plaintiffs anenable to establish a cause of
action against the Provider Defendants under &éssee state law. 183 F.3d at 493. While
Endo does assert that plaintiffs’ claimgainst the Manufacturer Defendants and the
Provider Defendants are distinct, Endo failptovide “sufficient eidence” that no cause

of action could have been brought agathstProvider Defendants under Tennessee state

law. Plaintiffs rely on the DDLA, which #y assert was drafted “precisely to place
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multiple participants in the ilgal drug market in a singleount where they can be held
collectively accountable for th@amage they have done” [Dot2 p. 10]. Endo, on the
other hand, describes the claims agaihet Manufacturer Defendants and the Provider
Defendants as distinct and tressert that the claims “bearlitresemblanceb each other
[Doc. 1 p. 8] (internal citatins omitted). Endo does not arghat plaintiffs could not
bring DDLA or nuisance claims against tReovider Defendants—they simply offer an
alternative legal theory. AsHhe plaintiff is the master dhe complaint,” plaintiffs here
may assert state law claims against partieth@f choosing, subject only to the rules of
joinder.Caterpillar, Inc. v. Williams482 U.S. 386, 398—399 (1987).

Since Endo has failed to meet the burden required @wlere and plaintiffs show
a “colorable basis” for bringing state lavairths against both the Manufacturer Defendants
and the Provider Defendants, fin@udulent joinder theory failsSeel83 F.3d at 493.

B. Fraudulent Misjoinder (Procedural Misjoinder)

Endo’s primary argument for why the Prder Defendants were improperly joined
rests on the adoption of the fraudulent misjoirdtectrine. Whereas the fraudulent joinder
doctrine has been widely acte@, most courts have deed to adopt the fraudulent
misjoinder doctrine.See, e.glIn re Prempro Prods. Liab. Litig591 F. 3d 613, 622 (8th
Cir. 2010);Lafalier v. State Farm Fire & Cas. G891 F. App'x 732 (10th Cir. 2010y
re Benjamin Moore & Co0.318 F.3d 626, 63@1 (5th Cir. 2002);Cal. Dump Truck
Owners Ass'n v. Cummins Engine Co., 184.,Fed.Appx. 727, 729 (9th Cir.2001);

Robinson v. Ortho-McNeil Pharm., In633 F. Supp. 2d 838, 842 (S.D. Ill. 2008)e also



Richard E. KayeConstruction and Applideon of Fraudulent Misjoinder Exception to
Complete Diversity Rulé5 A.L.R. Fed. 2d 527 (2012)escribing how different courts
have ruled on the fraudulent misjoinder doctrin@)the Sixth Circuit, only one decision
from the Eastern District of Kentucky hascognized the doctrine, and the decision has
been questioned in m®recent opinionsAsher v. Minn. Mining & Mfg. CoNo. 4-CV-
522-KKC, 2005 WL1593941, at *7 (E.DKy. June 30, 2005But see Kent State Univ.
Bd. of Trustees v. Lexington Ins. C612 F. App’x 485, 49h0.1 (6th Cir. 2013)Cent.
Bank v. JerroldsNo. 14-1163, 2015 WI1486368, at *4 (W.D. Tenn. Mar. 31, 2015);
Murriel-Don Coal Co., InG.790 F. Supp. 2d at 599.

Several factors weigh against this Cadopting the fraudulent misjoinder doctrine
today. The doctrine is ambiguous, andrgging time resolving the ambiguities does not
aid the Court in resolving today’s dispute. gaadless of whether the doctrine is applied,
plaintiffs still prevail on tleir motion to remand.

Only a few courts have adopted the fraudulent misjoinder doctrine, and the courts
that recognize the doctrine striggo apply it. Courts havdiscussed the nuances of the
doctrine and its potential applicability in diffetecases, but very little has been resolved.
First, the Court must decide whether state defal joinder rules apply. Most courts that
have adopted the fraudulent misjoinder doctrine have applied state procedural law instead
of federal procedural lawAsher 2005 WL 1593941, at *&ee also, e.gOsborn v. Metro.

Life Ins. Co, 341 F. Supp. 24123, 1127-28 (Ib. Cal. 2004)Lyons v. Lutheran Hosp.

of Ind, No. 104-CV-728-DFH-VSS, 2004 WL 22722G8,*5 (S.D. IndSept. 15, 2004).
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However, “the governing legal standards regaydhe fraudulent misjoinder doctrine are
far from clear.”Walton v. Tower Loan of Miss338 F. Supp. 2d 691, 695 (N.D. Miss.
2004).

If this Court were to adopt the fraudutenisjoinder doctrine and apply Tennessee
procedural law, then the outcome in favortbé plaintiffs would be identical to the
outcome if the Court did not adopt the doatrinfTennessee’s DDLA allows the joinder of
defendants if they “are liable to at least @hantiff.” Tenn. CodeAnn. § 2938-110(b).
Tennessee’s DDLA imposes liability on any “person who knowingly participates in the
illegal drug market.” Tenn. Cod&nn. 8§ 29-38-105(a Here, plaintifishave joined both
opioid manufacturers and opioproviders under this statstatute, alleging that the
Manufacturer Defendants knewlwdth the addictive power of their drugs and the diversion
of opioids to the Provider Dendants. Plaintiffs alleginat the Manufacturer Defendants
and the Provider Defendants wéreked in a mutually beneiial scheme within the illegal
drug market. Because, according to piffsy both the Provider Defendants and the
Manufacturer Defendants knovgly participated in the illedalrug market, they both are
liable under Tennessee’s DDLA and can thumhled under § 29-38-110(b) of the DDLA.
Accordingly, if this Court wee to adopt the fraudulent naspder doctrine and apply state
procedural law, then the std&sv claim that plaintiffs asstagainst Provider Defendants
and Manufacturer Defendants allows the plfg to join defendats in one action.
Because the presence of Provider Defenddeteats diversity jurisdiction, under the

fraudulent misjoinder doctringlaintiffs would prevail.
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Next is the issue of what standard telgp Just like the question of whether to
apply state or federal law has not been settleggquestion of whattandard to use under
the fraudulent misjoinder doctrine is also aguaius. The Eleventh Circuit has suggested
that a misjoinder would have to be “egre@bin order to accegurisdiction over non-
diverse defendantsTapscott v. MS Dealer Serv. Carg7 F.3d 1353, 1360 (11th Cir.
1996). Other courts have adeg this standard as welGee, e.g., Walton v. Tower Loan
of Miss, 338 F. Supp. 2d 69695 (N.D. Miss. 2004 see alsdseffen v. General Elec. Go.
575 F. Supp. 2d 865, 870 n.5 (N.D. OhioQ2P(“Whether misjoinder must be egregious
or just something more thamere misjoinder’ is one amnany unsettled questions about
the fraudulent misjoinder doctrine.”). Many ctauhave similarly suggested that “mere
misjoinder” is not “fraudulent misjoinder,” bithey have not necessarily outlined a clear
rule. See, e.g.In re Benjamin Moore & C0.309 F.3d 296, 298 (5th Cir. 2002) (per
curiam);Geffen 575 F. Supp. 2d at 87Bright v. No Cuts, In¢gNo. Civ. 3-640, 2003 WL
22434232, at *4 (E.D. La. Oct. 27, 2008);re Diet Drugs Prods. Liab. LitigNo. Civ.
98-0994, 1999 WL 554585, at {&.D. Pa. July 16, 1999). kdrs have suggested that a
more relaxed standard is approprigdee, e.gGrennell v. W. S. Life Ins. G298 F. Supp
2d 390, 396-97 (S.DN. Va. 2004)in re Rezulin Pods. Liab. Litig.,168 F. Supp. 2d 136,
147-48 (S.D.N.Y.Q@01). The only district court in ti&ixth Circuit to adopt the fraudulent
misjoinder doctrine did not decide anspecific standard to applysee Asher2005 WL

1593941, at *7.
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Resolving the issue of what standarapply, however, does not affect the outcome
of plaintiffs’ motion. Regardless of whether the misjoinder must be “egregious” or
something less, here, the DB explicitly authorizes tk joinder of Manufacturer
Defendants and Provider Defendants. Ev@eifnessee state courts interpreted the DDLA
not to allow this joinder, this would b&n example of “mere misjoinder” based on a
different interpretation of the DIDA. Courts have agreed this not enough to constitute
fraudulent misjoinder.See, e.g.Tapscott 77 F.3d 1353 (11th Cid996). Furthermore,
the Federal Rules of Civil Procedure attgaestablish a minimum standard for joining
parties in a single action. Rule 20(a) essdias which persons may be joined, and Rule
21 authorizes the court to add or drop ayp®&ho is wrongfully joined. The fraudulent
misjoinder doctrine simply adds an extrajugement to the existing federal rules by
requiring an analysis of how egregious thejoinder was. This extra step is unnecessary
in the present action. THeDLA authorizes the joinder of these defendants, and so
reaching a decision as to what standsinduld apply under the fraudulent misjoinder
doctrine does not change the outeoaof plaintiff's motion to remand.

The fraudulent misjoinder doctrine is coleyg ambiguousand perhaps even
unnecessary. Few courts have acknowledgeas i viable doctrine. Fewer still have
affirmatively adopted it. Evewoourts that have adopted though, do not consider the
doctrine of fraudulent joinder settled laveeeWalton 338 F. Supp. 2d at 695 (“[T]he
governing legal standards regarding tfin@udulent misjoinder doctrine are far from

clear.”). It appears that agphtiff's attempt to join pdres must be more than “mere
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misjoinder,” but it is not clear whether a plaifisi attempt to join pares must rise to the
level of “egregious.” Additionally, while mostourts seem to be in agreement that state
procedural law should be appligt is not clear whether this question should be resolved
by the state court before removallyrthe federal court after removakee Murriel-Don
Coal Co., Inc, 790 F.Supp.2d at 5994B Charles Alan Wright & Arthur R. Miller,
Federal Practice and Procedur® 3723 (4th ed. 2009)In many situations, confusion
could be reduced if removirgarties would challenge fraudualgoinders and misjoinders

in state court, before defendants file a renhovdice.”). Furthermore, some courts have
implied that the misjoinder of @intiffs should be treated diffently than the misjoinder of
defendantsSeeln re Rezulin Prods. Liab. Litig1,68 F.Supp.2d at 136 (S.D.N.Y. 2001).
Finally, it appears that no court has ever useddoctrine of fraudulent misjoinder for the
purpose of determining whether the unanimoossent requirement has been met. So,
even if the Court adopted tfimudulent misjoinder doctrine, even if it established a clear
standard, and even if it made decision on whether to tteplaintiffs or defendants
differently, it is not clear if the doctrine would apply in this c&ee Johnson v. Love,
2015 WL 5138257, *3 (E.D. Ky. Aug. 31, 2015).

Ultimately, since federal courts have liett jurisdiction, the Court must resolve
ambiguities “in favor of remandBrierly, 184 F.3d 527, 534 (6th Cir. 1999). Because the
fraudulent misjoinder doctrine disfavors remdaby allowing non-diverse defendants to
remain parties to an action in federal cougdzhsolely on diversityrisdiction, the Court

must decline to adaphe doctrine in the present action.
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Left with only the fraudulent joinder theoty guide the Court’s analysis of whether
joinder was proper in the case, this Cound§ that defendants were properly joined.
Pursuant to 28 U.S.C. § 1441, an action rerd@rethe basis of diversity jurisdiction may
not be removed if a party “propg joined and served as defemtfdis a citizen of the State
in which such action is brought.” Here, tPevider Defendants, wiwere properly joined
under the DDLA, are citizens of Tennesst® state in which th action was initially
brought. Furthermore, all “properly joinedéfendants must consentjurisdiction under
the rule of unanimity.8 1446(b)(2)(A). In_oftis, the Sixth Circuit noted that “failure to
obtain unanimous consent foresks the opportunity for meoval under Section 1446.”
342 F. 3d at 516. It held that the “disticourt should have granted plaintiff’s initial motion
... to remand because defenida. . . failed to satisfy the rule of unanimityld. at 517.
Several defendants did not consent, so thecBl@f Removal was pcedurally defective
and remand is appropriate.

C. Curing Procedural Defect

The Court now turns to thissue of whether defendants can cure the procedural
defect in their Notice of Removal upon remandDéniel v. Anderson County Emergency
& Rescue Squadhis Court held that the defendaotuld not amend ifgetition for removal
for failure to consent. 469 Bupp. 2d 494, 497 (E.D. Ter2007). In the present action,
defendants failed to join several defendanthi@érremoval action, and defendants failed to

obtain their consent in a timely manner aguised by 28 U.S.C8 1446(b)(2)(A).
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The issue of curing procedural defects has been addressed more thoroughly in the
Sixth Circuit, which has sortimes allowed parties to ame the Notice of RemovalSee
Klein v. Manor Healthcare Corpl19 F. 3d 1433 (6th Cir. 1994%afford v. General Elec.
Co, 997 F. 2d 150, 16@6th Cir. 1993)Tech Hills Il Assocs. \Phoenix Home Life Mut.
Ins. Co, 5 F. 3d 963, 969 (6th CirfRoberts v. Glens Falls Ins. C&15 F. Supp. 2d 779,
779—-780 (N.D. Ohio 2006)ordan v. Murphy111 F. Supp. 2d 115N.D. Ohio2000);
Stanley Elec. Contractors,dnv. Darin & Armstrong C0486 F. Supp. 769,773 (E.D. Ky.
1980). However, these cases distinguishable from the case before the Court today. In
Gafford the defendant failed to state a cogiimm’s principal place of business on the
Notice of Removal, and the SixCircuit held that this paeedural deficiency was properly
cured through an affidavit and a hearing onisiseie. 997 F. 2d di64. Here, defendants
have made no effort to obtain consenthaf remaining Provider Defendants by amending
the Notice of Removal or filing an affidavit. Roberts the court allowed the defendants
to amend their removal petition to add assmg signature consemgirio removal eight
days after the consent deadline had passedF43%6pp. 2d at 782. In the case before the
Court, defendants acknowledge that the remgidefendants have nocbnsented, and their
only response is that the remampisignatures are not necessary.

Furthermore, infech Hills Klein, andGafford, the parties did not dispute whether
the district court had jurisdictiorbeeKlein, 19 F. 3d 1433, 18 WL 91786 at *3(afford,
997 F. 2d at 164Fech Hills Il Assocs5 F. 3d at 969. IGafford the Sixth Circuit stated

that “[i]t is better if the jurisdiction in faaxists, to permit the pé&on for removal to be
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amended to reflect it,” emphasig that a key consideration to allowing an amendment is
whether the court even has gdiction. Based on the previodiscussion where this Court
concluded that plaintiffs properly jod Manufacturer Defendants and Provider
Defendants, the parties fail to satisfyetkomplete diversityequirement, and under
Gafford the Court should not allow parties toemd a significant procedural deficiency..

D. Severance

Endo next asserts thagtiCourt can sever the Provider Defendants from the action
and remand claims against the Provider Defersdamstate court. Rintiffs assert that
severing the Provider Defendants would benoper and that their presence requires the
Court to remand for lack of complete diversitycdfzenship. Plaintiffalso assert that no
case in the Sixth Circuit “has ever alled a defendant to avoid the Section 1446
unanimous consent requirement on the basis of procedural misjoinder or severance under
Rule 21" [Doc. 24 p. 4]. Whilthe Sixth Circuit has held thatcourt may drop a nondiverse
and dispensable party to achieve diversity cse must otherwise properly be before the
court. Soberay Mach. & EquigCo. v. MRF Ltd., Inc181 F. 3d 759, 76@&th Cir. 1999).
In adopting the rule of unanity, the Sixth Circuit stated, flailure to obtain unanimous
consent forecloses the opporturiity removal under Section 1444.6ftis, 342 F. 3d at
516. Here, the defendants failed to obtain unans consent, and so they were foreclosed

from removing the action. Because the actiomosproperly before this Court, the Court
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need not decide whether Provider Defendaréslapensable and winetr they should be
dropped from the litigatiof.

E. Attorney’s Fees

Plaintiffs seek attorney’s fees und®8 U.S.C. § 1447. In gport, plaintiffs assert
that Endo has no “objectively reasonable bafstheir Notice of Removal [Doc. 12 p.
19]. Plaintiffs submit that because defenddatew they could naatisfy the unanimous
consent requirement, the removal effort id@momed from the outset” [Doc. 24 p. 14]. In
response, Endo citddartin v. Franklin Capital Corpwhere the Supreme Court held that
“absent unusual circumstances, attorney’s $eaild not be awarded when the removing
party has an objectively reasonable basisémoval.” 546 U.S132, 136 (2005). Endo
further submits that since other courts ia 8ixth Circuit have discussed and adopted the
fraudulent misjoinder argument, they had a reasonable basis for seeking removal. The
Court agrees.

Although the Sixth Circuibas not adopted the fraudulent misjoinder doctrine, it has

been adopted by at least otmurt within the circuit. Asher 2005 WL 159941, at *7.

4 0On October 11, Endo filed a Notice oeént Development Relevant to Plaintiffs’
Pending Motion to Remand [Doc. 36]. Endo inforntfeel court that governmental plaintiffs in 46
opioid-related lawsuits have recently soughMalti-District Litigation (“MDL”) that would
include this action [Doc. 36-1]Plaintiffs responded [Doc. 52] targe the Court to address the
Motion to Remand before the actimntransferred to an MDL. We an MDL might give rise to
exceptional circumstances where severance is apgt®pa district cours pretrial proceedings
are not affected while the motion tansfer to an MDL is pendingSeeJ.P.M.L. Rule 2.1.
Because the determination by the Judicial Pandfloftidistrict Litigation (“*JPML”") of whether
an MDL is necessary is ongoing [Doc. 31 p. 2],@eairt must still consider the threshold question
of whether it has subject matter jurisdiction. Taurt has determined it does not have subject
matter jurisdiction, and so the Court may remtralcase despite the pending motion to transfer
to an MDL.
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Furthermore, it is unclear whether the doershould be applied in context of the
procedural consent requirement. While the courtiohnsonnoted that “fraudulent
misjoinder is not a recognized exception torhe of unanimity,” it did not hold that the
fraudulent misjoinder doctrine could vex¥ be a recognized exceptiorsee2015 WL
5138257, at *3. A single district court’s eetion of the doctrine’s application to the
consent requirement does notanehat other courts can newsnsider the doctrine in the
context of the rule of unanimity. Becauséeat courts have recognized the doctrine of
fraudulent misjoinder, and this Court has nederided whether the doctrine applies to the
procedural consent requirement, Endo hatiolectively reasonable basis for removal.”
See Martin 546 U.S. at 136. While this Cduchooses not to adopt the fraudulent
misjoinder doctrine and ultimately declinesexercise jurisdiction, Endo’s removal was
not objectively unreasonable, atiterefore an award of attorrisyfees to plaintiffs is
inappropriate.
IV.  Conclusion

For the reasons set forth herein, the Court@RIANT in part and DENY in part
plaintiffs’ Motion to RemandDoc. 11]. The Court wWillGRANT plaintiffs’ request to
remand this action, and the Court WVREMAND this action to the Circuit Court for
Sullivan County,Tennessee. The Court WBENY plaintiffs’ request for attorney’s fees.
The Clerk of Court will bdIRECTED to CLOSE this case.

ORDER ACCORDINGLY.

d Thomas A. Varlan
CHIEFUNITED STATESDISTRICTJUDGE
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