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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT GREENEVILLE

JEFFERY COMBS,

)
)
Petitioner, )
)
V. ) No. 217-CV-131RLJ
)
RANDY LEE, Warden, )
)
Respondent. )

MEMORANDUM OPINION

Jeffery Combg“Petitioner”)filed this pro sepplicationfor awrit of habeasorpus under
28 U.S.C. § 225{Doc. 1], andasupporting brief [Doc. 2Jchallenginghe constitutionality of his
confinement under state courfjudgment convictindgiim of eighteen counts of forgery and one
count of theft[ld.]. Respondensubmitted a motion to dismiss, a supporting brief, and relevant
parts of the state cdurecord [Docs. 5, 8, 52]. Respondent argues that the case should be
dismissed becaus#etitiorer has failed to exhaust his state court remedreitionerdid not file
a reply, andhe time for doing so has pass&keE.D. Tenn. L.R. 7.1(a)The lack of a response
to Respondent’s motion to dismiss is deemed a waiver of any objection to the ngerD.
Tenn. L.R. 7.2.For the reasons that followhe motion will be GRANTED and thepetition will
be DISMISSED without prejudice.
l. PROCEDURAL HISTORY

On February 26, 2014, after conviction byygy in the Criminal Court for Sullivan County,
Petitionerwas sentenced to }2ars imprisorment [Doc. 1 pp.-R]. Petitionerfiled an appeal to
the Tennessee Court of Criminal Appdaddk at 2]. The appeal was denied by #tate appellate

courtand therafter the Tennessee Supreme Calanied Petitioner permission for further appeal
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State v. Comh#No. E201401175CCA-R3-CD, 2015 WL 2400793, at *1 (Tenn. Crim. App. May
20, 2015)perm. app. denie(lenn. Sept. 17, 2015Retitionerthenfiled an amendegetition for
postconviction reliefon July 21, 2016, which is awaiting an evidentiary hearing and ultimate
disposition by the trial coufDoc. 1 at 4].

On July 30, 2017(under the prison mailbosule!), Petitioner filedthis federal habeas
corpus petitia, charging that his state pesbnviction proceedings had been unreasonably and
unnecessarily delayeddf]. The Court infers that Petitioner is alleging that the deldyolding
an evidentiary hearing and resolving his state collateté@lgreconstitutes a circumstance that
renders his postenviction remedy “ineffectiveto protecthis rights andthus,excusesiim from
the requirement thdte exhausall availablestate remedies befohe files a8 2254 petition.See
28 U.S.C. 88 2254(b)((A) and (b)(1)(B)(ii).

. DISCUSSION

The rule that governs this issue is cledpetitionerwhoseekhabeaselieffroman
allegedunconstitutional convictiomustfirst exhaust hisvailablestatecourtremediedy fairly
presentingll his claimsto thestatecourts. 28 U.S.C.8 2254(b);Rosev. Lundy 455U.S.509
(1982). A claim is exhausted if it has been pursued at each level of state court reakewin
v. Reesgb41 U.S. 27, 29 (2004Q)’'Sullivan v. Boerckeb26 U.S. 838, 8487 (1999).A federal
district court must dismiss a mixed habeas petioe that contains both exhausted and
unexhausted claimsPliler v. Ford, 542 U. S. 225, 230 (2004)However,an irordinate delay
on the part of the staie adjudicating state court claims cgnalify for an exception to the

exhaustion requirement.See Phillips v. White851 F.3d 567, 576 (6th Cir. 201{@iting

1 The prison mailboxule announced iklouston v. Lack478 U.S. 266, 276 (1988)gems
an inmate’s submission to be filed on the datedeis/ered properly to prison officials famailing
to the district court.



Workman v. Tate957 F.2d 1339, 1344 (6th Cir. 1998)r its holdingthat a fouryear delay
gualifies for the exception)see alsolurner v. Bagty, 401 F.3d718 72526 (6th Cir. 2005)
(excusingexhaustion where an appe@s pendingn state couralmost eleven yeamsithout
“meaningful attention'lespiteprisoner’s frequent requests to process his appeal). On the other
hand, federal courts have been reluctant to waive exhaustion because of short delt®ysanrst
proceedings.Wright v. Dutton No. 926001, 1993 WL 69503, at *2 (6th Cir. Mar. 12, 1993)

(finding that an 11-month delayasinsufficient fora waive of exhaustion) (listing cases).

The § 2254 petition offersvo generalgrounds for relief, insuféient evidence and
ineffective assistance of counfigbc. 1 at 56]. The first ground was raised in Petitioner’s direct
appeal andhe second in his pasbnviction petitionwhich remainspending in the state trial

court [Ild. at 23, 7].

To his motion to dismiss, Respondent has attached copies of documents filed in
Petitioner's postonviction casethat were obtained fronSullivan County’s Online Court
Records SysterfDocs. 52 and 53]. Those documents show thext evidentiary hearingvas
scheduled irPetitioner’sposteonviction proceedings odbecemberl4, 2017[ld.]. The setting
of the evidentiary hearing, that the Court assumes has been held, absent any infoontla¢ion t
contrary,convinces the Court th#tte Petitioner hasecured fheaningful attentiohto his post
conviction casand thathedelayin setting such a hearing does not and didederhis resort
to the state corrective process futile. 28 U.S.C. § 2254(b)(1)(B)(ii).

Absentan exception, which has not be shown to apply in this céséeralcourt cannot
grant astate prisoner’s petition for a writ of habeas corpudess the petitivzer has exhausted
his available state court remedi@8 U.S.C. § 225b)(1). Indeed, he state “shall not be deemed

to have waived the exhaustion requirement or be estopped from reliance upon the raguireme



unless the [s]tate, through counsetpressly waives the requirement.’82U.S.C. 8 § 2254
(b)(3). HereRespondent has not waived the exhaustion requiremeninstieadhas moved the
Court to dismiss the petition aeapressiyhas assertedfailure-to-exhaust defense. Under these
circumstances, Petitioner does not present a valid case for waiving the exhaggtiemrent.
[11.  CONCLUSION
For the above reasorfiRespondent’s motion to dismigsll be GRANTED [Doc. 5], and
this petition for a writ of habeas corpy®oc. 1] will be DISMISSED without prejudice for
Petitioner’'sfailure to exhaushis state court remedies
V. CERTIFICATE OF APPEALABILITY
Finally, the Court must consider whether to issue a certificate egplity (COA) A
petitioner may appeal a final order i 254 case only if he is issued a COA, and a COA will be
issued only where the applicant has made a substantial showing of tHeoflencnstitutional
right. See28 U.S.C. § 2253(c). A petitioner whose claims have dearedon a procedural basis
must demonstrate that reasonable jurists would debate the correactreessourt’s procedural
rulings. Slack v. McDanigl529 U.S. 473, 484 (2000porterfield v. Bell 258 F.3d 484, 4886
(6th Cir. 2001). Because reasonable jurists could not disagréethve resolution athis petition
the Court willDENY issuance of a COA. 28 U.S.C. § 2253; Fed. R. App. P. 22(b).
A SEPARATE ORDER OF DISMISSAL WILL ENTER.
ENTER:

ENTER:

s/ Leon Jordan
United States District Judge




