Story v. USA

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT GREENEVILLE

ARLANDO CARROLL STORY, )

Petitioner, ;
V. g No. 2:14V-00144JRGCRW
UNITED STATES OF AMERICA, ))

Respondent. : )

MEMORANDUM OPINION

This matter is before the Court on Petitioner Arlando Carroll Stdvgton to Vacate,
Set Aside, or Corredtlis Sentence Pursuant to 28 U.S.C. § 2255 [Odcthe United States’
Responseoc. §, Mr. Story’s Motion for Relief (under 60(b)) [Doc. 9], the United States’
Second Response [Doc. 16], and Mr. Story’s Supplemental Mofiooc. 18]. For the reasons

herein, the Court willeny Mr. Story’s motions.

. BACKGROUND
In 2016 Mr. Storypleaded guilty to being a felon in possession of a firearm, in violation
of 18 U.S.C.8 922(g)(1). Notice ofIntent to Plead Guilty, Doc. 11, at 1, No. 2C&-00027
FactualBasis, Doc. 12, at-2, No. 2:16CR-00027;J., Doc. B, at 1, No. 2:16CR-00027]. Mr.

Stay “agreed and stipulated to” the following facts at his plea hearing:

(&) On or about February 24, 2016, in the Eastern District of Tennessee, law
enforcement arrested Arlando Carroll Stof\M(. Story’) in Johnson City,
Tennessee. MiStory, who waglriving a vehicle at the time, was in possession of

a Sig Sauer, .40 calibesemiautomatic pistol, which was located under the dsver
seat of the vehicle. The firearm wlasded with a magazine containing rbLinds

of assorted ammunition.

(b) Law enfocement analysis later determined that the firearm was manufactured
outside the state of Tennessee, and thus affected interstate commerce.
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(c) An initial review of Mr. Storys criminal history revealed the following felony
conviction:

On June 6, 2009, in the Criminal Court of Washington County,
TennesseeStory was convicted of the felony charge of Robbery.
Story was sentenced to three years in custody of the Tennessee
Department of Corrections.
(d) In sum, the defendant admits to knowingly possessirgith8auer, .40 caliber,
semiautomatic pistol found by law enforcement. The defendant also stipulates tha

the firearmwas manufactured outside the state of Tennessee, and thus affected
interstate commerce.

[Factual Basis at—2].

Leading up to sentendn the probation officerprepared and filed a presentence
investigation report[Doc. 15, No. 2:18CR-00027] which showed that Mr. Story had a prior
felony convictionin Tennesse&r robbery in 2009,ifl. at 4]. Based on this felony conviction,
the prdation officer, citing USS@& 2K2.1(a)(3) calculated Mr. Story’s base offenkvel as
22. [Id. at 5-6]; see USSG § 2R.1(a)(3)(20169 (statingthat a defendant’s base offense level is
22 if theoffenseat issuanvolved a firearm described in 26 U.S.C. § 5845(a) and “the defendant
committed any part of the instant offense subsequent to sustaining one felony conviction of either
a crime of violence or a controlled substance offgnse

The presentence investigation report also contaaaetitional ctsregardingthe everd
that ledto the discovery of the Sig Sauer, .40 calilsemiautomatic pistol in Mr. Story’s vehicle

on February 24, 2016:

[O]fficers initiated a traffic stop on théefendant. It was advised the defendant’s
license was suspended and he was possibly armed. The vehicle then turned onto
numerous roads and eventually came to a stop approximately 1.2 miles away. The
defendant’s girlfriend jumped out of the vehicle and fl®@d the residence. The
officers made contact with the defendant as he got out of the vehicle, had him place
his hands in the air, and placed him into custody. Upon searching the defendant,
officers located 5.65 grams of a white powdery substance thdttésted for
cocaine. Additionally, officers located a large sum of money ($2,752.82), in a
variety of denominations, on the defendant. A canine unit was summoned on the
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scene and alerted to a black handgun in the vehicle. Upon locating the défendant
girlfriend in the residence, she gave consent to search the room that she and the
defendant rents inside the residence. Officers allegedly located several firearms,
including a North American Arms .22 caliber revolver, which was reported stolen
from a residatial burglary on Bart Green Drive on September 27, 2015.

According to the United States Attorney’s Office and Corporal Kenneth Hinkle
from the Morristown, Tennessee, Police Department, a search of the residence on
February 24, 2016, revealed a New England Firearms .410 Shotgun with sawed off
barrel and obliterated serial number, the North American Arms .22 caliber revolver
noted above, and a Hoint firearms 9mm handgun that was later found to be
inoperable. In addition to these firearms, officers atsmated several different
brands and different calibers of ammunition.

[PSRat 5]. Relying on this information, the probation officer applied three enhancetodvits
Story’s offense levelFirst,sheapplied awo-level enhancement und&SSG 82K2.1(b)(1)(A)
becausehe officers discovered three firearms in Mr. Storygsidence shortly after his arrest
[Id. at 6]. Secondsheapplied a foulevel enhancementnderUSSG8 2K2.1(b)(3)(B)because
one of those three firearms, the shotguax] an obliterated serial numbetd]]. And third, she
applied a foulevel enhancement under USSG2K2.1(b)(6)(B) becauseMr. Story used or
possessed firearmandammunition in“close proximity to” cocainglPSR Addendum, Doc. 23,
at 1-2 (quotinguSSGS§ 2K2.1(b)cmt. n.14(B) (2019)].

Mr. Story objectedd the threeenhancementsontending that they were not part of the
factual basis that he agreadd stipulated to during his plea hearitigat the record lacked
evidence that hbadfled from officeis, and that the cocaine in his vehicle was a “small amount”
that should have resulted in “a misdemeanor in state.t¢Def.’s Objs., Doc. 18, at-2, No.
2:16-CR-00027]. DuringMr. Story’s sentencing hearing, ti@ourt received evidence frothe
United Statedn the form of exhibits and witness testimoifigx. & Witness List, Doc. 25, at, 1
No. 2:16CR-00027, and itoverruled Mr. Story’s objections, applying the same total offense

level, 29, that th probation officerarrived atin the presentence iestigation reportcompare



[PSR at 6],with [Statementof Reasons, Doc. 27, at 1, No. 2C&-00027]. Although Mr.
Story’s guidelines range was 151 to 188 months, he faced a statutory maximum seni@tce
monthsunder 18 U.S.C. § 924(a)(a¥hich became his guidelines range. [Statement of Reasons
at 1]; see USSG § 5G1.1(a). The Court sententweh to 108 months’ imprisonmentwelve
monthsbelow the statutory maximurfd. at 2].

Under 28 U.S.C. § 2255, Mr. Story now moves the Court toteasat aside, or correct
his sentenceHe arguesprimarily, that the Court’s decision to apply the enhancemantated
his rightsunder the Fourth Amendment of the United States ConstityiRat. at 45]. After
filing his petition for § 2255 relief, Mr. Story also filed a motion under Federal Ru@aif
Procedure 60(b), in which he again requests that “his sentence be vad2&€ds Rule 60(b)
Mot., Doc. 9, at 12]. LastlyMr. Story alsomaintainsin a recently filedsupplemental petition,
which the Court granted him leave to fithat he is entitled t@ 2255 relief under the Supreme
Court’s recentlecisionin United Sates v. Rehaif, 139S. Ct.2191 (2019). [Suppl. Pet., Dot8,

at 1-3]. Having arefully reviewed Mr.Story’s claims the Courtis now prepared to rule on

them.
[I. STANDARD OF REVIEW
Under 8§ 2255, “[a] prisoner in custody under sentence of a [federal] court . . . claiming
theright to be released . . . may move the court which imposed the sentence to eacetiees

or correct the sentence.” 28 U.S.C. § 2255(a). A court must vacate and set asideca senten
concludes that “the judgment was rendered without jurisdiction, or that the sentguosed
wasnot authorized by law or otherwise open to colldtattack, or that there has been such a
denial or infringement of the constitutional rights of the prisoner asnderethe judgment

vulnerable to collateral attackitl. 8§ 2255(b). To warrant relief for a denial or infringement of



aconstitutional righta petitioner has to establish an “error of constitutional magnitude which
had asubstantial and injurious effect or influence on the proceediigstson v. United States,

165 F.3d 486, 488 (6th Cir. 1999) (citiBgecht v. Abrahamson, 507 U.S. 619, 63%38 (1993)).

To warrantrelief for a non-constitutionaktlaim, a petitionermustestablish thad fundamental
defectin the proceedingresultedin a completemiscarriageof justice or an egregiouserror
thatdeprived him of “the rudimentary demandsfair procedure.”Reed v. Farley, 512 U.S.

339, 354 (1994)see Grant v. United Sates, 72F. 3d 503, 505-06 (6th Cir. 1996).

In sum, “[a] prisoner seeking relief under § 2255 ‘must allege as a basis for dgliaft (
error of constitutional magnitude; (2) a sentence imposed outside the stéituttsyor (3) an
error of fact or law that was so fundamental as to render tive endbceeding invalid.’Pough
v. United Sates, 442 F.3d 959, 964 (6th Cir. 2006) (quotation omitted). In support of adhesd#
three bases for relied, petitioner’s allegations must consist of sufficient facts showing she is
entitled to relief.Greenv. Wingo, 454 F.2d 52, 53 (6th Cir. 1972). “Generally, courts have held
that ‘conclusory allegations alone, without supporting factual avermemetssufficient to state
a valid claim unde§ 2255.” Jefferson v. United Sates, 730 F.3d 537, 547 (6th Cir. 2003)
(quotation and citation omitted). Amdmilarly, if “the motion and the files and records of
the caseconclusively show that therisoner is entitled to doc.no relief,” she will not receive an
evidentiary hearingSmith v. United Sates, 348 F.3db45,550 (6th Cir. 2003) (quotingontaine
v. United Sates, 411 U.S. 213, 215 (1973)).

A petitioner has the burden of proving that “an error has occurred that is siilficie
fundamental to come within” one of the three “narrow limits” for § 2255 rdllaited States v.
Addonizio, 442 U.S. 178, 185 (1979ee Pough, 442 F.3dat 964. The standard that governs

collateral review unde§ 2255, as opposed to direct review appeal, is significantly higher.



United Sates v. Frady, 456 U.S. 152, 1656 (1982);see Hampton v. United Sates, 191 F.3d
695,698 (6th Cir. 1999) (“Habeas review is an extraordinary remedy and ‘will not be dllowe
to do service for an appeal.” (quotirReed, 512 U.S. at 354)). This is so because “[t]he reasons
for narrowly limiting the grounds farollateral attack on final judgments are well known and
basicto our advesary system.’Addonizio, 442 U.S. at 184 (footnote omitteddee Custis v.
United Sates, 511 U.S. 485, 497 (1994) (“[lJnroads on the concept of finality tend to undermine
confidence in the integrity afur procedures’ and inevitably delay and impair trderly
administration of justice.” (quotation omittedParke v. Raley, 506 U.S. 20, 29 (1992) (referring

to a “presumption deeply rooted in our jurisprudence: the ‘presumption of regularitgtténzhes

to final judgments” (quotation omitted)).

[11.  ANALYSIS

First, Mr. Story arguesthat the Sig Sauer, .40 calibeemiautomatic pistak the “only
firearm that should [have] be[en] considered” when the court imposed his sentdribatéme
“total[] offense level increase by fouis false.” [Pet. al]. Second, henaintainsthat the Court
“improperly calculat[ed}he correct Guideline rangé€ifail[ed] to consider the factors 3553(a),”
and“fail[ed] to [a]dequately explain the chosen sentence under US3K2.1(b)(§(B).” [1d. at
5]. In responsehie United Stategaiseshreeargument®pposing Mr. Story’slaims contending
that (1) Mr. Story’s claims are procedurally defaulted, (2) Mr. Story fails to meletifden as the
movant for § 225%elief because his arguments are undeveloped, and (33tvhy’s claimsfall
on the meritsThe Court will begin its analysis by addressing Mr. Story’s first two claims for

relief under 8§ 2255, before separately addressing his third claim RBeftef.



A. Procedural Default

Under the doctrine of procedural default, a defendant who fails to raise an issue n direc
appeal may not raise that issue in a § 2@&ftion unless hecan establish cause and prejudice
to excuse his failureduff v. United Sates, 734 F.3d 600605-06 (6th Cir. 2013)The “hurdle”
that a petitioner must vault excuse procedural default is “intentionally high. for respect for
the finality of judgnents demands that collateral attaygnerally not be allowed to do service
for an appeal Elzy v. United Sates, 205 F.3d 882, 884 (6th Cir. 200@jtation omitted) The
element of causeequires “good cause” for the petitioner’s failure to raise hisnslaon direct
appeal, andhe elementof prejudice requires the petitioner to show that he “would suffer
prejudiceif unable to proceed” with those claimRegalado v. United Sates, 334 F.3d 520, 528
(6th Cir. 2003) (citindgBousley v. United Sates, 523 U.S. 614, 622 (1998)).

Rarely, a defendant who fails to establish cause and prejudice can still obtam oévie
his posteonviction claims if it is necessary to avoid a fundamental miscaroagéstice, as
whena defendant is able show his actual innocence by submitting new evidence to the Court.
Dretke v. Haley, 541 U.S. 386, 393 (2004xe Bousley, 523 U.S.at622-24 (tating that ‘actual
innocence’means factual innocence, not mere legal insufficieicyation omitted));see also
McQuiggin v. Perkins, 569 U.S. 383395 (2013) étatingthat the actualnnocence exception
dealswith a “severely confined categofgf] cases in which new evidensbows ‘it is more
likely than not that no reasonable juror would have convicted [the petitibhgQuotation
omitted)); Jamison v. Collins, 100 F. Supp. 2d 521, 533 (S.D. Ohio 1998)jo('demonstrate a
‘fundamental miscarriage of justicea petitioner must show that the alleged constitutional
violation probably resulted in the conviction of one who is actually inndcg@iting Murray v.

Carrier, 477 U.S. 478, 496 (1999)



Mr. Story has not replied to the United States’ response, and in failimgise any
appreciable argument as to cause and prejgdicen argument as tofandamental miscarriage
of justice—he has procedurally defaulted on Hiist two claims neitherof which he pursued on
direct appealSee Smmonsv. Schweitzer, No. 164170, 2017 WL4980159, at *2 (6th Cir. Apr. 5,
2017) (“Reasonable jurists could rdisagree with the district court’s conclusion that this claim
is procedurally defaulted because [the petitioner] offers no colorable argtimértause and
prejudice excuse his default, or that the failure to excuse his default kgsultin a fundanmgal
miscarriage of justice.})see also Dretke, 541 U.S.at 388 (“Out of respect for finality, comity,
and the orderly administration of justice, a federal court will not entertain adoratly defaulted
constitutional clairp]”); United Sates v. Israel, Criminal Action No. 5:14-98DCR-CJS;
Civil Action No. 5:17-312DCR-CJS 2018 WL 3212071, at5 (E.D. Ky. Feb. 12, 2018) @&s
Defendant has not made any effort to show cause and actual prejudice exists® leiscu
procedural default, and Defendant has not satisfied the requirements oftuhkimrocence
exception, Defendarg claim that 88 841 and 846 are unconstitutional is procedurally
defaulted’).

But evenif the Courtwereto consider the merits d¥lr. Story’s claims,they wouldstill
fail. “[M] istakes in the application of the sentencing guidelines, will rarelyeif, @arrant relief
from the consequences of” procedural defasitant, 72 F.3dat 506 see Shider v. United Sates,
908F.3d 183,191-92(6th Cir. 2018)"“[E] very other court of appeals to have looked at the issue
has agreed that a defendant cannot s22b5motion to vindicate noigonstitutional challenges
to advisory guideline calculatiorigcitations omitted)) Although Mr. Storymaintainsthat the

Court violated his constitutionaights by misapplyingthe 8 2K2.1enhancements to his offense
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level, a misapplicationof the Sentencing @idelines is not @ error of constitutional magnitude
Shider, 908 F.3cat189 Grant, 72 F.3dat 506.

“[A]n error in the application of the Sentencing Guidelines,” therefal@es not warrant
collateral relief under 8 2255 unless there is a complete miscarriage of judbizes . United
Sates, 178 F.3d 790, 796 (6th Cir. 1999) (citation omitted). To meet this “demanding standard,”
Mr. Story must “prove that he is either actually innocent of his crime or that a prigiction
used to enhance his sentence has been vacBtékhrd v. United States, 937 F.3d 654, 658 (6th
Cir. 2019) (quotation omitted¥ee Grant, 72 F.3d at 50€stating that an error does not risea
complete miscarriage of justice unless it @oSitively outrageoti}. Mr. Story, howeverdoes
not allege—et alone attempt to sheweitherone.

If anything, the fact that the Court sententérd Story to a term of imprisonment several
monthsbelow the statutory maximurmspeaksto the reasonableness of his sentemoé to an
underlying due process violatiami outrageous proportionSee United Sates v. Peterman, 249
F.3d 458, 462 (6tiCir. 2001) (“Courts have generally declined to collaterally review sentences
that fall within the statutory maximum(titations omitted) see also United Sates v. Moody,
433 F. App’x 785, 787 (11th Cir. 2011)T{tie reasonableness of a sentemay beindicated
whenthe sentence imposed was well below the statutory maximum sentéeciteg United
Sates v. Gonzalez, 550 F.3d 1319, 1324 (11th CR2008)), cert. denied, 557 U.S. 928 (2009)
United Satesv. Foreman, 401 F. App’x 102, 104 (6th Cir. 2010)The sentencphe defendant]
received was below the statutory maximum and was adequately suppoB8ebb8(a)factors.
The sentence was substantively reasonaldging United States v. Kontrol, 554 F.3d 1089,

1093 (6h Cir. 2009))).
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Besides Mr. Story identifies no portion of the recodkemonstratinghat the Court’s
sentencebordered ora fundamental miscarriage of justidde does notllege how the Court
erred in applying the enhancemertie does notstatein what waythe Courtfailed to explain
its reasoningn applyingthe enhancementsind he does naefer to any§ 3553(a) factoin
particular thathe Court failed to addresSee Jefferson, 730 F.3d at 547 (“Generally, courts have
held that ‘conclusory allegations alone, without supporting factual avernaeatssufficient to
state a valid claim und&r2255.” (quotation and citation omittedghort v. United Sates, 504
F.2d 63, 65 (6th Cir. 1974) (describing the petitioner’'s § 2255 claims as “insufficisnstain
aareview” because they were “stated in the form of conclusions without any allegatif@tssof
in support thereof, as well as being unsupported by proof or referescehqrodf). And in
this same veinMr. Storyidentifies no portion of the recordirghiowing the Courtashe claims,
miscalculated his guidelines range. In fact,tlas record standsjt cuts against Mr. Story’s
claims—it illustrates hat the Courtonsideredhe parties’ evidence and argumeotscerning
the enhancements befoapplying them see [Def.’s Objs at -2, Def.’s Sentencing Mem.,
Doc. 22 at 12, Ex. & Witness Listat 1], andthatthe Courtaddresse@ach ofthe § 3553(a)
factors see [Statement of Reasons 3t

Simply, Mr. Story’s allegations are purely conclusory, dmely are devoid of any support
in the recordIn challenging the Court’s application of takehancements, he essentiallyraeses
the objections that th€ourt, under a preponderance of the evidence standgedied in the
underlying criminal proceeding$le does notlemonstrate nowinder thenarrowerlimits of

collateral review that his objections have meribr more specifically, that his case constitutes

L Mr. Story did not order the transcripts of his sentencing he&sisgpport his claims or to aid the Court in
its review of his claimsSee generally In re Richard, 914 F.2d 1526, 1527 (6th Cir. 1998)dtingthat an inmate’s
status as a paup&toes not give [him] a right to have documents copied and returriechtat government expense”).
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one of “[tlhose rare instances” in which a Amonstitutional error occurredn a context that is
S0 positively outrageous as to indicate a ‘complete miscarriage ogjiisGecant, 72 F.3d at 506.

He is therefore not entitle® 2255 on his first two claims.

B. United Statesv. Rehaif

In Rehaif, the Supreme Court held titae United States cannot obtain a conviction under
§ 922(g) unless it proves that a defendant “knew he belonged to the relevant categospiod
barred from possessing a firearm.” 139 S. Ct. at 2@#tthg Rehaif, Mr. Story argues that his
“conviction shaild be reversed” because “during the plea allocution, [he] did not admit to the
necessary elements to convict him of a crime as outline&ebgif.” [Suppl. Pet at 3].In
considering Mr. Story’s argument undeehaif, the Courtwill begin with 8§ 2255’s satute of
limitations. See Pinchon v. Myers, 615 F.3d 631, 640 (6th Cir. 2010) (“Before we can reach
the merits of the ineffectivassistancef-counselattrial claim, we must first address the
timeliness of [the petitioner's] amended petitionsge also Taylor v. United Sates, 518 F. App’x
348, 349 (6th Cir. 2013) (stating tHd#)] district court. . . may sua sponte dismiss a motion as
barred by the applicable oyear statute of limitatiorigciting United Sates v. McDonough, 547
U.S. 198, 209-10 (2006))).

Section 2255’s ongear statute of limitations states that the “limitation period shall run

from the latest of”:

(1) the date on which the judgment of conviction becomes final;

(2) the date on which the impediment to making a motion created by
governmental action in violation of the Constitution or laws of the United
States is removed, if the movant was prevented from making a motion by such
governmental action;
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(3) the date on which the right asserted was initially recognized by the Supreme
Court, if that right has been newly recognized by the Supreme Court and made
retroactively applicable to cases on collateral review; or

(4) the date on which the facts supporting the claimaints presented could
have been discovered through the exercise of due diligence.

§ 2255(f)(1)-4). Relying strictly on a change in intervening law, I8toryinvokes 8§ 2255(f)(3)

in bringing his claim undeRehaif. See [Suppl. Pet. at 1 (movintpe Cout to vacatehis sentence

in light of “updated developements [sic] in the law based on the Supreme Court’s decision in
United Sates v. Rehaif”)]. The Supreme Court deciddRehaif on June 21, 201&ndMr. Story

filed his supplemental petition within a year of that dateFebruary 28, 2020.

But under § 2255(f)(3), a claim is cognizable only if it rests on a “newly recognized”
right, as announced by the Supreme Cduand onlyif that rightis “retroactively applicable to
casen collateral review.” § 2255(f)(3A new rightis retroactive to cases on collateral review
only if the Supreme Court holdstd beretroactive Tyler v. Cain, 533 U.S. 656, 65(2001).The
Supreme Court, howevehas not heldhat Rehaif appliesretroactivéy to cases on collateral
review. See Abernathy v. United States, No. 1:19cv-2, 1:16€r-81,2019 WL 5268546at *5 n.3
(E.D. Tenn. Oct. 7, 2019) @eclaringthat Rehaif “is not retroactively applicable to cases on
collateral review” (citingn re Palacios, 931 F.3d 1314, 1315 (11th Cir. 20198gveraldistrict
courts in this circuit have reached the same concludibight v. United States, No. 1:16cv-
01080dDB-jay, 2020WL 718237, at *2 (W.DTenn. Feb. 12, 2020Maxie v. Warden, No. 6:19
cv-300-JMH, 2020 WL 8620y7at *2 (E.D. Ky. Jan. 7, 2020Doyle v. United Sates, No. 2:19
CV-1345, 2019 WL 6351255, at *1(5.D. Ohio Nov. 27, 2019Moore v. United Sates, No.

2:19¢v-02572TLP-tmp, 2019 WL 4394755, at *2 (W.D. Tenn. Sept. 12, 2019).

2 The term “right” in § 2255(f)(3) refers to both constitui# and statutory right$iueso v. Barnhart, 948
F.3d 324335 (6th Cir. 2020).
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The Sixth Circuit hag/et to addressvhetherRehaif is retroactively applicabléo cases
on collateralreview, but under § 2255(h)(2)which isanalogous to § 2255(f)(33ee Hueso v.
Barnhart, 948 F.3d 324, 335 (6th Cir. 2020h re Embry, 831F.3d 377, 381 (6th Cir. 201:6)
the Sixth Circuitrejecteda petitioner’s request to amend his § 2255 petition to incudiaim
underRehaif, concluding that “[tlhe rule stated Rehaif is a matter of statutory interpretation,
not a ‘new rule of congtitional law,” Khamisi-El v. United Sates, 800 F. App’x 344, 349 (6th
Cir. 2020)(citing In re Palacios, 931 F.3dat 1315. Also, everycircuit courtof appead that has
consideredthe retroactivity ofRehaif has held it is not retroactively applicabléo cases on
collateral reviewMata v. United Sates, 969 F.3d 91, 9394 (2d Cir. 2020)]n re Sampson, 954
F.3d 159, 16362 (3rd Cir. 2020);In re Palacios, 931 F.3dat 1315.In the absence of Supreme
Court precedenstating otherwise, th Court cannot conclude thatRehaif is retroactively
applicable to cases on collateral revidwler, 533 U.S.at 663. Mr. Story’sclaim therefore fails
becausd does nosatisfy§ 2255(f)(3), andecause Mr. Story do@st argue that he is entitled to

equitabletolling.

C. Rule60(b) Motion

Next, the Court will address Mr. Story’s motion for relief under Federal Rul€iaf
Procedure 60(b), which “allows a party to seek relief from a final judgment, anesteq
reopening of his case, under a limited set of circumstances including frauakenethd newly
discovered evidenceGonzalez v. Crosby, 545 U.S. 524, 528 (®5) (footnote omitted). Rule
60(b) also allows a party to pursue relief from a final judgment for “any other reaggudtifies

relief” from the judgmentFed. R. Civ. P. 60(b)(6). Mr. Story argues that Rule 60(b) requires the

3 Section 2255(h)(2) states that a petitioner may filecarsi or successive petitionHe seeks relief under
“a new rule of constitutional law, made retroactive to cases on collatemrbyithe Supreme Court, that was
previousy unavailablé.
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Court to vacate his judgment on four grounds. Firsiagsertdhat he isentitled to relief under
Rule 60(b) because the Court did not permit him to file a reply to the United Stafmise to
his § 2255 petition.Het'rs Rule 60(b) Mot. at42].* Second, heontendghat “dmple robbery”
under Tennessee lasloes not constitutéa crime of violence,”as USSG § 2K2.1(a)(3) defines
that phraseand therefore should not have resultedhim fourpoint increase in his base offense
level under § 2K2.1(a)(3)Id. at 6-8]. Third, heargueghat his counsel was ineffective because
he did notraise the “meritoriouglaim” that simple robberys not a crime of violence under
§2K2.1(a)(3) and because he did not file an appeal ddsitestruction that he do s¢ld. at
6, 8]. And fourth, hemaintainsthat the United States, during his sentencing hearing, “failed to
provide the facts necessary to support [the] 2K2.1(b)(6) enhancemdnat 10-12].

Before addressing Mr. Story’s arguments, the Cowrst determine theparopriate legal
framework for his motion. Although Mr. Story styles his motion as a Rule 60(b) motoest
not resembleone partly because Mr. Story filed it while his § 22Bétition was still pending
and, by doing sdrustratedhis own pursuit oRule 60(b)relief. See United Sates v. Bender, 96
F. App’x 344, 345 (6th Cir. 2004) (“A Rule 60(b) motion may be used to seek relief from the
denial of § 2255 motion, but only if it pertains to issubat weredecided in the § 2255 case.”
(emphasis addediting McQueen v. Scroggy, 99 F.3d 1302, 133485 (6th Cir.1996))). Mr.
Story’s Rule 60(b) motionn fact carriesevery hallmark of @ amendechabeasetition. See
generally Pilla v. United Sates, 668 F.3d 368, 372 (6th Cir. 2012) (“If, in substance, a claim
falls within the scope of § 2255(a), it should be treated as such, regardless of angvénve

captioning’ by the prisonér(quotationomitted)).For one thing, Mr. Storgigned it undethe

4 Despite Mr. Story’s argument to the contrary, the Court did in faat giien leave to file a reply, [Order,
Doc. 8, at 1], but Mr. Story never filed one. Mr. Story’guanent is therefore baseless, and the Court will give it no
furtherconsideration.
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penaty of perjury as required by Habeas Ralgp)(5). He alsorepeatshis argument as to the
inapplicability of § 2K2.1(b)(6]B)’'s enhancementreincorporatingwith somealterations the
allegationsfrom his 8 2255 petition, whilealsoaddinga new claimof ineffective assistance of
counsel.And lastly, he requests thesame relief that he requested in his § 2255 petition: that
“his sentence be vacated.” [Pet’r's Rule 60(b) Mot. at 4 § 225%a) (allowing a prisoner to
“claim[] the right to be released updime ground that the sentence was imposed in violation of
the Constitution or laws of the United States”)

Under these circumstances, the Cauitt construe Mr. Story’s Rule 60(b) motion as a
motion to amend his § 2255 petitidgee Gregley v. Bradshaw, Nos. 1:14CV 50, 1:14 CV 971,
2015 WL 1275322, at *3 (N.D. Ohio Mar. 19, 2015While neither the Supreme Court nor
the Court of Appeals for the Sixth Circuit has addressed the issue, other counsmif@avely
held thatwhen a second habeas petition is filed beforeathedicationof the initial petition is
complete the district court should construe the second petition as i@amtotamend the first
petition, rather than as a second or successive pétifmtations omitted));Motley v. Rapelje,

No. 1013132,2011 WL 4905610, at *1 (E.D. Mich. Oct. 13, 2011 a pro se habeas corpus
petition is filed while an earlier petitn is still pending in the district court, the district court
must construe the second petition as a motion to artenfirst petition.” (citation omitted);

see also United Satesv. Sellner, 773 F.3d 927, 9382 (8th Cir. 2014)“We now join our sister
circuits and hold that whenpao se petitioner files a second § 2255 motion while her first § 2255
motion is still pending before the district court, the second motion is not barr@BDPA and
should be construed as a motion tceant’); Ching v. United States, 298 F.3d 174, 177 (2d Cir.
2002) ([W]hen a § 2255 motion is filed before adjudication of an initial § 2255 motion is

completethe district court should construe the second § 2255 motion as a motion to amend the
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pending§ 2255 motior. (citation omitted));cf. Clark v. United Sates, 764 F.3d 653, 658 (6th
Cir. 2014) (“A motion . . . is not a second or successive § 2255 motion when it is filed before the
adjudication of the initial 8 2255 motion is completee., before the petitioner has lost on the
merits and exhausted her appellate reme@éstions omitted))United Sates v. Williams, 185
F. App’x 917, 919 (11th Cir. 2006) Atthough the[petitioners]specifically indicate that they
were not pursuing a motion under 28 U.S.C. § 2255, habeas relief under that section appears to
be the only cognizable basis for their claim. Thus, we conclude that the motion filed with the
district [courtjwas an amended habeas petfiidricitation omitted))?

A motion to amend a 8§ 2255 petition, however, is subject to §'@2b& year statute of

limitations,Howard v. United Sates, 533 F.3d 472, 475 (6th Cir. 2008)hich, again states:

The limitation period shall run from the latest-ef

(1) the date on which the judgment of conviction becomes final;

(2) the date on which the impediment to making a motion created by
governmental action in violation of the Constitution or laws of thetddni
States is removed, if the movant was prevented from making a motion by such
governmental action;

(3) the date on which the right asserted was initially recognized by the Supreme
Court, if that right has been newly recognized by the Supreme Courtaated m
retroactively applicable to cases on collateral review; or

(4) the date on which the facts supporting the claim or claims presented could
have been discovered through the exercise of due diligence.

§ 2255(f)(1H4). In Mr. Story’s case, 8 2255(f)(1) and 8§ 2255(f)(4) are ¢tmy relevant
subsectionsThe Court will now consider whether the claims in Mr. Story’s amended § 2255

petition are timely under eithd 2255(f)(1)or § 2255(f)(4) See Taylor, 518 F. App’'x at 349

5 From this point forward, the Court, when citing to Mr. Story’s Rule 60(b) motidl refer to it as “Am.
Pet.”
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(stating that‘[a] district court. . . may sua sponteraise “the applicable ongear statute of
limitations’ under 8§ 2255citing McDonough, 547 U.S. at 20910)) see also Howard, 533
F.3dat 475 (stating that “[afhy attemptto raise a new claim for relief in.a . motion to amend

pleadings is subject to AEDPA'’s ogear statute of limitations” (citing § 2255(f))).

1. Section 2255(f)(1)

Under § 2255(f)(1), the Courtsriminal judgment against M Story became final on the
expirationof the lastday on which he could hae appealed that judgmerniBenitez v. United
Sates, 521 F.3d 625, 629 (6th Cir. 2008anchez-Castellano v. United States, 358 F.3d 424,
428 (6th Cir. 2004), and that day waagug 30, 2016—the twoweek mark from the Court’s
entry of judgment onAugust 16, 2016see Fed. R. App. P. 4(b)(1)p(oviding that a defendant
must tender higotice of appeal within fourteen days of a district court’s entry of judgnidnt).
Story, however, filed his amended § 2255 petition over two years later, on September 12, 2018
and becaus®ir. Story does not argue that he is entitled to equitable tolliveclaims in his

amendedgetitionareuntimely under 8§ 2255(f)(1).

2. Section 2255(f)(4)

Section 225(f)(4) “is directed at the discovery of ndacts, not newlydiscoveredaw,”
Phillips v. United States, 734 F.3d 573, 580 (6th Cir. 201@mphasis addedput Mr. Story does
not allege any newly discovered facts lottresshis amended claimdHis claim thatsimple
robberydoes not constituta crime of violencés a pure legahrgumentwhich he supports with
citations to case lawncludingJohnson v. United Sates, 135 S. Ct. 2551 (2015) amxkscamps

v. United States, 570 U.S. 254 (2013)Am. Pet.at 8] His allegationthat his attorneywas

8 To the extent that Mr. Story is attempting to bring claims uddenson and Descamps, those claims are
untimely under 8 225(f)(3).

17



ineffectivein failing to raise this “meritorious claimis a predicate of that same legal argument
hinging not onnewly discoveredacts but, by his own admissioon events that arose “[ajhe
time of [his] sentencingbver four years ago[ld. at 8]. Similarly, his claim that the United
States, during his sentencing hearinigiled to musterevidence“to support [the] 2K2.1(b)(6)
enhancementis alsoa claimrooted instale facs—facts that were thsubject othis presentence
investigation report and his sentencing hearitdy.dt 10].

The only remaining allegation for th€ourtto consider, then, is Mr. Story’s assertion
that “he requested counsel to file a ‘direct appeal” arad ‘flcjounsel failed to file a ‘direct
appeal.” [d. at 6]. If an attorney fails to follow a client’s directive to file a timely appeal, that
attorney’s performance, as a matter of course, is deficient under the familipari@trickland
test, which requires a showing of deficient performance and prej&e®eitz v. Money, 391
F.3d 804, 810 (6th Cir. 2004) (“Under tBickland standard, the failure of [the defendant’s]
attorneys to file a timely appeal on his behalf, despi@irported request that they do so, would
fall below an objective standard of reasonableness.” (dRogy. Flores-Ortega, 528 U.S. 470,
480 (2000)))abrogated on other grounds by Sone v. Moore, 644 F.3d 342 (6th Cir. 20115e
also Garza v. ldaho, 139 S. Ct. 738, 747 (2019) (“[P]rejudice is presumed ‘when counsel's
constitutionally deficient performance deprives a defendant of an appehétbtdterwise would
have taken.” (quotindrlores-Ortega, 528 U.S. at 484)).

But Mr. Story’s allegation is purely conclusory, consisting of no facts, let alone newly
discovered ones, indicating “the date, place, and manner in which [he] claims ds&eddghis]
attorney . . . to file an appeaRy¥alsv. United Sates, Nos. 1:05cv-238, 1:03cr-176,2009 WL
595984 at *3 (E.D. Tenn. Mar. 6, 2009). This Cotds previously concludefiat an allegation

similar to Mr. Story’s allegation is insufficient tadvancea claim of ineffective assistance of
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counselSeeid. at *3 (determiningthat the petitioner’s clai of ineffective assistance of counsel,
which consisted of the allegation th&etitioner instructed counsel to file a notice of appeal on
his behalf to appeal the district cdgrtdenial of his objections at sentencing and counsel failed
to do so,” was “too vague, conclusory, and lacking in detaite®;also Habeas Rule 2(£2)
(requiring a petitioar to state “facts supporting each ground” for relidéfferson, 730 F.3d at
547 (observinghe general rule thdtconclusory allegations alone, without supporting factual
averments, are insufficient to state a valid claim ugd&255” (quotation and citation omitted));
Short, 504 F.2dat 65 (stating thatthe petitioner’s 8 2255 claimsere “insufficient to sustain
review” because they were “statedtie form of conclusions without any allegations of facts in
support thereof, as well as being unsupported by proof or reference to such proof”).

Mr. Story’s allegation that “he requested counsel to file a ‘direct appeal™ and that his
“[c]ounsel failed to file a ‘direct appeal™ is therefonathout sufficientfacts tosupport a claim
of ineffective assistance of couns@hd more pertinently to an analysis unde2Z55f)(4), it is
lacking any assertion ofhewly discovered factsto supporthis claim. His claim, like his other
claims,thereforedoes not satisfy § 2255(f)(4andbecause he does remguethat he is entitled

to equitable tolling, the claims in his amended petition are untimely under § Z2p5(f)

3. Relation-Back Doctrine
Although the claims in Mr. Story’s amended petition are untintaly will nevertheless
be entitled to consideration on the merits if Mr. Story can establish, undeaFed& of Civil
Procedure 15(c), that they relate backi® claims in his original petitioisee Howard, 533 F.3d

at475-76(recognizing that a motion to amend a 8§ 2255 petitwill be denied where it is filed

7 A petitioner is not entitled to an evidentiary hearing omaarcof ineffective assistance of counsel when
his claim, like Mr. Story’s, is conclusorilartin v. United Sates, 889 F.3d 827, 832 (6th Cir. 2018).
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after that period expires unless the proposed amendment relates back te thfetloatoriginal
pleading within the meaning &tule 15(c)(2)); see also White v. United States, No. 3:13CR-
71-TAV-HBG, No. 3:15CV-502-TAV, 2019 WL 1140175at *3 (E.D. Tenn. Mar. 12, 2019)
(“The burden rests on petitioner to show that the claim in her supplementat finelates back”
to the initial 8 2255 motion[.): Rule 15(c)(1{B) states that an amément to a complaint relates
back to the original complaint when it “asserts a claim or defense that arodetlmitconduct,
transaction, or occurrence set-ewtir attempted to be set edtn the original pleading[.]*The
key words are ‘conduct, transct, or occurrence,Which mean thatnoriginal petition and an
amended petitiomust*“state claims that are tied to a common core of operative"fadsgle
v. Felix, 545 U.S.644, 65, 664 (2005) (footnote omitted).nrfamended petitiomloesnot relate
backto the original petitiorfiwhen it asserts a new ground for relief supported by facts that differ
in both time and type from those the original pleading set fdidhdt 650

To start with, the Court would be remiss if it did not poiat that Mr. Storydoes not
evenattemptto arguethatthe claims in his amended petition reldtack to his original claims,
and hethereforemakes no headway in discharging his burdestead, he appears to couch his
amended petition as a reply briebntending that “[a] habeas petitioner has a right to a reply
brief.” [Am. Pet. at 2f Even sq in deference to Mr. Story’s pe status-and in response to
the United States’ argument that Mr. Story’s amended claims deeladeback to hisoriginal
claims—the Courtwill performa relationback analysisinder Rule 15(c)The United States,
however,admits thatonly Mr. Story’s claims of ineffective assistance of counsel fail to relate

back to his original claims, conceding that the remairmdehis amended claims satisfy Rule

8 Mr. Story’s amended petition is not a reply brief becaeseaises new claims in ee E.D. Tenn. L.R.
7.1(9 (stating that a reply briéshall directly reply to the points and authorities conéai in the answering brigf
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15(c). [United StatesSecond Resp. at 4]. The Court will therefore confine its rekddamk
analysis to Mr. Story’s claims of ineffective assistance of counsel.

Mr. Story’s claims of ineffective assistance of ceeinclearlydo not pass muster under
Rule 15(c) These claims are new clainfgving no traceable relationsHyack tothe claims in
his original petition in which Mr. Story alleges only that ti@ourt erred inadministeringhis
sentenceSee [Pet. at 4-5]. As new claims, theylo notrelate back to his petitiorsee United
Sates v. Clark, 637 F. App’x 206, 209 (6th Cir. 2016)[{]he amendment . .was an entirely
new claim.. . . The issue of whether the drug amounts were correctly determined at [the
petitioner’s] sentencing is unrelated to the issue of whether his appellasetavas ineffective
for not citing authority regarding the career offender enhancement raiskd intial § 2255
motion.”); United Sates v. Thomas, 221 F.3d 430, 436 (3d Cir. 2000[A] party cannot amend
a § 2255 petition to add a completely new claim after the statute of limitatsrexhired).

In fact, even when a petitionbas alleged a clainof ineffective assistance of coungel
his petitionand later amendshat petition by raising another claim of ineffective assistance of
counselafter 8 2255(f)’'s ongrear statute of limitationsas expiredrelation back isstill no
guaranteeSee Watkins v. Deangelo-Kipp, 854 F.3d 846, 850 (6th Cir. 2017]A] petitioner
does not satisfy the Rule 15 ‘relation back’ standard merely by raising some tyydéfedtive
assistance in the original petition, and then amending the petition to assker anetfective
assistance claim based upon an entirely distinct type of attorney misfeasanotrig(Gox v.
Curtin, 698 F. Supp. 2d 918, 931 (W.D. Mich. 2010l))sum, Mr. Story’s claims of ineffective
assistance of counsel dot relate back to the claims in his original petition, and 8 2255(f)’s one

year statute of limitationthereforebars them
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4. The Merits of the Remaining Amended Claims

As for Mr. Story’s remaining amended claims.e., his claimthat simple robbery does
not constitute a crime of violencaderUSSG § 2K2.1(a)(3and his claim that the United States
did not prove facts sufficient to trigger 2<2.1(b)(6)B)’'s enhancemdr-the United States
correctlyargueshattheseclaimsmust succumb to the doctrine of procedural defasltwaghe
casewith Mr. Story’s original claims[United States’ Second Resgt. 4 n.4]. Mr. Story has not
replied to the United States’ contention that he has procedurally defaultedserclhiensagain
failing to assembleny appreciable argument as to cause and prejgdican argument as to a
fundamental miscarriage of justice. Hasthereforeprocedurally defaulted othese amended
claims which he did not raise on direct appesde Dretke, 541 U.S. at 388Smmons, 2017
WL 4980159 at *2lsrael, 2018 WL 3212074t *5.°

But even if the Court were to consider the merits of Mr. Story’s amended claiys, the
would still fail. Mr. Story relies orPeugh v. United Sates, 569 U.S. 530 (2013) andolina-
Martinez v. United Sates, 136 S. Ct. 1338 (2016), arguing that these cases establish that “when
a defendant is sentenced under an incorrect USSG range, the error wijl tesudtlin prejudice
to the defendant.” [Am. Pet. at QYleither of these casebowever,even remotly concerns
whethersimple robberyunder Tennessee law qualifies axrane of violenceunder USSG
§ 2K2.1(a)(3. In Peugh, the Supreme Couaddressed whether ax post facto violatiolccurs
when adistrict court sentences defendant under a new version of the sentencing guidalnkes
that new versiorprovides a higher guidelines range than the version in effect at the time of

the offense. 569 U.&t 533.Peugh’s facts areclearly not on poinhere And in Molina-Martinez,

9 Although “[i]neffectiveassistance of counsel can constitute cause ffoo@edural default,the Court has
alreadydetermined that Mr. Story’s claims of ineffective assistance of ebamsuntimely. Huff, 734 F.3d at 606
(quotation omitted).
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the Supreme Court addressed the type of evidentiary showing that a defendant must make on
appeal when a district court, at sentencing, “applie[s] a Guidelines range Higimerthe
applicable one.” 136 S. Ct. at 13Mlolina-Martinez is clearly off pointheretoo. Mr. Story
concedes that his guidelines range was the statutory maximum of 120 nfjanth®&et. at 9].

The Court sentenced hibelow that guidelines range, to a term of 108 months, and it therefore
did not “appl[y] a Guidelines range higher than the applicable dhaiha-Martinez, 136 S. Ct.

at 1341.

Also, neitherPeugh nor Molina-Martinez involved a collateral attackunder § 2255;
instead, both cases dealt with direct appeals.diiferencebetween a 8§ 2255 proceeding and a
direct appeal isignificant with the former often depending on whether the petitioner is able to
establish that a judgment is constitutionaflyalid. See Frady, 456 U.S. at 16266. Mr. Story
claimsthis precise type of error, arguing that the CourtmisapplyingUSSG 8§ 2K2.1(a)(3)
committed arerror of constitutional magnitude violation of his due process rightsutgas the
Court previouslystatedin this opinion, an error in the applicationtbke Sentencing Guidelines
does not ascend to that levelefor. See Snider, 908 F.3dat 191-92 (“[E]very othercourt of
appeals to have looked at the issue has agreed tledérdednt cannot use a § 2255 motion to
vindicate norconstitutional challenges to advisory guideline calculations.” (citations ai)jtte
Grant, 72 F.3d at 506 (“[M]istakes in the application of the sentencing guidelinesavelyy if
ever, warrant reéif from the consequences of” procedural default.).

Once gain, “an error in the application of the Sentencing Guidelines does not warrant
collateral relief under § 2255 unless there is a complete miscarriage of judtives, 178 F.3d
at 796 (citation omitted). To meet this “demanding standard,” Mr. Story musi€ghat he is

either actually innocent of his crime or thatréopconviction used to enhance his sentence has
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been vacated.Bullard, 937 F.3d t 658 (quotation omittedge Grant, 72 F.3d at 506 (stating
that an error does not rise a complete miscarriage of justice unlessasisvgly outrageous”).
Mr. Stoly, however, does not allegdet alone attempt to sheweither one Nor can he See
Peterman, 249 F.3a 462 (“Courts have generally declined to collaterally review sentences that
fall within the statutory maximum.(citations omitted) see also Moody, 433F. App’x at 787
(“The reasonableness of a sentemeg be indicated when the sentence imposed was well below
the statutory maximum sentence.” (citiGgpnzalez, 550 F.3dat 1324, cert. denied, 557 U.S. at
928)); Foreman, 401 F. App'x at 104 (The sentencfthe defendantfeceived was below the
statutory maximum and was adequately supported (8653(a)factors. The sentence was
substantively reasonabléciting Kontrol, 554 F.3cdat 1093).

Finally, as for Mr. Story’sclaim that the United States, during hsentencig hearing,
did not offeradequatevidence to prove the enhancement under § 2K2.1(B)(&) that claim
too, falterson the merits‘In the specific context of the § 2K2.1(b)(B) firearm enhancement,”
the Sixth Circuitwill “review [a] district court’s factual findings for clear error and accord
due deference to the district court’s determination that the firearm was usedsassed in
connection with the other felonghuswarranting the application of the .enhancement.United
Sates v. Jackson, 877 F.3d 231, 236 (6th Cir. 2017) (intermpiotation mark and quotation
omitted).Here on collateral reviewthis Court’s findingsasto § 2K2.1(b)(6)(B)s applicability
are entitled to the same or, arguably, even greater deferssecélampton, 191 F.3d a698
(“Habeas review is an extraordinary remedy and ‘will not be allowdd 8ervicefor anappeal.™
(quotingReed, 512 U.S. at 354))ee also United Sates v. Edgerson, No. 0580763, 2009VL

6614313at *4 (E.D. Mich. Aug. 27, 2009 )staing that“[f] or purposes of a § 225Bation, the

10 Section 2K2.1(b)(6)(B) applies “[i]f the defendant . used or possessed any firearm or ammunition in
connection with another felony offense.” § 2K2.1(b)(6)(B).
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Court’s findings offact arepresumed to be correct, absent clear and convincing evidence to the
contrary” (quotation and footnote omitted)).

Mr. Story allegesthat the cocaine in his possession was “intended for persorisdnge
“not for resel,” thatit “was a one time possessidar a once a year birthday party for a friend,”
that the firearm'had nothing to do with theocaine,” and that the firearm’s “presence was
merely coincidental and unrelated to his cocaine possession.” [Am. Pel. 8ulMr. Story
has provided th€ourtwith no record—specifically, no sentencing transcriptsfrom which it
can possibly determinerhetherit erred more thanfour years agoin finding that the United
Stateshad proved adequatdacts to warrant the application 82K2.1(b)(6]B)’'s enhancement
See generally InreRichard, 914 F.2d 1526, 1527 (6th Cir. 199@@cognizingthat an inmate’s
status as a paup@&toes not give [him] a right to have documents copied and returnichto
at government expense’\Vithout the benefit of a factual record, the Caimply is unable to
conclude that Mr. Story hashown thathe Court committed clear error @oncludingthat the
United States’ evidence wasifficientto trigger 8 2K2.1(b)(6)(B)s enhancemenind besides,
Mr. Story acknowledgeghat the United States coulih fact succeed in showing “potential
connection” between the firearm and the cocajAe). Pet. at 11]anda potential connection
is enoughto justify the application o 2K2.1(b)(6)(B) see Jackson, 877 F.3d at 23stating
that § 2K2.1(b)(6)(B) applies“if the firearm or ammunition facilitated, ohad thepotential
of facilitating, anotherfelony offense or another offen$ancluding the protection ofirugs
(citing § 2K2.1(b)(6)(B) cmt. n. 14(A))!

In any casethe gestalt of Mr. Story’s argument is that the Court, by applying the

enhancement despite a lack of evidence to support it, violated his due processuigittshé

11 ApplicationNote 14(A) was in effeaduring Mr. Story’s sentencing hearing in 2016.
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risk of becoming redundant, the Coagain emphasizehat an error in the applicationf ¢he
Sentencing Guidelineis notone of constitutional magnitudesnider, 908 F.3dat 189 Grant,
72 F.3d at 506Sothe error that Mr. Story complains 6floes not warrant collateral relief
under § 2255 unless there is a complete miscarriagestige’” Jones, 178 F.3d at 796 (citation
omitted).Again, Mr. Story simply has not mehis demanding standard. Asesulthis amended

claimsdo not entitlehim to theextraordinary remedy of § 22%elief.

D. Certificate of Appealability

Lastly, the Court must determine whether to issue a certificate of appealattiith is
necessary for MiStoryto appeal its ruling. 28 U.S.C. § 2253(a), (c)(1)(B). The Court may issue
a certificate of appealability only when a petitiomeakes“a substantial showing of tlienial
of a constitutional right.1d. § 2253(c)(2). To make this showing when a court has rejected a
petitioner’s constitutional claismonthe merits, that petitioner must demonstrate that reasonable
jurists would findthat thecourt’s assessment of those claiim$debatable or wrong.9ack v.
McDaniel, 529 U.S. 473, 484 (2000). Having considered the merits ofSkbry’s claims, in
which he alleges violations of the Constitution, the Court does not conclude that relesona
jurists would find its rejection difis claims debatable or wrong. The Court will therefore decline

to issue a certificate of appealability to Mr. Story

V. CONCLUSION
As the petitioner under § 2255, Mstory fails to meet his burden of establishing that
his conviction and sentencgerein violation of the Constitution, or that a fundamental defect
resulted in either a complete miscarriage of justice or an egregious errdstdvirs Motion
to Vacate, Set Aside, or Corredis Sentence Pursuant to 28 U.S.C. § 2255 [Doc. 1}idvio

for Relief (under 60(b)) [Doc. 9], and Supplemental Motiboc. 18] arethereforeDENIED.
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This case is hereldyl SMISSED with preudice. The Court will enter an order consistent with

this opinion.

ENTER:

s/J. RONNIE GREER
UNITED STATES DISTRICT JUDGE
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